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(ill) 


In  the  cases  reported  in  this  series  the  court  has  ap- 
proved the  conclusion  reached,  and  adopted  the  recom- 
mendation made  as  a  correct  disposition  of  the  particular 
case  in  which  the  decision  is  rendered.  They  are  unofficial 
hi  the  sense  that  the  court  has  not  necessarily  approved  all 
of  the  propositions  of  law  advanced  as  indicated  either  in 
the  syllabi  or  in  the  opinions  themselves. 


(▼) 


LAW  ESTABLISHING  THE  SUPREME  COURT  COM- 
MISSION. 


Laws,  1901,  chapter  25»  page  331. 
Compiled  Statutes,  1901,  chapter  19,  sections  22e  to  22k. 


Section  1.  The  Supreme  Court  of  this  State,  is  hereby 
authorized  to  appoint  by  the  unanimous  vote  and  order  of 
the  Judges  of  said  Court,  nine  ( 9 )  Commissioners  of  said 
Court  and  such  stenographers  as  the  Court  may,  from 
time  to  time,  deem  necessary  for  the  aid  of  such  Commis- 
sioners. 

Section  2.  No  person  shall  be  appointed  as  such  Com- 
missioner who  is  not  a  practicing  lawyer  in  good  standing, 
possessing  the  qualifications  required  for  the  office  of  Judge 
of  the  Supreme  Court  of  this  State,  and  none  of  said  Com- 
missioners shall  practice  law  while  holding  such  position. 

Section  3.  Each  of  said  Commissioners  and  stenogra- 
phers shall  hold  his  jwsition  for  the  period  of  two  years 
from  and  after  his  appointment,  unless  his  appointment  be 
withdrawn  by  the  Supreme  Court  by  the  unanimous  vote 
and  order  of  the  Judges  thereof,  before  the  expiration  of 
Raid  time. 


Section  (>.  All  vacancies  occurring  in  the  position  of 
Commissioners  or  stenographers  therefor,  shall  be  filled  in 
like  manner  as  an  original  appointment. 

Section  7.  The  Supreme  Court  shall  prescribe  by  gen- 
eral rule,  the  mode  of  hearing  and  procedure  before  said 
Commissioners,  as  well  as  the  duties  of  such  Commission- 
ers and  stenographers. 

Section  8.  Whereas,  an  emergency  exists,  this  Act  shall 

take  effect  and  be  in  force  from  and  after  its  passage  and 

approval. 

Approved  SFarch  19,  1901. 
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Highways:    Injunction:    Parties:    Counties. 
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1  Greenleaf,  Evidence  (16th  ed.),  sec.  192 313 
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xxxiv    CASES,  ETC.,  CITED  BY  THE  COURT. 

Intoxicating  Liquors:    Contracts:    Consideration.  page 

Storz  &  Her  v.  Finklestein,  46  Neb.,  577,  66  N.  W.  Rep.,  195.  .705,  709 

:    Jurors,  Drinking  by. 

Vose  V.  Muller,  23  Neb.,  171 35,  36 

Thompson,  Trials,  sec.  2567 35 
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Jenkins  v.  Greenbaum,  95  111.,  11 191 


•:    Attorneys'  Lien:    Set-Off  and  Counter-Claim. 


Rice  V.  Day,  33  Neb.,  204 482 

Field  V.  Maxwell,  44  Neb.,  900 483 

Marshall  v.  Meech,  51  N.  Y.,  140 483 
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Weaver  v.  Cressman,  21  Neb.,  at  page  678 46 
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Rockwood  y.  Whiting,  118  Mass.,  337 356 
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Duncan  y.  Baker,  21  Kan.,  99 299 

Byerlee  y.  Mendel,  39  la.,  382 299 
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COMMIBBIONBBa. 


Amob  E.  Emory,  APPEauLBo,  v.  Daniel  P.  Boyer  bt  al., 

APPELLANTS. 

FnjBD  NovEMBEB  20,  1901.    No.  10,390. 

Gommissioner'B  opinion.    Department  No.  1. 

1.  Judicial  Sales:  Appraisal:  Objections  Whjen  Made.    Objections  to 

an  appraisal  of  real  estate  on  a  judicial  sale  come  too  late  if 
made  only  after  the  sale  has  been  made. 

2.  Judicial  Sales:  Copt  of  Appraisal:  Purpose:  Clerioal  Defect.  Copy 

of  appraisal  is  filed  to  serve  as  a  guide  for  bidders  and  parties 
at  the  sale  and  a  mere  clerical  defect  will  not  vitiate  a  substan- 
tially correct  espy. 

6  m 


2  NEBRASKA  REPORTS.     [Unofficial. 

Bmory  ▼•  Boyer. 

Appeal  from  the  district  court  fof  Phelps   county. 
Tried  below  before  Beall,  J.    Affirmed. 

••  •  •  • 

Roberta  &  St.  GMr:  for  -Appellants. 

Pulsifer  d  AJ/utqkSer  and  A.  B.  Coffroth^  contra. 


•  • , 


••.: 


•  •  • 


Hastihg^.GL-* 

objection  to  the  confirmation  of  a  sale,  for  the  reason 
jtltffi£>^a  true  copy  of  the  appraisal  was  not  filed  prior  to 
*/;^e  advertisement  of  the  sale  and  notice,  or  thereafter." 
The  objection  was  filed  April  18,  1898.  The  appraisement 
was  made  September  21,  1897,  and  copy  filed  on  Septem- 
ber 28,  1897,  and  sale  made  November  4,  1897.  Under 
the  rule  of  Hamer  v.  McFcggan-,  51  Neb.,  227,  that  objec- 
tions to  the  appraisal  must  be  filed  before  the  sale  to 
be  considered,  this  was  entirely  too  late.  The  objection 
seems  not  well  taken;  the  defects  in  the  copy  do  not 
seem  to  be  material.  They  consist,  first,  in  the  fact  that 
the  certificate  to  the  original  is  made  by  the  sheriff,  the 
certificate  to  the  copy  of  the  appraisal  by  his  deputy. 
As  the  law  does  not  require  a  certified  copy,  but  only  a 
copy,  this  objection  seems  not  well  taken. 

It  is  also  objected  that  the  copy  in  one  place  recites 
the  names  of  the  appraisers,  where  they  are  left  blank  in 
the  original.  This  seems  to  be  trua  The  blank  in  the 
original  is  at  the  place  where  the  sheriff  in  certifying 
that  they  were  sworn  also  sets  out  their  names.  These 
names  are  given  in  the  copy,  but  do  not  appear  in  that 
place  in  the  original.  It  does,  however,  suflBciently  appear 
in  the  original  that  the  appraisers  were  sworn,  and  the 
defect  of  the  copy  seems  not  material. 

It  is,  therefore,  recommended  that  the  order  of  con- 
firmation be  affirmed. 

Day  and  Kibkpatbick,  CO.,  concur. 

Affibmbd. 
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Flnt  Nat  Bank  of  Pawnee  City  y.  lianninff. 

FiBST  National  Bank  of  Pawnee  City  v.  Henry  W. 

Manning  bt  al. 

Filed  Notembeb  20,  1901.    No.  10,396. 

Commissioner's  opinion.    Department  No.  8. 

» 
Attachment  and  Ghtmishment:  Liability  of  Garnishee  :    How  Aim 

When  Fixed.     The  liability  of  a  garnishee  is  to  be  determined 

by  the  status  of  the  fund  in  his  hands  at  the  time  his  answer 

is  taken,  when  it  appears  that  at  the  time  of  the  service  of 

notice  of  garnishment,  the  fund  sought  to  be  reached  was  not 

the  subject  of  garnishment,  but  afterward,  and  before  the  taking 

of  the  answer,  became  so. 

Error  from  the  district  court  for  Pawnee  county. 
Tried  below  before  Lbtton,  J.    Reversed. 

Story  d  Story,  for  plaintiff  in  error. 

F.  A.  Barton^  Lindsay  &  Roper  and  Conley  d  Fulton^ 
contra. 

Albert,  C. 

This  action  was  brought  by  the  First  National  Bank, 
of  Pawnee  City,  against  Henry  W.  Manning  and  Levi  B. 
Manning.  The  action  was  aided  by  attachment,  and 
Henry  L.  Clark  was  attached  as  garnishee.  Service  was 
had  on  the  defendants  by  publication.  The  garnishee 
answered,  whereupon  the  court  entered  an  order  discharg- 
ing him.  From  that  order  the  plaintiff  prosecutes  error 
to  this  court 

The  order  complained  of  is  based  on  specific  findings, 
which  are  as  follows : 

"And  now  on  this  24th  day  of  September,  1898,  this 
cause  came  on  for  further  hearing  upon  the  answer  of  the 
garnishee  and  his  testimony  heretofore  given  in  open  court 
and  the  si)ecial  appearance  of  the  defendants  objecting  to 
the  jurisdiction  of  the  court,  and  the  court  after  hearing 
the  arguments  of  the  counsel  finds :  First.  That  two  no- 
tices of  guamishment  were  served  on  the  garnishee,  one 
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in  December,  1895,  and  one  in  July,  1898,  and  the  answer 
day  under  the  second  notice  was  September  19,  1898. 
Second.  That  notice  of  the  pendency  of  this  action  was 
had  on  the  defendant  by  publication,  based  on  said  two 
garnishments,  which  publication  was  had  prior  to  August 
20,  1898.  Third.  That  the  said  executors'  accounts  were 
settled  and  an  order  of  distribution  made  to  distribute 
said  estate  to  the  legatees  and  distributees  on  August  20, 
1898,  at  2  o'clock  P.  M.  Fourth.  That  all  the  funds  in  the 
hands  of  said  Henry  Clark,  belonging  to  the  defendants 
were  held  as  an  executor  and  not  as  an  individual. 
Fifth.  The  court  therefore  finds  that  the  garnishee  is  not 
liable  in  this  action  the  two  notices  of  garnishment  having 
been  served  on  him  prematurely." 

From  the  foregoing  findings,  it  appears  that  when  the 
notice  in  garnishment  was  served  on  the  garnishee,  there 
were  fuiuis  in  his  hands  as  executor,  eventually  payable 
to  the  defendants ;  that  afterward,  and  before  the  answer 
was  taken,he  was  directed,  by  an  order  of  distribution,  to 
pay  said  funds  to  the  defendants.  It  would  further  ap- 
pear from  the  findings,  that  the  garnishee  was  discharged 
on  the  theory  that  the  funds  in  his  hands  were,  at  the 
time  the  notice  was  served,  in  the  custody  of  the  law,  and, 
therefore,  not  subject  to  garnishment  Sections  221  and 
224  of  the  Code  of  Civil  Procedure,  so  far  as  material  at 
present,  are  as  follows: 

"Section  221.  *  *  •  He  shall  appear  and  answer 
under  oath  all  the  questions  put  to  him  touching  the 
property  of  every  description  and  credits  of  the  defend- 
ant in  his  possession  or  under  his  control,  and  he  shall 
disclose  truly  the  amount  owing  by  him  to  the  defendant 
whether  due  or  not,  and  in  case  of  a  corporation,  any 
stock  therein  held  by  or  for  the  benefit  of  the  defendant,  at 
or  after  the  service  of  notice." 

"Section  224.  If  the  garnishee  appear  and  answer,  and 
it  is  discovered  on  his  examination,  that  at  or  after  the 
service  of  the  order  of  attachment  arid  notice  upon  him, 
he  was  possessed  of  any  property  of  the  defendant,  or  was 
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indebted  to  him,  the  court  may  order  the  delivery  of  such 
property  and  the  payment  of  the  amount  owing  by  the 
garnishee,  into  the  court." 

From  the  foregoing,  it  is  clear  to  our*  minds,  that  the 
liability  of  the  garnishee  is  to  be  determined,  not  by  the 
status  of  the  fund  in  his  hands  at  the  time  of  the  service 
of  notice  in  gamishiuent,  but  by  its  status  at  the  time  his 
answer  was  taken.  As  appears  from  the  finding,  before 
the  answer  of  the  garnishee  was  taken,  the  county  court 
had  made  an  order  of  distribution  in  the  estate  w^hence 
ihe  fund  in  question  came,  and  the  capacity  of  garnishee 
in  the  premises  had  changed  from  an  official  obligation 
to  a  personal  liability.  Under  such  circumstances,  the 
fund  is  subject  to  garnishment  in  his  hands.  Shinn, 
Attachment  and  QarEishment,  section  506.  And  as  this 
liability  existed  at  the  time  his  answer  was  takcD,  the 
court  erred  in  discharging  him. 

It  would  appear  from  the  record,  that  the  order  c^nasli- 
ing  the  service  on  the  defendants  was  based  on  tlie  as- 
sumption that  the  fund  in  the  hands  of  tlie  garnishee  was 
not  subject  to  garnishment,  and  that,  therefore,  the  court 
had  acquired  no  jurisdiction  either  over  the  persons  of 
the  defendants,  or  any  property  belonging  to  them.  But, 
as  we  have  seen,  the  court  did  acquire  jurisdiction  over 
the  fund  in  the  hands  of  the  garnishee.  It  follows,  there 
fore,  that  the  order  quashing  the  service  on  the  defend- 
ants was  erroneous. 

We  recommend  that  the  order  discharging  the  gar- 
nishee and  quashing  the  service  on  the  defendants  be  re- 
versed, and  the  cause  remanded  for  further  proceedings 
according  to  law. 

Ames  and  Duffie,  CC,  concur. 

The  order  of  the  district  court  discharging  the  gar- 
nishee and  quashing  the  service  on  the  defendants  is  re- 
versed, and  the  cause  remanded  for  further  proceedings 

according  to  law. 

Bbvebsed  and  bbmandbd. 


6  NEBRASKA  REPORTS.     [Unofficial. 

Ryan  ▼.  Donley. 


Michael  D.  Ryan,  appellee,  v.  Patbick  Donley,  Im- 
pleaded WITH  LiNEus  W.  Martin  bt  al.^  appellants. 

Filed  Novembib  20,  1901.    No.  10,398. 
CommiBsloner'B  opinion.    Department  No.  8. 

1.  Appeal  and  Error:  Stipulation  fob  Sale  of  Pbopebtt  and  Deposit 

OF  Monet:  Waivee.  A  stipulation  in  an  action  pending  in  a 
district  court  that  the  property  which  is  the  subject  of  the 
controversy  shall  be  sold  and  the  proceeds  deposited  with  the 
derk  until  it  shall  be  determined  which  party  to  the  action 
is  entitled  to  them,  and  that,  if  the  sale  shall  be  made  before 
the  matter  shall  be  fully  litigated,  the  funds  shall  be  paid  out 
when  the  court  shall  have  made  an  order  that  one  or  the  other 
party  is  entitled  to  them,  is  not  effectual  as  a  release  of  errors 
and  a  waiver  of  the  right  of  review  in  this  court.  An  intent  by 
the  parties  to  bar  themselves  from  the  right  of  access  to  the 
courts  must  be  manifested  by  express  words  or  by  the  strongeat 
implication. 

2.  Chattel  Mortgage  Foreclosure:  Injunction:   Bxeoution  bt  Otheb 

Cbeditors:  Lis  Pendens.  The  pendency  of  an  action  for  the 
foreclosure  of  an  alleged  chattel  mortgage  in  which  a  tempo- 
rary injunction  has  been  granted  restraining  the  defendant  from 
selling,  consuming  or  disposing  of  the  property  in  controversy 
during  the  pendency  of  the  action,  does  not  withdraw  the  prop- 
erty from  pursuit,  by  general  creditors,  of  the  alleged  mort- 
gagor in  another  court  by  means  of  the  ordinary  procedure  of 
a  suit  at  law,  judgment  and  execution.  In  such  case  the  prop- 
erty is  not  in  the  custody  of  the  law,  but  the  principles  applica- 
ble are  those  pertaining  to  the  doctrine  of  lis  pendens. 

3.  Unrecorded  Lease:  Covenants  fob  Mobtoaoe  on  Cbops  ESach  Yeab: 

VALmiTT.  A  covenant  in  an  unrecorded  lease  for  the  term  of 
five  years  at  an  annual  rental  payable  annually,  to  the  effect 
that  the  lessee  shall  on  the  16th  day  of  June  in  each  year  execute 
to  the  lessor  a  chattel  mortgage  on  the  growing  crops,  to  secure 
the  payment  of  the  rent  for  that  year,  is  void  as  to  the 
creditors  of  the  lessee. 

Appeal  from  the  district  court  for  Satmderg  county. 
Tried  below  before  Sedgwick,  J.     Reversed  with  judg-, 
ment. 

Burr  d  Burr  and  Y.  L.  Hawthorne,  for  appellants. 
John  H.  Barry,  contra. 
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Ames,  G. 

In  1895  the  plaintijff  and  appellee,  Ityan,  being  the 
owner  of  a  farm  in  Saunders  county,  executed  a  lease 
thereof  to  one  Patrick  Donley,  for  the  term  of  five  years 
beginning  on  the  first  day  of  March,  1896,  reserving  an 
annual  rent  of  |440  payable  on  the  first  day  of  January. 
It  was  covenanted  in  the  lease  that  if  the  average  yield  of 
crops  of  all  kinds  in  any  one  year,  should  be  less  than 
twenty  bushels  to  the  acre,  the  lessor  should  accept  one- 
half  the  same,  in  lieu  of  the  cash  rent  reserved  for  that 
year,  but  that  the  lessee  should  "execute  a  promissory 
note  of  f440,  on  June  15  of  each  year  during  the  term 
of  his  lease,  for  the  payment  of  the  rent  for  such  year, 
said  note  to  be  secured  by  chattel  mortgage  on  all  the 
crops  to  be  raised  on  said  premises  for  such  year." 

Donley  went  into  possession  under  the  lease,  which 
was  not  filed  for  record,  but  in  1897  refused  to  execute 
the  note  and  mortgage  provided  for  in  the  above  recited 
covenant,  and  on  the  31st  day  of  July  in  that  year  Ryan 
b^an  this  action,  alleging  the  breach  of  the  covenant, 
and  the  insolvency  of  Donley,  and  that  the  latter  was 
threatening  and  about  to  sell,  dispose  of  and  consume  the 
growing  croi>8,  and  by  so  doing  defeat  the  plaintiff  of 
his  rent  for  that  year,  and  that  the  average  yield  of  the 
crops  for  that  year  would  exceed  twenty  bushels  per  acre. 
The  petition  prayed  for  an  injunction  restraining  the 
defendant  from  selling,  incumbering  or  consuming  the 
crops  or  any  of  them,  and  that  the  plaintiff  be  decreed 
to  have  a  mortgage  on  the  isame  for  the  sum  of  |440,  as 
of  date  June  15, 1897,  and  that  the  mortgage  be  foreclosed 
and  the  property  sold  thereunder  and  the  proceeds  of  such 
sale  or  so  much  thereof  as  should  be  necessary,  applied 
to  the  satisfaction  of  said  alleged  indebtedness  and  costs 
of  suit.  A  temporary  injunction  was  allowed  as  praye<l 
and  the  order  tierefor  filed  with  the  papers  in  the  case, 
but  no  service  thereof  or  of  the  summons  is  disclosed  by 
the  transcript,  and  it  does  not  appear  therefrom  when  ac- 
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tual  knowledge  thereof  first  came  to  the  defendant  or  to 
the  subsequent  parties  to  the  case.  On  the  13th  day  of 
Deoenil>er,  Donley  confessed  a  judgment  in  the  county 
court  in  favor  of  the  appellant,  Lehr,  for  the  sum  of  f381.- 
30  and  costs  of  suit  and  on  the  same  day  an  execution 
thereon  was  issued  to  the  appellant,  Martin,  as  con^able, 
and  by  him  levied  on  a  quantity  of  grain  raised  on  the 
premises  in  that  year,  and  claimed  to  be  subject  to  the 
alleged  lien  of  the  plaintiflf's  lease.  On  the  16th  day  of 
December  the  plaintiff  filed  a  supplemental  petition  join- 
ing Lehr  and  Martin  with  Donley  as  defendants  thereto, 
and  setting  forth  the  judgment,  execution  and  levy,  and 
alleging  that  all  of  such  proceedings  were  had  with  knowl- 
edge by  all  the  parties  thereto  of  the  pendency  of  the 
plaintiff's  ;:ction,  and  of  the  injunction  therein  and  in  con- 
tempt thereof,  and  of  the  court,  and  were  void,  and  pray- 
ing an  additional  injunction  restraining  Lehr  and  Mar- 
tin from  selling  or  remo\ing  the  property  or  any  of  it 
under  the  levy.  An  additional  temporary  injunction  was 
granted  as  prayed.  A  motion  to  dissolve  this  latter  tem- 
porary injunction  was  made  by  Ij^hr  and  Martin,  and 
overruled.  Then  they  filed  a  general  demurrer  to  the 
supplemental  petition,  which  was  also  overruled,  where- 
upon they  filed  an  ans^^'er  thereto  admitting  the  judgment, 
t\\ccution  and  lew  and  the  existence  of  the  lease,  and 
ilenying  every  other  allegation  therein  contained.  The 
plaintiff  filed  a  reply,  but  it  contains  no  new  matter  call- 
ing for  consideration  by  the  court.  Donley  entered  an 
appearance,  but  did  not  answer  either  of  the  plaintiflf's 
pleadings  or  otherwise  participate  in  the  defense.  On 
the  11th  day  of  January,  1898,  the  plaintiff  and  T^hr  made 
a  stipulation  to  the  effect  that  the  latter  should  haul  the 
ii^rain  to  market  and  sell  it  and  receive  a  certain  compen- 
i»ation  from  the  proceeds  for  his  service  in  so  doing,  and 
that  the  residue  of  such  proceeds  should  be  "deposited 
with  the  clerk  of  the  district  court  until  it  is  determined 
which  party — the  said  Lehr  and  Martin  or  Ryan — is  en- 
titled to  hold  the  property  so  levied  upon  in  favor  of  Lehr 
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by  the  constable  Martin,  and  when  the  court  shall  have 
made  an  order  that  one  op  the  other  of  the  parties,  viz., 
Lehr  or  Ryan,  is  entitled  to  the  proceeds  of  the  sale  of 
said  property,  in  the  event  of  the  sale  of  the  same  before 
the  matter  is  fully  litigated,  then  the  clerk  shall  pay  the 
same  according  to  the  order  of  said  court."  The  property 
was  accordingly  sold,  and  the  proceeds,  amounting  to 
9474.95,  deposited  with  the  clerk  pursuant  to  the  stipula- 
tion, and  out  of  it  Lehr  was  paid  |27,  his  compensation 
for  making  the  sale.  At  the  May,  1898,  term,  Donley 
was  adjudged  in  default  for  want  of  answer,  and  aft^r  a 
trial  without  a  jury,  the  court  entered  a  judgm«»t  up- 
holding the  lease  as  a  valid  lien  by  way  of  mortgage  upon 
the  property  in  controversy,  for  the  sum  of  $440  and  in- 
terest, adjudging  the  execution  levy  to  be  void,  as  in 
violation  of  the  injunction  of  which  the  judgment  creditor 
and  constable  were  found  to  have  had  notice,  and  making 
the  temporary  injunction  perpetual,  and  directing  that  the 
money,  the  proceeds  of  the  sale  of  the  property,  then  in 
the  hands  of  the  clerk,  be  applied  first,  to  the  payment  of 
the  costs  of  the  suit;  second,  the  payment  of  f27  compen- 
sation to  Lehr  for  selling  the  property  pursuant  to  the 
stipulation;  and  third,  to  the  satisfaction  of  the  plaintiff's 
lien,  the  surplus  if  any,  to  be  retained  by  the  clerk  sub- 
ject to  the  further  orders  of  the  court 

The  circumstances  are  such  that  it  will  be  convenient 
to  begin  with  the  discussion  of  the  contentions  Of  the  ap- 
pellee, plaintiff  below.  He  insists  first,  that  the  above 
recited  stipulation  providing  that  the  property  should 
be  sold  and  the  proceeds  disposed  of  as  the  court  should 
order,  amounted  to  a  release  of  errors  and  waiver  of  the 
right  of  appeal,  and  submitted  the  matter  finally  to  the 
judgment  of  the  trial  court  There  is  no  such  expressed 
agreement  in  the  instrument,  and  in  its  absence  an  intent 
by  a  litigant  to  bar  himself  of  the  right  of  access  to  the 
courts  should  only  be  made  out  by  the  strongest  implica- 
tion. Such  an  inference  cannot  in  our  opinion  be  drawn 
from  a  stipulation  requiring  the  money  to  remain  in  the 
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hands  of  the  clerk  until  it  is  determined  which  party  is 
entitled. to  it  and  expressly  contemplating  that  the  mat- 
ters in  controversy  shall  be  "fully  litigated."  In  our  opin- 
ion the  stipulation  contemplates  a  final  determination  of 
the  suit  after  it  has  been  fully  litigated,  which  includes 
the  right  to  litigate  in  this  court  if  either  party  desires  to 
do  so. 

A  more  important  matter  of  dispute  in  the  case  may  be 
conveniently  stated  in  the  form  of  the  following  inquiry: 
May  A,  by  beginning  a  suit  against  B,  for  the  enforce- 
ment by  foreclosure  and  sale  of  a  real  or  pretended  lien 
upon  the  property  of  the  latter,  and  procuring  a  tempo- 
rary injunction  restraining  the  sale  or  disposition  of  it  by 
him  during  the  pendency  of  the  action,  withdraw  it  from 
the  reach  of  the  general  creditors  of  B,  having  notice  of 
suit  and  of  the  existence  of  the  injunction,  so  that  they 
may  not  resort  to  another  court  and  pursue  it,  and  ap- 
propriate it  to  the  satisfaction  of  their  claims  by  means  of 
the  ordinary  procedure  of  an  action  at  law,  judguient  and 
execution? 

There  are  three  classes  of  cases  in  which  decisions  have 
been  made  upon  somewhat  similar  questions.  Most  of 
these  cases  have  arisen  out  of  real  or  seeming  conflictions 
between  the  federal  and  state  courts,  but  tbe  fact  that  in 
such  cases  the  courts  owe  their  origin  and  jurisdiction  to 
the  federal  and  state  governments  respectively,  does  not 
aflfect  in  any  way  or  degree  the  principles  involved  in  the 
decisions.  The  first  is  when  the  defendant,  after  the  begin- 
ning of  the  suit,  resorts  to  another  court  for  the  purpose 
of  restraining  its  prosecution,  or  compelling  the  cancel- 
lation of  the  instrument  sued  upon,  or  of  obtaining  a 
decree  adjudging  it  fraudulent  and  void,  and  the  like.  It 
is  universally  held  that  this  course  cannot  be  permitted 
because  the  court  first  acquiring  jurisdiction  of  the  par- 
ties and  of  the  controversy  is  entitled  to  retain  the  cause 
and  pursue  it  to  a  final  judgment  and  execution  or  other 
disposition,  without  Interference  from  any  other  court  of 
co-ordinate  or  inferior  jurisdiction,  and  that  to  permit  the 
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practice  In  qnestion  would  be,  in  effect,  to  allow  the  de- 
fendant to  make  his  defense  in  another  tribunal  than  that 
in  which  the  first  suit  is  pending,  and  thus  defeat  the  juris- 
diction of  ihe  latter  court  .  Belonging  to  this  class  are 
the  cases  of  Union  Mutual  Life  Insurance  Co.  v.  Chicago 
University,  10  Biss.  [U.  S.],  191,  6  Fed.  Rep.,  443;  Mason 
V.  Piggott,  11  111.,  88;  Insurance  Co.  v.  Howell,  24  N.  J. 
Eq.,  239;  The  Bank  of  Bellows  Falls  v.  The  Rutland  d 
B.  R.  Co.,  28  Vfc,  470,  and  many  others  that  might  be 
dted.  In  fact  the  principle  is  so  obvious  that  authorities 
in  its  support  ought  not  to  be  required. 

There  is  another  class  of  cases  in  which  a  court  of  com- 
petent jurisdiction  has  actually  taken  possession  of  the 
property  which  is  the  subject  of  the  action  for  the  purpose 
of  applying  it  or  disposing  of  it,  or  adjudging  the  pos- 
session of  it,  in  such  manner  as  the  rights  of  the  parties 
litigant  in  an  action  before  it  may  require ;  or  when  the 
property  has  been  seized  upon,  process  issuing  out  of  the 
court  or  taken  into  custody  by  a  receiver  appointed  in  the 
action,  and  some  person  not  a  party  to  the  suit,  but  as- 
serting some  claim  or  demand  against  the  defendant 
therein,  or  some  lien  or  charge  upon  the  proj)erty,  or  both, 
resorts  to  another  court  of  (jo-ordinate  jurisdiction,  and  by 
means  of  process  issued  out  of  the  latter,  seeks  to  dis- 
possess the  court,  and  its  officers,  in  which  the  first  action 
was  begun  and  is  pending.  It  is  universally  held  that  this 
practice  cannot  be  tolerated,  because  it  would  lead  to 
breaches  of  the  peace  and  unseemly  contests  between  the 
different  courts  and  their  officers,  and  result  in  endless 
complications  and  inextricable  confusion.  Belonging  to 
this  class  are  BucJc  v.  Colbath,  3  Wall.  [U.  S.],  334;  Oay- 
lord  V.  The  Fort  Wa/gne,  M.  d  C.  R,  Co.,  6  Biss.  [U.  S.], 
286-291, 10  Federal  Cases  No.  5,284 ;  Heidritter  v.  Elizaheth 
Oilcloth  Co.,  112  U.  S.,  294,  5  Sup.  Ct.  Rep.,  135.  But  in 
cases  of  this  class  it  is  essential  to  the  maintenance  of  a 
claim  of  priority  in  behalf  of  the  court  whose  jurisdiction 
is  alleged  to  have  been  first  invoked,  that  there  should  have 
been  an  actual  or  constructive  seizure  of  the  property,  or 
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that  a  receiver  with  authority  to  take  possession  of  it, 
■should  have  been  actually  appointed  or  that  an  applica- 
ion  for  his  appointment  should  be  pending  at  the  time  of 
the  commission  of  the  alleged  wrong  <*omplained  of,  al- 
though he  may  not  have  been  actually  appointed  or  quali- 
fied, by  giving  a  required  bond,  until  afterwards.  iShields 
t\  Coleman,  157  U.  S.,  168,  15  Sup.  Ct.  Rep.,  570.  "Of 
course,"  says  Mr.  Justice  Brewer,  in  the  case  last  cited, 
**the  question  can  fairly  arise  only  in  a  case  in  which 
process  has  Ix^n  served,  and  in  which  the  express  object 
of  the  bill,  or  at  least  one  express  object,  is  the  appoint- 
ment of  a  receiver,  and  where  possession  by  such  officer  is 
necessary  for  full  accomplishment  of  the  other  purposes 
named  therein."  And  in  Buck  v.  Colbathy  sHpra,  a  lead- 
ing case  upon  the  subject,  Mr.  Justice  Miller  takes  occa- 
sion to  say,  "It  is  only  while  the  property  is  in  the  posses- 
sion of  the  court,  either  actively  or  constructively,  that  the 
court  is  bound  or  professes  to  protect .  that  possession 
from  the  process  of  other  courts.  Whenever  the  litigation 
is  ended,  or  the  possession  of  the  officer  or  court  is  dis- 
charged, other  courts  are  at  liberty  to  deal  with  it  ac- 
cording to  the  rights  of  the  parties  before  them,  whether 
those  rights  require  them  to  take  possession  of  the  prop- 
erty or  not."  And  again,  "It  is  not  true  that  a  court  hav- 
ing obtained  jurisdiction  of  a  subject-matter  of  a  suit,  and 
of  parties  l)efore  it,  thereby  excludes  all  other  courts  from 
the  right  to  adjudicate  upon  other  matters  having  a  very 
close  connection  with  those  before  the  first  court,  and,  in 
some  instances,  requiring  the  decision  of  the  same  ques- 
tions exactly.  In  examining  into  the  exclusive  character 
of  the  jurisdiction  of  such  cases,  we  must  have  regard  to 
the  nature  of  the  remedies,  the  character  of  the  relief 
sought,  and  the  identity  of  the  parties  in  the  different 
suits." 

In  all  the  above  cited  cases,  and  in  all  others  of  the  same 
character,  the  only  question  involved  is  that  of  juris- 
diction. The  court  first  acquiring  possession  of  the  Con- 
troversy and  of  the  property,  deprives  every  other  court  of 
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whatever  jurisdiction  in  the  premises  it  might  otherwise 
have  had. 

The  third  class  of  cases,  is  that  to  which  the  case  at  bar 
belongs,  in  which  an  action  is  pending  to  enforce  a  lien 
or  to  adjudicate  a  title,  but  in  which  the  court  has  ac- 
quired, and  is  seeking  to  acquire,  no  possession  of  the 
property  actual  or  constructive,  and  in  which  such  pos- 
session is  not  requisite  to  the  determination  of  the  con- 
troversy before  it,  and  no  attempt  is  made  to  withdraw 
that  controversy  to  another  tribunal.  To  such  cases  the 
principles  of  the  doctrine  of  lis  pendens,  and  not  those 
above  discussed  are  applicable,  and  persons  not  parties 
to  the  suit  may  or  may  not  be  bound  by  the  result  of  the 
litigation,  as  circumstances  and  subsequent  events  shall 
disclose.  A  person  who  claims  under  or  in  subordination 
to  one  of  the  parties  with  notice  of  the  suit,  and  one  who 
purchases  from  one  of  them,  after  suit  brought,  whether 
with  notice  or  not,  is  bound  by  the  judgment.  But  a  per- 
son who  claims  by  title  paramount  to  that  in  litigation  or 
in  hostility  or  adversely  to  the  title  of  the  lienor  or  mort- 
gagor, cannot  properly  be  made  a  party,  and  his  rights 
cannot,  Tiithout  his  consent,  be  adjudicated  in  the  action. 
If  in  the  case  at  bar  the  lease  was,  as  between  the  parties, 
effectual  as  a  mortgage,  but  the  mortgagor  had  had  no 
title  to  the  property  in  controversy,  the  p(»ndency  of  the 
foreclosure  suit  could  not  have  prevented  the  true  owner 
from  asserting  his  ownership  and  right  of  possession, 
either  peaceably  or  by  means  of  the  writ  of  replevin.  If 
the  mortgaged  property  had  been  lands,  the  pendency  of 
the  foreclosure  suit  would  not  have  barred  the  true  own- 
er's right  of  entry,  or  have  prevented  him  from  obtaining 
an  adjudication  of  his  title  and  possession  of  the  premises 
by  ejectment.  One  having  a  prior  and  superior  lien  would 
not  have  been  estopped  from  resorting  to  another 
court  for  its  enforcement  by  foreclosure  and  a  sale 
of  the  premises.  In  either  case  the  first  action  in 
foreclosure  would  have  proceeded  to  judgment,  order  of 
sale  and  sale  without  obstruction  or  delay.    The  rights  of 
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the  parties  before  the  court  would  have  been  ascertained 
and  determined  by  its  judgment,  and  the  purchaser  would 
have  been  left  to  try  conclusions,  if  he  chose  so  to  do,  with 
the  person  who,  by  any  of  the  means  aforesaid,  had  come 
into  jwssession  of  the  property,  because  neither  of  these 
persons  would,  as  against  the  other,  have  been  bound  by 
either  of  the  former  adjudications  to  neither  of  which 
were  both  of  them  parties. 

Now,  if,  in  the  case  at  bar,  the  alleged  mortgage  was 
void  as  to  the  creditors  of  Donley,  the  plaintiff  in  error, 
I^ehr,  being  a  judgment  and  execution  creditor,  stood  in 
an  attitude  similar  to  that  of  one  claiming  by  title  para- 
mount, or  of  the  true  owner  of  the  property  in  contro- 
versy, or  of  one  having  a  superior  lien.  If  this  were  not 
so  a  suit  to  foreclose  a  simulated  lien  and  an  injunction 
such  as  that  granted  at  the  beginning  of  this  action,  would 
be  instruments  both  convenient  and  potent  for  hindering, 
delaying  and  defrauding  creditors.  The  injunction  was 
within  the  jurisdiction  of  the  court  to  grant,  and  during 
its  existence  not  only  was  Donley  prohibited  from  selling 
the  property,  but  a  purchaser  from  him  would,  in  any 
event,  have  taken  the  property  subject  to  the  final  adjudi- 
cation in  the  case  and,  if  he  purchased  with  actual  or  con- 
structive notice  of  the  order,  he  would  have  been  punish- 
able for  contempt.  But  a  purchaser  at  execution  sale 
could  have  availed  himself  of  the  rights  of  the  judgment 
creditor,  and  if  the  alleged  mortgage  was  void  as  to  one, 
it  would  have  been  void  as  to  the  other  also,  and  an  adju- 
dication in  an  action  to  which  neither  was  a  party  could 
not  have  validated  it.  Neither  the  pendency  of  the  fore- 
closure suit,  nor  the  injunction,  nor  both,  deprived  Lehr 
of  the  right  of  pursuing  his  claim  against  Donley  to  judg- 
ment and  execution,  nor  the  latter  of  his  statutory  right 
to  confess  the  judgment  That  the  lease  which  had  never 
been  made  of  record  was,  as  against  the  lessee's  creditors, 
void  as  respects  the  covenant  to  execute  mortgages  upon 
property  not  then  in  being,  has  been  too  frequently  and 
too  receijitly  held  by  this  court  to  require  repetition. 
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It  follows  from  the  foregoing  that  but  for  the  stipula- 
tion, the  prayer  in  the  answer  of  the  appellants,  Lehr  and 
Martin,  to  be  dismissed  out  of  the  case  with  their  costs, 
should  have  been  granted,  and  that  the  judgment  should 
have  assumed  to  determine  the  rights  of  the  appellee  and 
Donley,  aa  between  themselves  only.  The  stipulation, 
however,  submitted  the  rights  of  all  the  parties  for  final 
adjudication  in  this  action,  an  act  which  it  was  competent 
for  the  parties  to  do. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  vacated,  and  that  a  judgment 
be  entered  in  this  court,  that  the  appellant,  Lehr,  has  a 
first  lien  upon  the  funds  paid  into  the  hands  of  the  clerk 
of  the  district  court  (less  the  sum  of  |27  paid  him  as  his 
compensation  for  selling  the  property  in  controversy  as 
provided  by  the  stipulation  in  the  record ) ,  for  the  amount 
of  the  judgment  pleaded  in  his  answer,  with  interest  and 
costs,  and  that  the  appellee,  Ryan,  has  a  second  lien  on 
said  funds  for  the  sum  of  four  hundred  and  forty  dollars 
and  interest,  from  the  first  day  of  January,  1898,  and  that 
the  said  clerk  of  the  district  court  be  ordered  to  apply 
said  funds  first,  to  the  payment  of  said  lien  of  the  appel- 
lant, Lehr,  and  the  residue,  if  any,  towards  the  payment 
of  the  said  lien  of  the  appellee,  Ryan. 

DuFPiE  and  Albert,  CC,  concur. 

The  judgment  of  the  district  court  in  this  cause  is  re- 
versed and  vacated,  and  a  judgment  entered  in  this  court 
that  the  appellant,  Lehr,  have  a  first  lien  upon  the  funds 
paid  into  the  hands  of  the  clerk  of  the  district  court  (less 
the  sum  of  $27  paid  him  as  compensation  for  selling  the 
property  in  controversy  as  provided  by  the  stipulations 
in  the  record )  for  the  amount  of  the  judgment  pleaded  in 
his  answer  with  interest  and  costs ;  and  that  the  appellee, 
Byan,  have  a  second  lien  on  said  funds  for  the  sum  of  four 

hundred  and  forty  dollars  and  interest  from  the  first  day 
of  January,  1898,  and  that  said  clerk  of  the  district  court 

be  ordered  to  apply  said  funds  first  to  the  payment  of  the 


' 
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costs  of  tMs  action,  second  to  the  payment  of  said  li^i  of 
the  appellant,  Lehr,  and  the  residue,  if  any,  towiird3  the 
payment  of  the  said  lien  of  the  appellee,  Ryan. 

Reversed  with  judgment. 

Note. — On  motion,  a  rehearing  in  the  above  case  was  allowed,  and 
on  July  3,  1903,  an  opinion  on  rehearing  was  filed,  written  by  Duffik, 
C,  in  which  the  above  Judgment  was  vacated  and  the  Judgment  ap- 
pealed from  affirmed.     This  opinion  is  reported  in  Neb.,  -^^ — » 

96  N.  W.  Rep.,  234.— Repobteb. 


8.  W.  Storm  v.  D.  A.  Holmes. 

Filed  November  20,  1901.    No.  10,426. 
Commissioner's  opinion.    Department  No.  8. 

1.  Appeal  and  Error:  Estoppel  to  Complaiiv.     A  party  will  not  be 

heard  to  complain  of  the  action  of  the  trial  court,  when  the 
action  complained  of  was  at  his  instance. 

2.  Appeal  and  Error:  Joint  Petition  in  Ebbob:   Effect.     Where  two 

or  more  parties  Join  in  a  petition  in  error,  if  the  Judgment  is 
right  as  to  one,  it  must  be  affirmed  as  to  all. 

Error  from  the  district  court  for  lifadison  county. 
Tried  below  before  Robinson,  J.    Affirmed. 

Oeo.  A.  Latimer,  for  plaintiff  in  error. 

Powers  d  Hays,  contra. 

Albert,  C. 

This  action  was  brought  by  S.  W.  Storm,  against  D.  A. 
Holmes,  in  the  district  court  for  Madison  county,  to  re- 
cover on  a  state  of  facts,  which  it  is  not  necessary  at  this 
time  to  repeat  By  agreement  the  matters  in  difference 
were  submitted  to  arbitration.  The  arbitrators  found  in 
favor  of  the  defendant,  and  reported  accordingly.  After- 
ward a  petition  was  filed,  on  behalf  of  the  plaintiff,  to  set 
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aside  ihe  report  of  the  arbitrators  and  for  a  new  trial  of 
the  cause.  Thereupon^  the  plaintiff,  in  his  own  proper 
person,  informed  the  court  that  the  motion  to  set  aside  the 
findings  of  the  arbitrators  had  been  made  without  his 
knowledge,  consent  or  approval,  that  he  was  satisfied  with 
their  award,  that  he  wanted  no  further  trouble  or  expense 
made  in  the  premises,  and  asked  the  court  to  end  the  liti- 
gation, either  by  dismissal  of  the  cause,  or  an  affirmance 
of  the  award  of  the  arbitrators.  Thereupon,  George  A, 
Latimer,  who  appears  to  have  acted  as  attorney  for  the 
plaintiff  in  the  case,  made  a  showing  to  the  court,  that  he 
had  previously  filed  a  notice  of  an  attorney's  lien,  "upon 
the  papers  in  thc^case  and  for  50  per  cent,  of  any  judgment 
that  might  be  recovered  in  the  case,  and  that  the  same 
was  on  file  before  any  instrument  attempting  to  dismiss 
the  plaintiff's  said  action  was  filed  on  the  part  of  the  de- 
fendant by  the  defendant  attorney  in  this  case"  and  asked 
that  his  rights  in  the  premises  should  be  protected.  He 
also  filed  a  motion  asking  that  he  be  substituted  as  party 
plaintiff  in  the  action.  The  court  overruled  the  motions 
of  the  attorney  and  dismissed  the  petition  for  setting  aside 
the  award  of  the  arbitrators,  and  affirmed  said  award. 
The  case  is  brought  here  on  error. 

•  The  petition  in  error,  on  its  face,  purports  to  be  that  of 
the  plaintiff  below.  In  the  petition  S.  W.  Storm  is  de- 
scribed as  plaintiff  in  error.  It  begins  with  the  usual 
formula,  "The  plaintiff  complains  of  the  defendant";  it 
is  signed  S.  W.  Storm,  plaintiff,  and  George  A.  T^atimer, 
intervener.  As  appears  from  the  foregoing  statement, 
the  action  of  the  court  complained  of  was  at  the  instance 
of  the  plaintiff,  so  that  he  is  in  no  position  to  complain  in 
this  court.  So  far  as  Latimer  is  concerned,  should  it  be 
held  that  he  is  party  to  these  proceedings,  he  has  joined 
with  the  plaintiff  in  the  assignments  of  error,  so  that  he 
must  stand  or  fall  with  the  plaintiff.  As  we  have  seen, 
the  plaintiff  has  no  standing  in  this  court ;  it  follows  that 
Latimer  can  have  none.  Eickhoff  v.  Eikenhary,  52  Neb., 
332. 
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We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Duf^fie,  CC,  concur. 

Affirmed. 


Clement,  Bane  &  Company,  appellee,  v.  Charles  Ko- 
pietz   ET   AL.,    appellants,    IMPLEADED    WITH    ALLBN 

Bros,  et  al.,  appellees. 

Filed  November  20,  1901.    No.  10,428. 
Commissioner's  opinion.    Department  No.  1. 

1.  Exemption  of  Homestead  from  Execution.    In  order  that  property 

may  be  exempt  from  execution  sale  as  a.  homestead,  it  must 
either  be  occupied  by  the  debtor,  or  there  must  be  a  hima  fide 
intention  to  occupy  the  property  as  such  at  some  future  time. 

2.  Homestead:    Exemption:    Occupation:    Evidence.    Evidence  exam- 

ined and  held  to  show  neither  a  bona  fide  occupation  of  the  prem- 
ises as  a  homestead,  nor  an  intention  to  so  occupy  the  premises 
at  any  future  time. 

Appeal  from  the  district  court  for  Stanton  county. 
Tried  below  before  Evans,  J.  Affirmed. 

McNish  &  Olesmiy  for  appellants. 

Oeo,  L,  LoomiSy  contra, 

KiRKPATRICK,  C. 

This  is  a  suit  in  the  nature  of  a  creditors'  bill  brought 
by  Clenient,  Bane  &  Co.,  against  Charies  Kopietz  and 
ilagdalena  Kopietz,  and  a  large  number  of  the  creditors 
of  the  defendants  named,  to  set  aside  a  conveyance  of  cer- 
tain land  made  by  Charles  Kopietz  through  a  trustee  to 
his  wife,  Magdalena  Kopietz.  The  facts,  briefly  stated,  are 
as  follows:  Charles  Kopietz,  on  the  16th  day  of  December, 
1895,  and  for  about  a  year  prior  thereto,  was  engaged  in 
the  mercantile  business  in  the  village  of  Dodge,  Dodge 
county,  Nebraska.  He  was  indebted  to  a  large  number 
of  creditors,  and  about  the  18th  day  of  December,  1895, 
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numerous  suits  were  brought  against  him  in  the  county 
court  of  Dodge  county,  and  certain  attachments  were 
issued  and  levied  upon  his  stock  of  goods.  Transcripts  of 
these  judgments  were  filed  in  the  district  court  of  gtanton 
county  on  Deccember  19,  1895.  On  the  same  day  certain 
attachments  were  levied  upon  the  land  in  controversy, 
and,  on  the  20th,  executions,  which  had  been  issued  upon 
the  transcripted  judgments,  were  also  levied  upon  the 
land. 

The  testimony  disclosed  that  on  December  7th,  Kopietz 
had  executed  a  deed  of  land  to  one  Frank  Cernej^,  who  on 
the  same  day  reconveyed  it  to  Magdalena  Kopietz,  both  of 
which  deeds  were  made  without  consideration.  These 
deeds  were  not  recorded  until  December  18.  It  appears 
that  Kopietz  purchased  this  land  in  1891, some  two  or  three 
years  before  he  came  to  Nebraska;  that  he  aften^^ards 
broke  up  a  partion  of  it,  and  built  a  small  house  on  the 
land,  and  that  during- the  year  of  1895,  it  was  being  farmed 
by  one  Joseph  Berdicka,  who  was  employed  by  Kopietz, 
and  who,  with  his  wife  and  five  children,  resided  in  the 
house  on  the  land  in  controversy.  Kopietz  and  his  wife  tes- 
tified that  on  the  16th  day  of  December,  Mrs.  Kopietz,  to- 
gether \iith  two  of  her  children,  left  the  village  of  Dodge 
by  rail  to  go  to  this  land  for  the  purpose,  as  they  say,  of 
holding  it  as  a  homestead.  Mrs.  Kopietz  and  the  hired 
man  each  testify  that  she  stayed  all  night  at  the  village 
near  the  land,  and  came  out  to  the  land  on  the  17th  day 
of  December;  that  she  brought  a  bed  and  stove  and  cer- 
tain chairs,  and  that  she  with  the  two  children  resided 
there  until  March  following,  having  been  absent  occa- 
sionally. Appellees  claim,  and  there  is  some  testimony 
tending  to  support  their  contention,  that  she  did  not 
reach  the  place  until  the  19th  day  of  December,  after  the 
sheriff  had  levied  the  attachments,  which  was  done  in  the 
forenoon  of  December  19th,  but  before  he  levied  the  ex- 
ecutions on  the  20th.  All  of  the  creditors  who  were  de- 
fendants filed  answers  and  cross-petiticmH,  setting  up  their 
judgments  or  attachments,  and  all  asked  to  have  the 


20  NEBRASKA  REPORTS.     [UNOFFiciAli. 

Phcenlz  Ins.  Co.  v.  Howe. 

transfer  from  Kopietz  to  his  wife  set  aside,  so  that  the 
property  might  be  sold  upon  execution. 

The  only  question  involved  is  whether  the  property  in 
question,  consisting  of  about  one  hundred  acres  in  Stan- 
ton county,  was  exempt  from  sale  as  a  homestead.  It 
seems  very  clearly  established  by  the  evidence  that  Ko- 
pietz and  his  wife  never  in  good  faith  resided  upon  the 
premises,  and  that  the  presence  there  of  Mrs.  Kopietz  and 
the  two  children  from  December  17,  till  the  following 
March  was  temporary  in  its  nature,  and  was  simply  an 
attempt  to  prevent  the  property  from  being  sold  upon 
( xecution.  The  court  so  found,  and  we  can  not-  but  say 
that  the  finding  is  fully  supported  by  the  evidence.  The 
homestead  law  should  be  liberally  construed,  so  as  to 
protect  those  for  whose  benefit  it  was  enacted ;  but  it  can 
not  be  extended  to  protect  land  which  has  not  only  never 
been  occupied  as  a  homestead,  but  concerning  which  the 
testimony  does  not  show  even  an  intention  to  so  occupy 
it  at  any  future  time.  The  findings  and  judgment  of  the 
trial  court  seem  to  be  abundantly  sustained  by  the  evi- 
dence, and  it  is,  therefore,  recommended  that  the  judg- 
ment be  alHrmed. 

Hastings  and  Day,  CO.,  concur. 

Affirmed. 


Phoejnix  Insurance  Company  of  Hartford,  Connecti- 
cut, APPELLEE,  V.  William  H.  Howe,  appellant,  Im- 
pleaded WITH  Martha  M.  Howb  et  al. 

Filed  November  20,  1901.    No.  10,432. 
Commissioner's  opinion.     Department  No.  3. 

1.  Bin  of  Exceptions:  Impeachment  of,  by  Affidavit.     A  bill  of  ex- 

ceptions allowed  and  signed  by  the  trial  Judge  becomes  a  part 
of  the  record  in  the  case,  and  its  recitals  cannot  be  impeached 
by  affidavits  filed  for  that  purpose. 

2.  Appeal  and  Error:  Confirmation  of  Sale:   Sufficiency  of  Record. 

Record  examined,  and  held  to  disclose  no  error  on  the  part  of 
the  court  on  confirmation  of  a  sale. 
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Appeal  from   the  district  court  for  .Webster  county.' 
Tried  below  before  Beall,  J.    Affinned, 

J.  8,  Oilham,  for  appellant 

Oeorge  W.  Wright,  contra. 

DUFPIE,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale.  The 
bill  of  exceptions  allowed  by  the  trial  court  discloses  no 
error  in  the  proceedings.  A  motion  to  confirm  the  sale 
was  made  May  10,  1898;  the  court  thereupon  made  an 
order  that  the  defendant  and  all  persons  interested,  show 
cause  why  the  sale  should  not  be  confirmed  by  two  o'clock 
P.  M.  of  that  day.  At  two  o'clock  P.  M.  the  parties  ap- 
peared and  by  agreement  the  time  to  show  cause  was  ex- 
tended to  five  o'clock  P.  M.  at  which  time  an  order  was 
entered  confirming  the  sale,  no  objections  thereto  being 
made  by  the  defendant.  This  is  the  case  as  shown  by  the 
record  before  us. 

The  defendant  complains  that  the  bill  of  exceptions 
does  not  fairly  present  the  proceedings  had  in  the  district 
court.  If  the  trial  judge  refused  to  sign  and  allow  ex- 
ceptions which  correctly  recited  the  proceedings  had  be- 
fore him,  the  defendant  had  his  remedy  to  compel  him  to 
do  so.  The  bill  of  exceptions  as  allowed  becomes  a  part 
of  the  record  of  the  case,  and  this  court  ig  bound  by  wliat 
it  recites  and  the  statements  and  affidavits  of  an  attorney 
in  the  case  contradicting  or  qualifying  the  recitals  of  the 
bill  cannot  be  regarded.  We  recommend  that  the  order 
appealed  from  be  affirmed. 

Ames  and  Albkkt,  CO.,  concur. 

Affirmed. 
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Dorwart  v.  Troyer. 

Frank  L.  Dobwabt,  appellee,  v.  Charles  E.  Troyer  bt 

al.,  appellants. 

FnJSD  November  20,  1901.    No.  10,438. 

Commissioner's  opinion.    Department  No.  3. 

Judgment  at  Law:  Relief  Fbom,  in  Equity.  Equity  will  not  relieve 
against  a  judgment  at  law  unless  the  complainant  bofh  pleads 
and  proves  a  defense  thereto  upon  the  merits,  nor  in  any  case 
in  which  he  has  had  knowledge  or  notice  of  the  pendency  of 
the  action  tn  time  to  make  his  defense  therein,  and  has  negli- 
gently omitted  so  to  do. 

Appeal  from  the  district  court  for  Saline  county.  Tried 
l)elow  before  Hastings,  J.    Reversed  and  dismissed. 

John  D.  PopCy  for  appellants. 

Hastings  and  Hastings ^  contra. 

Ames,  C. 

This  is  an  action  to  enjoin  the  enforcement  of  and  to 
procure  the  cancellation  of  a  judgment  of  a  justice  of  the 
peace.  The  suit  in  justice's  court  was  in  replevin  to  re- 
cover the  possession  of  certain  property  in  the  possession 
of  the  defendant.  A  summons  was  issued  and  delivered 
to  an  officer  who  took  the  goods  under  it,  but  upon  failure 
of  the  plaintiff  to  give  the  statutory  undertaking  re- 
delivered them  to  the  defendant  in  the  suit.  The  return  of 
the  officer  upon  the  writ  recites  this  fact,  but  fails  to  show 
a  personal  service  of  the  summons  upon  the  defendant. 
The  action  proceeded  as  one  for  damages,  the  defendant 
making  default,  and  resulted  in  a  judgment  in  favor  of 
the  plaintiff.  An  execution  issued  upon  the  judgment  and 
was  al>out  to  be  levied  upon  the  property  of  the  defendant 
therein,  when  this  action  was  begun  against  the  officer 
and  judgment  plaintiff  and  a  temporary  injunction 
granted  restraining  the  execution  of  the  writ  On  the 
final  hearing  the  injunction  was  made  perpetual  and  a 
decree  entered  as  prayed  in  the  petition.     There  is  no 
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question  that  the  goods  were  taken  from  and  redelivered 
to  the  possession  of  the  defendant  in  replevin,  personally. 
He  therefore  had  knowledge  of  the  pendency  of  the  action 
in  the  justice's  court,  and  it  is  not  alleged  nor  proved  that 
he  was  prevented  from  making  a  defense  thereto  by  un- 
avoidable casualty  or  surprise,  nor  are  any  facts  pleaded 
showing  that  he  had  a  defense  thereto.  The  mere  asser- 
tion in  the  petition  that  he  "had  a  good,  absolute  and  per- 
fect defense  to  said  action"  is  a  mere  conclusion  of  law 
and  insufficient.  Frickes  v.  Vick  BrotheiSy  50  Neb.,  401. 
It  is  true  that  he  alleges  that  he  was  at  the  time  sheriff  of 
the  county  and  held  the  goods  under  an  execution  issued 
on  a  judgment  in  favor  of  Herman  Bros.,  against  a 
partnership  composed  of  one  Ida  E.  Brown  and  one  Robert 
C,  Brown,  and  .that  the  goods  after  his  levy  had  been 
awarded  to  him  upon  a  trial  of  the  right  of  property  with 
one  W.  H.  Brown,  but  these  facts  have  no  bearing  upon 
the  claim  of  title  of  the  plaintiflf  in  replevin.  In  other  re- 
spects this  case  is  ruled  by  that  of  Osbom  v.  Gehr^  29 
Neb.,  661,  in  ^hich  the  judgment  attacked  waa  rendered 
in  an  action  in  which  no  summons  had  been  issued,  and 
by  BankcTH  fAfe  Insurance  Company  v.  Rohhins,  53  Neb., 
44,  and  cases  there  cited.  It  seems  to  be  the  settled  law 
of  this  state  that  equity  will  not  relieve  against  a  judg- 
ment at  law,  unless  the  complainant  both  pleads  and 
proves  a  defense  thereto  upon  the  merits,  nor  in  any  case 
in  which  he  has  had  knowledge  or  notice  of  the  pendency 
of  the  action  in  time  to  make  his  defense  therein  and  has 
negligently  omitted  so  to  do. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  action  dismissed  at  the  costs  of 
the  appellee. 

DuFFiE  and  Albert,  CO.,  concur. 

The  judgment  of  the  district  court  is  reversed  and  the 
action  dismissed  at  the  costs  of  the  appellee. 

Reversed  and  dismissed. 
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McDowell  v.  Pioneer  Savings  &  Loan  Co. 

Robert  H.  McDowell,  appellee,  v.  Pioneer  Savings  & 

Loan  Company,  appellant. 

Filed  November  20,  1901.   No.  10,449. 
Commissioner's  opinion.    Department  No.  2. 

1.  Foreign   Building   A   Loan    Association:    Application    of    Stock 

Value  to  Loan.  In  an  accounting  between  a  foreign  building 
and  loan  association  and  one  of  its  members,  when  there  exists 
a  stock  purchase  and  a  loan,  the  transaction  is  to  be  treated  as 
a  loan  and  the  borrower  has  the  right  to  have  the  value  of  his 
stock  applied  to  reduce  the  indebtedness  of  the  mortgage,  if  he' 
so  chooses. 

2.  Foreign  Building  &  Loan  Association:    Application  of  DivroENBS 

TO  Loan.  Any  dividends  declared  or  earned  on  the  stock  will 
inure  to  the  borrower's  credit,  and  this  may  be  credited  on  the 
mortgage. 

3.  Foreign  Building  &  Loan  Association:    Stock  Value:    Evidence. 

The  stock  is  to  be  taken  as  worth  the  amount  that  has  been  paid 
on  it,  in  absence  of  evidence  as  to  its  actual  value. 

4.  Foreign  Building  A  Loan  Association:    Expenses  Not  Applied  to 

Loan.  Payments  made  on  account  of  operating  expenses  and 
fines  paid  belong  to  the  company  and  should  not  be  credited  on 
the  mortgage. 

5.  Foreign  Building  &  Loan  Association:    Application  of  Payments 

TO  Loan:  When.  Payments  made  on  the  stock  are  not  to  be 
applied  as  payments  on  the  loan  until  the  borrower  has  elected 
to  have  them  so  applied,  and  credit  for  the  value  of  the  stock 
should  be  given  at  the  time  of  such  election,  and  not  as  of  the 

date  when  the  payments  were  made. 

• 

6.  Foreign  Building  &  Loan  Association:    Premium  and  Interest: 

ApplicatioxV  to  Loan.  Payments  made  for  premium  and  inter- 
est, if  not  usurious,  are  not  to  be  credited  on  the  principal  of  the 
mortgage  debt. 

Appeal  from  the  district  court  for  Nemaha  county. 
Tried  below  before  Stull,  J.     Reversed  with  directions, 

H.  A.  Lambert  and  Geo.  D.  Emery,  for  appellant 

W.  H,  KelHgar,  contra. 

Oldham,  0. 

In  October,  1890,  one  Robert  M.  Gillan  became  a  sub- 
scriber in  the  National  Building  Loan  and  Protective 
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Union  which  subsequently  changed  its  name  to  the  Pio- 
neer Savings  &  Loan  Company,  and  is  now  the  appellant, 
for  twenty-five  shares  of  its  stock.  This  appellant  is  a 
building  and  loan  company,  incorporated  under  the  laws 
of  tlie  st^te  of  Minnesota,  and  has  its  principal  place  of 
business  in  the  city  of  Minneapolis  in  that  state.  On  De- 
cemt)er  24,  1890,  the  said  Gillan  obtained  a  loan  of  f  2,000 
from  this  company  for  which  he  gave  his  note,  secured  by 
mortgage  on  certain  real  estate  situated  in  Nemaha 
county,  Nebraska.  On  this  loan  he  obligated  himself  to 
pay  a  five  per  cent,  annual  premium  and  five  per  cent, 
annual  interest.  Afterwards  Gillan  sold  and  transferred 
this  real  estate  to  Robert  H.  McDowell,  appellee,  who 
assumed  and  agreed  to  pay  this  mortgage.  The  monthly 
installments  that  were  due  on  these  shares  of  stock  were 

m 

f21.75  and  the  additional  sum  of  |16.67  was  charged  for 
the  premium  and  interest  on  the  loan,  aggregating 
monthly  payments  in  the  sum  of  |37.92.  These  payments 
were  made  for  seventy-five  months  until  the  maturity  of 
the  loan  by  Gillan  and  by  the  appellee,  McDowell.  In 
addition  to  these  payments  there  were  three  monthly  pay- 
ments of  $21.75  made  by  Gillan  on  the  stock  before  ob- 
taining the  loan. 

After  demand  made  by  the  appellee  on  the  appellant  to 
cancel  and  discharge  this  mortgage  on  the  ground  that  it 
was  paid  in  full  and  refusal  by  the  appellant,  the  appellee 
filed  his  i>etition  in  the  district  court  of  Nemaha  county 
alleging  these  seventy-eight  payments  aforesaid,  and 
charging,  that  by  reason  of  these  payments,  the  mortgage 
was  fully  paid',*  and  prayed  for  a  decree  cancelling  the 
mortgage.  The  appellant  filed  an  answer  in  substance 
admitting  these  payments  but  alleging  that  but  $1,495  of 
this  amount  was  jmd  upon  the  stock,  the  balance  being 
credited  as  follows:  $1,266.91  on  premiums  and  interest; 
f  162.50  on  quarterly  installments  which,  by  the  by- 
laws, is  used  to  pay  the  current  or  operating  expenses  of 
the  company  and  $51.50  as  fines,  and  that  there  were  no 
dividends  to  be  credited;  and  also  alleged  that  the  com- 
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pany  is  going  through  the  voluntary  liquidation  process 
and  it  will  require  ten  per  cent,  of  the  present  value  of  its 
stock  to  pay  the  expenses  of  this  liquidation;  and  appel- 
lant also  asked  for  a  decree  of  foreclosure  of  the  amount 
remaining  due  on  the  mortgage,  after  applying  the 
amount  paid  on  the  stock,  less  ten  per  cent,  for  liquidation 
expenses  as  aforesaid.  A  trial  was  had  on  1;hese  issues 
which  resulted  in  a  decree  as  prayed  for  by  api)ellee  can- 
celling the  mortgage.  From  this  judgment  the  loan  com- 
pany appeals  to  this  court 

There  is  no  question  of  usury  involved,  so  the  main 
question  presented  is,  what  rule  shall  prevail  in  the  ap- 
plication of  payments  made  to  a  foreign  building  and  loan 
association  on  its  loan  and  the  stock  purchase?  This 
question  has  been  lately  considered  by  this  court  in  the 
case  of  People's  Building  Loan  d  Savings  Association  v. 
Oilmorey  1  Neb.  [Unof.],  181,  from  which  the  following 
rules  are  deducible :  1st.  The  transaction  is  to  be  treated 
as  a  loan  and  the  borrower  has  the  right  to  have  the  value 
of  his  stock  applied  to  reduce  the  indtebedness  of  the  mort- 
gage, if  he  so  chooses.  2d.  Any  dividends  declared  or 
earned  on  the  stock  will  inure  to  the  borrower's  credit,  and 
this  may  l>e  credited  on  the  mortgage.  3d.  The  stock  is 
to  be  taken  as  worth  the  amount  that  has  been  paid  on  it, 
in  absence  of  evidence  as  to  its  actual  value.  4th.  Pay- 
ments made  on  account  of  operating  expenses  and  fines 
paid  belong  to  the  company  and  should  not  be  credited 
on  the  mortgage.  5th.  Payments  made  on  the  stock  are 
not  to  be  applied  as  payments  on  the  loan  until  the  bor- 
rower has  elected  to  have  them  so  applied,  and  credit  for 
the  value  of  the  stock  should  be  given  at  the  time  of  such 
election,  and  not  as  of  the  date  when  the  payments  were 
made.  6th.  Payments  made  for  premiums  and  interest, 
if  not  usurious,  are  not  to  be  credited  on  the  principal  of 
the  mortgage  debt. 

The  application  of  the  above  rules  will  entitle  the  ap- 
pellee, under  the  pleadings  and  evidence  of  this  case,  to  a 
credit  of  f  1,495  on  his  mortgage  debt  of  the  date  of  tlie 
last  payment,  viz.,  on  March  27,  1897. 
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The  appellant  desires  to  retain  ten  per  cent,  of  this 
amount  to  pay  the  possible  expense  of  voluntary  liquida- 
tion on  the  part  of  the  company.  This  we  cannot  permit 
it  to  do,  for  the  obvious  reason  that  there  is  no  showing 
what  this  expense  ^ill  be,  and  for  the  further  reason  that 
appellee  having  ceased  to  be  a  stockholder  he  has  no  fur- 
ther interest  in  the  company.  Nor  can  this  expense  be 
taken  Into  account  to  reduce  the  value  of  the  stock  at  the 
time  of  the  elei'tion  to  surrender,  as  these  proceedings  had 
not  then  been  instituted  and  no  expense  therefor  had  then 
been  incurred. 

Some  contehtion  arose  on  the  trial  over  the  question,  as 
to  whether  or  not  the  appellee  took  an  assignment  of  this 
stock  from  Oillan.  We  think  that  by  assuming  this  debt 
the  appellee  assumed  the  entire  contract  with  its  benetits 
and  its  burdens  and  it  is  immaterial  whether  or  not  tliere 
was  any  formal  assignment  of  his  stock  to  him.  "Equity 
regards  substance  rather  than  form,"  and  again,  "eiiuity 
regards  that  as  done  which  ought  to  be  done." 

For  the  reasons  above  given  we  recommend  that  the 
decree  of  the  (listrict  court  be  reversed  and  this  case  re- 
manded, with  directions  to  that  court  to  render  a  decree 
of  foreclosure  on  the  cross-petition  of  the  appellant  for 
the  sum  of  |505  with  interest  at  seven  per  cent,  from 
March  27,  1897. 

Sedgwick  and  Pound,  CO.,  concur. 

The  decree  of  the  district  court  is  reversed  and  this  case 

remanded  with  directions  to  that  court  to  render  a  decree 

of  foreclosure  on  the  cross-petition  of  the  appellant  for 

the  sum  of  |505  with  interest  at  seven  per  cent,  from 

March  27,  1897. 

Reversbd  with  directions. 
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Outhrle  v.  State. 


George  Guthme  v.  The  State  of  Nebraska^  ex  rel.  Ida 

Gibson. 

Filed  November  20,  1901.    No.  10,451. 
Commissioner's  opinion.     Department  No.  3. 

1.  Appeal  and  Error:    Bastardy:    Evidence:    Sufficiency.     Evidence 

examined,  and  held  sufficient  to  sustain  a  verdict  of  guilty  on  a 
charge  of  bastardy. 

2.  Appeal  and  Error:    Abuse  of  Discretion:    Exception.     An  alleged 

abuse  of  discretion  oil  the  part  of  the  trial  court  is  unavailing 
unless  excepted  to. 

Error  from  the  district  court  for  Fillmore  county. 
Tried  below  before  Hastings,  J.    Affirmed, 

J.  H.  Stirling  and  Kelley  &  Browne^  for  plaintiff  in 
('iTor. 

Jno,  Barshy  and  Frank  W.  Sloan,  contra. 

Albert,  C. 

On  a  trial  to  a  jury,  on  a  complaint  charging  him  with 
being  the  father  of  a  bastard  child,  George  Guthrie  was 
found  guilty.  From  a  judgment  rendered  against  him  on 
such  finding,  he  prosecutes  error  to  this  court. 

It  is  first  urged  that  the  verdict  is  not  sustained  by 
suflRcient  evidence.  We  have  examined  the  evidence  with 
care.  It  would  serve  no  useful  purpose  to  review  it.  The 
trial  resolved  itself  largely  into  a  question  of  veracity  be- 
tween the  complainant  and  the  defendant  The  jury  de- 
cided in  favor  of  the  complainant.  We  are  not  prepared 
to  say  that  their  decision  on  that  point  was  unwarranted. 
It  appears  that  the  complainant  had  sexual  intercourse 
with  one  other  than  the  defendant,  on  the  night  following 
her  alleged  intercourse  with  the  defendant.  It  is  urged  that 
it  is  impossible  to  say  which  of  her  companions  in  vice  is 
the  father  of  the  child.  But  it  also  appears  that  this  third 
party   took   certain   precautions   to   prevent   conception, 
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which  were  fully  explained  to  the  jury.  From  the  evi- 
dence, we  think  the  jury  were  warranted  in  finding  that 
such  precautions  were  effective. 

It  is  urged  that  there  was  an  abuse  of  discretion  on  the 
part  of  the  court  in  permitting  tlie  plaintiff  to  re-open  his 
case  and  offer  further  evidence  after  both  sides  had  rested. 
One  suiBcient  answer  to  this  is,  that  no  objection  was 
made  to  the'  request  in  that  behalf,  nor  to  the  ruling  of 
the  court  thereon,  so  it  is  unavailable  at  this  time,  for 
that  reason,  if  for  no  other. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Duffib,  CO.,  concur. 

Affirmed. 


■    Merrick  S.  Porter  v.  Hiram  Detrick. 

Filed  November  20,  1901.    No.  10,462. 
Commissioner's  opinion.    Department  No.  3. 

• 

Appeal  and  Error:  Bill  of  Exceptions:  Impbopeb  Authentioation. 
Where  the  bill  of  exceptions  is  not  authenticated  by  a  proper 
certificate  of  the  clerk,  this  court  can  go  no  further  than  to  see 
that  the  judgment  appealed  from  Is  supported  by  the  pleadings 
in  the  case. 

Error  from  the  district  court  for  Kearney  county. 
Tried  below  before  Beall,  J.    Affirmed. 

E.  C.  Dailey,  for  plaintiff  in  error. 

Ed  L.  Adams,  contra. 

Duffie,  C. 

The  bill  of  exceptions  in  this  case  is  not  authenticated 
by  the  certificate  of  the  clerk,  and  cannot,  therefore,  be 
considered  by  this  court.  We  can  review  the  case  no 
further  than  to  see  that  the  pleadings  support  the  judg- 
ment rendered. 


I 
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Qifford  V.  Fox, 

The  plaintiff  in  error  commenced  the  action  to  recover 
the  possession  of  certain  personal  property  alleged  to  be 
wrongfully  detained  by  the  defendant.  The  answer  was 
a  general  denial,  and  several  special  defenses.  If  the  de- 
fendant had  stood  on  the  special  defenses  alone,  we  have 
no  doubt  that  they  were  insufficient,  but  the  general  denial 
put  the  plaintiff  to  the  proof  of  his  right  of  possession  and 
entitled  the  defendant  to  a  judgment  in  case  he  failed  in 
such  proof.  The  court  and  jury  took  the  view  that  his 
evidence  was  not  sufficient  to  sustain  his  claim,  and  as 
there  is  no  proper  bill  of  exceptions  before  us,  we  cannot 
review  this  finding.  We  recommend  the  affirmance  of  the 
judgment 

Ames  and  Albert,  CC,  concur. 

Affirmed. 


J.  S.  GiFFORD  V.  Fred  P.  Fox,  Administrator  of  the  Es- 
tate OF  David  M.  Snell,  Deceased. 

FuxD  November  20,  1901.    No.  10,480. 
Commissioner's  opinion.    Department  No.  1. 

1.  BUIb  and  Notes:   Parol  Testimony  of  Gonhideration.    While  parol 

testimony  may  not  be  received  to  vary  or  contradict  the  terms 
of  a  promissory  note,  yet  the  considerations  for  which  It  was 
given  may  be  established  by  parol  testimony. 

2.  Bills  and  Notes:    Ck)NSiDERAtiON — Lands  for  Support:    Parol  Bvi- 

DENCE.  Parol  testimony  is  admissible  in  an  action  upon  a  prom- 
issory note  to  show  that  it  was  given  to  secure  the  performance 
of  an  agreement  whereby  the  payee  conveyed  to  the  maker  cer- 
tain lands  in  consideration  that  the  maker  should  support  the 
payee  during  his  lifetime,  and  that  the  maker  had  performed  the 
conditions  of  the  agreement. 

Error  from  the  district  court  for  Harlan  county.  Tried 
below  before  Bkall,  J.     Reversed. 

J,  G.  Thomp807iy  for  plaintiff  in  error, 

B.  L,  Keester,  contra. 
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Day,  O. 

This  action  was  brought  by  Fred  P.  Pox,  administrator 
of  the  estate  of  David  M.  Snell,  deceased,  in  the  district 
court  for  Harlan  county,  against  J.  S.  Giflford,  to  recover 
upon  two  promissory  notes,  each  for  the  sum  of  |300, 
dated  April  1,  1887,  and  due  and  payable  seven  and  eight 
years  after  date  respectively.  The  notes  were  made  pay- 
able to  David  M.  Snell,  and  by  their  terms  were  non- 
negotiable.  The  trial  resulted  in  a  verdict  returned  in 
obedience  to  a  peremptory  direction  of  the  court,  upon 
which  judgment  was  subsequently  rendered,  to  review 
which  tke  defendant  has  brought  the  case  to  this  court  on 
error. 

But  one  question  presented  by  the  record  needs  to  be 
considered  by  this  court  and  that  relates  to  the  ruling  of 
the  trial  court  excluding  evidence  offered  by  the  defend- 
ant tending  to  prove  that  there  was  an  agreement  between 
the  defendant  and  Snell  by  which  the  former  was  to  sup- 
port the  latter  during  his  lifetime  and  that  the  notes  sued 
upon  were  given  by  the  defendant  to  Snell  to  secure  the 
performance  of  the  agreement  on  the  part  of  the  defend- 
ant and  that  he  had  performed  the  conditions.  We  think 
defendant's  answer  fairly  pleaded  that  the  land  was 
turned  over  to  him  in  consideration  of  his  assuming  cer- 
tain indebtedness  against  it  and  the  cancellation  of  certain 
obligations  owing  by  Snell  to  the  defendant  and  the  fur- 
ther agreement  that  the  defendant  should  support  Snell 
during  his  lifetime  and  that  the  notes  in  question  were 
given  as  a  guarantee  that  the  agreement  to  support  Snell 
should  be  carried  out  in  good  faith. 

The  offered  testimony  was  excluded  upon  the  theory 
that  it  was  an  attempt  to  vary  or  contradict  the  terms  of 
the  notes  by  parol  evidence.  While  it  is  the  undoubted 
rule  of  law  that  parol  evidence  may  not  be  received  to  vary 
or  contradict  the  terms  of  a  written  instrument  there  are 
certain  exertions  to  the  general  rule  which  are  equally 
well  settled,  one  of  which  is  that  the  consideraticm  which 
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supports  an  instrument  can  always  be  shown.  Walker  v. 
Hdggerty,  30  Neb.,  120.  While  the  parol  agreement  be- 
tween the  parties  was  not  admissible  to  vary  the  terms  of 
the  contract  entered  into,  it  was  admissible  as  tending  to 
show  the  actual  consideration  which  formed  the  basis  of 
the  contract  for  which  the  notes  -were  given  and  also  to 
show  that  it  had  been  performed. 

We  think  that  the  testimony  offered  was  proper  and 
should  have  been  admitted,  and  hold  that  in  an  action 
upon  a  note,  parol  evidence  is  admissible  to  show  that  it 
was  given  to  secure  the  faithful  performance  of  an  agree- 
ment between  the  maker  and  the  payee  whereby  in  con- 
sideration of  the  transfer  of  certain  lands  by  the  payee  to 
the  maker  the  latter  should  support  him  during  the  re- 
mainder of  his  life  and  that  tJhe  maker  had  fully  performed 
the  contlitions. 

We  therefore  recommend  that  the  judgment  be  reversed 
and  the  cause  remanded  for  further  proceedinga 

Hastings  and  Kirkpatrick,  CO.,  concur. 

Bbvbrsed  and  remanded. 


Frank  E.  Ankeny  v.  Violet  Rawhouser. 

Filed  Novembeb  20,  1901.    No.  10,481. 
Commissioner's  opinion     Department  No.  1. 

1.  Appeal  and  Brror:    Bastardy:    Evidenoe:    Suffioienot.    Evidence 

examined,  and  held  to  sustain  verdict  of  guilty. 

2.  Misconduct  of  Jury:    Dbiitking  Liquor.     Where  a  Jury  was  im- 

paneled and  triad  proceeded  till  six  o'clock  with  an  adjourn- 
ment till  nine  next  morning,  the  drinking  of  two  small  glasses 
of  lager  beer  in  the  evening,  at  a  public  saloon,  and  by  the  same 
Juror  of  a  whiskey  glass  of  whiskey  and  blackberry  brandy, 
mixed,  about  8  o'clock  in  the  morning,  and  the  drinking  at  the 
latter  time  and  place  by  another  juror  of  the  same  quantity  of 
whiskey,  unmixed,  will  not  of  itself  require  the  letting  aside  ol 
a  verdict  reached  on  the  second  day. 
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Ebbob  from  the  district  court  for  Cedar  county.  Tried 
below  before  Evans,  J.    Affirmed. 

J.  O.  RobtMon^  for  plaintiff  in  error. 

The  drinking  of  intoxicating  liquors  by  a  juror  during 
the  progress  of  a  trial  is  per  se  sufficient  cause  for  setting 
aside  the  verdict:  8ta4;e  v.  Bullard,  16  N.  H.,  139;  Leighr 
tan  V.  Sargent  J 11  Foster  [N.  H.],  119;  State  v.  Baldy^  17 
la.,  41 ;  Ryan  v.  Harrow^  27  la.,  494 ;  Hopkins  v.  Kna/ppy 
92  la.,  212;  People  v.  DougUias,  4  Cow.  [N,  Y.],  26;  Brmt 
V.  Fowler,  7  Cow.  [N.  Y.],  562;  Creek  v.  State,  24  Ind., 
151;  Diwis  v.  State,  35  Ind.,  496;  /ones  v.  State,  13  Tex., 
168;  Pelhami  v.  Page,  6  Ark.,  535;  Oregg  v.  McDaniel,  4 
Harr.  [Del.],  367;  Hogshead  v.  State,  6  Humph.  [Tenn.], 
59;  Commomvealth  v.  Rohy,  12  Pick.  [Mass.],  496. 

W.  F.  Bryant  and  John  Bridenhaugh,  contra. 

The  drinking  of  liquor  by  jurymen  does  not  per  se  avoid 
the  verdict :  Everett  v.  Touells,  24  E.  C.  L.,  681 ;  Thompson 
&  Merriam,  Juries,  section  378  and  (7)  1,  (7)  2;  Pope  v. 
State,Z6  Miss.,  121, 127;  State  v.  West,  69  Mo.,  405 ;  State  v. 
Upton,  20  Mo.,  397;  PcUmore  v.  State,  29  Ark.,  248;  People 
V.  Deegan,  88  Cal.,  602;  People  v.  Sansome,  98  Cal.,  235; 
Davis  V.  People,  19  111.,  74;  Parinton  v.  Humphreys,  6 
Me.,  379;  Stone  v.  State,  4  Humph.  [Tenn.],  27,  28;  Bowe 
V.  State,  11  Humph.  [Tenn.],  492;  State  v.  Caulfield,  23 
La.  Ann.,  148,  150;  Richardson  v.  Jones,  1  Nev.,  at  page 
405;  Westmorland  v.  State,  45  Ga.,  282;  Larimer  v.  Kelly, 
13  Kan.,  78;  Perry  v.  Bailey,  12  Kan.,  540,  546,  547; 
Qilmanton  v.  Ham,  38  N.  H.,  108;  Ronum  v.  State^  41  Wis., 
312;  Tripp  v.  County  Commissioners,  2  Allen  [Mass.], 
557 ;  Russell  v.  State,  53  Miss.,  367 ;  Wilson  v.  Abrahams, 
1  Hill  [N.  Y.],  207. 

Hastings,  G. 

This  is  a  bastardy  case  in  which  but  two  grounds  of 
error  are  urged.    The  first  three  assigned  are  not  argued 
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in  the  brief,  and  do  not  seem  well  taken.  The  first  two 
relate  to  admission  of  proof  of  conversation  between  the 
complainant  and  the  defendant  while  she  was  pr^nant, 
and  if  true,  as  related  by  her,  would  furnish  some  evidence 
of  defendant's  responsibility.  Assignment  No.  3  is  not 
good  for  the  reason  that  it  is  simply  the  development  of 
a  conversation,  part  of  which  had  been  attempted  to  be 
shown  by  defendant. 

The  two  main  assignments  of  error  are  that  the  evidence 
is  insufficient  to  support  the  verdict,  and  misconduct  of 
the  jury  by  drinking  intoxicants.  The  first  seems  to  be 
based,  substantially,  on  the  proposition  that  the  evidence 
does  not  show  sexual  intercourse  of  the  parties  at  an  early 
enough  date.  Complainant  swears  to  four  acts  of  inter- 
course, which  she  says  took  place  in  September  and 
October,  and  whose  dates  she  cannot  give;  the  child  be- 
ing bom  on  the  3d  day  of  June,  following.  Evidence  was 
introduced  by  defendant  tending  to  show  that  the  com- 
plainant had  declared  that  the  conception  took  place  on 
a  certain  occasion  while  defendant's  wife  was  visiting  in 
Dakota  county.  This  visit  was  sought  to  be  established 
as  of  date  of  October  16.  The  attending  physician  de- 
clared that  the  child  was  fully  developed  at  birth  and 
apparently  a  nine  months'  child.  The  evidence  seems 
ample  to  sustain  the  verdict,  if  the  statements  of  com- 
plainant are  accepted  as  true,  and  the  jury  may  not  have 
relied  on  dates  fixed  by  defendant.  They  were  not  abso- 
lutely bound  by  the  physician's  opinion.  It  cannot  be 
said  that  the  verdict  is  unsupported  by  the  evidence. 

The  other  question  raised  is  as  to  the  use  of  intoxicating 
liquors  by  jurors.  It  appears  that  the  jury  was  im- 
paneled and  trial  proceeded  on  the  afternoon  of  December 
1.  It  appears  that  after  adjournment  of  court  for  the 
day,  at  some  time  during  the  evening  one  of  the  jurors 
in  a  public  saloon  drank  two  small  glasses  of  lager  beer. 
It  appears  that  on  the  following  morning  about  8  o'clock, 
the  same  juror  took  one  whiskey  glass  of  whiskey  mixed 
with  blackberry  brandy,  as  he  says,  on  the  recommenda- 
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tion  of  a  physician  for  diarrhoea,  and  at  the  same  time 
another  jtiror  at  the  same  place  took  one  drink  of  whiskey. 
Court  convened  that  morning  at  nine  o^clock,  having  ad- 
journed the  previous  evening  at  six.  The  question  pre- 
sented is  simply  whether  from  the  amount  of  liquor  used, 
and  the  time  and  circumstances,  it  can  be  reasonably 
assumed  that  prejudice  is  liable  to  have  resxdted.  The 
industry  of  counsel  has  effectively  marshalled  cases  on 
both  sides,  and  has  brought  forward  the  dictum  of  Judge 
Cobb  in  Vose  v.  Muller^  23  Neb.,  171,  to  the  effect  that 
the  unauthorized  driilking  of  intoxicating  liquors  should 
be  held  per  se  to  vitiate  a  verdict  Precisely  what  was 
meant  by  the  term  "unauthorized''  Judge  Cobb  did  not 
define.  In  the  case  before  us  the  drinking  was  after  the 
adjournment  of  court  and  before  the  commencement  of 
the  next  day's  session,  and  would  seem  to  be  as  much 
"authorized"  as  any  drinking  of  intoxicants  on  the  part 
of  an  individual  ever  is.  Evidently,  Yose  v.  Muller  is  no 
precedent  in  this  case;  in  that  one  the  liquor  was  pro- 
cured by  one  of  the  parties.  The  tendency  of  such  doing 
to  disturb  the  partiality  of  jurors  and  the  necessity  to 
check  sternly  such  practices  has  produced  frequent  deci- 
sions that  it  is  sufficient  to  set  aside  verdicts.  Probably 
the  court  in  that  case  meant  by  "unauthorized"  the  pro- 
curement of  liquors  without  the  court's  authorization  by 
jurors  sitting  as  such,  either  during  court  sessions,  or 
in  deliberation  ui>on  a  case  submitted.  It  would  seem 
useless  to  discuss  the  numerous  cases  old  and  recent  cited 
by  counsel,  only  a  portion  of  which  we  can  claim  to  have 
examined. 

In  Thompson,  Trials,  section  2567,  the  conclusion 
is  expressed  that  a  hard  and  fast  rule  ought  not  to  be 
adopted ;  that  what  is  right  and  proper  for  a  juryman  to 
do  depends  partly  upon  social  surroundings  and  the  senti 
ment  of  the  community  which  he  serves;  that  it  is  mani 
festly  folly  for  a  court  to  lay  down  a  principle  of  total 
abstinence  on  the  part  of  jurors  after  they  are  sworn, 
when  they  are  drawn  from  a  community  which  habitually 
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and  without  self  reproach  employs  such  beverages.  A 
similar  expression  may  be  found  in  Thompson  &  Mer- 
riam,  Juries,  section  378.  The  conclusion  reached  by 
Judge  Thompson,  in  the  section  above  cited,  is:  "The 
mere  fact  that  a  jury,  pending  the  trial,  or  while  deliberat- 
ing on  the  verdict^  drink  intoxicating  liquor,  without 
more,  will  not  be  sufficient  ground  for  a  new  trial."  This 
goes  somewhat  further  than  is  necessary  to  affirm  the  case 
before  us.  It  is  not  in  harmony  with  the  dictum  in  Vose 
V.  Muller^  above  mentioned,  but  seems  amply  supported 
by  the  weight  of  authority.  At  all  events  it  does  not 
seem  either  necessary  or  desirable  to  stretch  judicial 
authority  further  even  than  is  done  in  Iowa,  and  say  that 
any  drinking  of  intoxicants  even  during  an  adjournment 
and  in  quantities  not  at  all  liable  to  produce  intoxication 
will  vitiate  a  verdict 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Day  and  Kibkpatrigk,  CO.,  concur. 

Affirmed. 


August  Wentz  v.  Fred  Meyer. 

Filed  November  20,  1901.    No.  10,509. 

Commissioner's  opinion.     Department  No.  8. 

Appeal  and  Error:  Transcbift:  Attacking  Sttfficiency  of.  Except 
upon  direct  attack  by  motion  assailing  its  sufficiency  or  ac- 
curacy, a  transcript  of  the  record  of  a  district  court  transmitted 
to  this  court  on  error  or  appeal,  imports  absolute  verity,  and 
alleged  errors  and  imperfections  therein  will  not  be  corrected 
upon  the  oral  representation  of  counsel  made  at  the  time  of  the 
submission  of  the  case. 

Error  from  the  district  court  for  Richardson  county. 
Tried  below  before  STULii,  J.    Reversed. 

d.  F.  Reiwis  and  Edward  Falloon,  for  plaintiff  in  error. 

F.  MartiiVj  contra. 
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Ames,  0. 

This  cause  comes  here  on  a  i>etitioii  in  error,  and  was 
sabmitted  on  a  brief  without  oral  argument  by  the  plain- 
tiff in  error  alone.  One  of  the  errors  complained  of  is, 
that  the  court  instructed  the  jury  that  a  certain  matter 
touching  the  controversy  was  agreed  upon  between  the 
parties,  but  that  in  fact  there  is  no  admission  of  such  an 
agreement  in  the  pleading,  and  its  existence  is  one  of  the 
matters  about  which  there  is  a  conflict  in  the  evidence. 
The  record  supports  the  contention  of  the  plaintiflf  in 
error,  but  counsel  for  the  defendant  in  error,  by  permis- 
sion, made  a  statement  at  the  time  the  case  was  submitted 
in  this  court,  to  the  efifect  that  the  paragraph  complained 
of  is  mistakenly  included  among  the  instructions,  and 
that  it  is  in  fact  a  copy  of  a  stipulation  made  by  the 
parties  in  the  district  court,  before  the  case  was  sub- 
mitted to  the  jury.  There  are  indications  in  the  record 
of  considerable  weight,  which  tend  to  support  this  rep- 
resentation, but  we  think  we  are  bound  by  the  explicit 
statement  of  the  transcript  that  the  paragraph  was  given 
by  the  court  of  its  own  motion  as  an  instruction  to  the 
jury.  We  do  not  think  this  court  would  be  justified  in 
not  only  striking  the  paragraph  from  the  list  of  instruc- 
tions, but  in  giving  it  force  as  a  stipulation,  upon  the 
oral  representation  of  counsel  for  one  of  the  parties,  made 
in  the  absence  of  his  adversaries,  at  the  time  of  the  sub- 
mission of  the  case.  A  refusal  so  to  do  is,  of  course,  no 
reflection  ui)on  the  credibility  of  counsel,  but  the  court, 
we  think,  is  without  i)ower  to  adopt  such  a  coursa  The 
imperfection  of  the  record,  if  any,  should  have  been  cor- 
rected by  other  means,  at  an  earlier  day.  In  its  present 
condition  it  imports  absolute  verity,  and  must  receive  the 
treatment  due  to  that  character.  So  treated,  the  error 
complained  of  is  apparent,  and  a  reversal  is  inevitable. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  a  new  trial  awarded. 

DuFFiE  and  Albert^  CO.,  concur. 

I  BBViJBSBP  AND  BBMANDBD. 
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Carlson  &  Hanson  v.  K.  B.  Holm. 

Filed  Novembeb  20»  1901.    No.  10,511. 
Commissioner's  opinion.    Department  No.  1. 

1.  Challenge  to   Juror:     Gbounds.     Overruling  of   challenge   on   the 

ground  that  a  talesman  called  had  served  on  a  former  case  at 
flame  term,  held^  no  error. 

2.  Evidence:    Statements  or  Parties:    Admissibimtt.     Statements  of 

parties  directly  relating  to  the  issues  are  admissible  on  behalf 
of  the  opposing  party  as  independent  testimony. 

3.  Examination  of  Witnesses:    Leading  Questions.     Permitting  cer- 

tain leading  questions,  held,  not  reversiji)le  error  under  the  cir- 
cumstances. 

4.  CrosB-Examination  of  Witnesses:    Immaterial  Point.     Not   error 

to  refuse  to  permit  cross-examination  as  to  transactions  not  ex- 
pressly mentioned  by  witness  in  chief  and  which  were  not 
strictly  material  to  the  case. 

5.  Cross-Ezaniination    of    Witnesses:     Limitation    of:      Repetition. 

Limiting  cross-examination  where  no  further  unanswered  ques- 
tion is  tendered  and  the  testimony  sought  would  be  repetition, 
not  error. 

6.  Appeal  and  Error:    Instructions:     Non-Prejudigial.     Giving  and 

refusing  of  instructions  in  the  case  field  to  show  no  prejudicial 
error. 

Error  *from  the  district  court  for  Saunders  county. 
Tried  below  before  Bates,  J.    Affirmed. 

John  L.  Sundean  and  Good  &  Qood^  for  plaintiffs  in 
error. 

y.  L.  Hawthornej  contra. 

Hastings,  C. 

The  error  most  extensively  discussed  in  the  briefs  of 
attorneys  in  this  case  is  the  overiniling  of  the  challenges 
against  the  jurors,  Krumpus  and  Dietz,  because  they  were 
talesmen  who  had  served  as  such  in  a  former  trial  at  the 
same  term. 

Section  665,  of  the  Code,  that  no  person  shall  be  called 
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as  juror  more  than  once  in  two  years,  and  shall  be  sub- 
ject to  challenge  if  he  has  been  summoned  as  a  juror  at 
any  term  of  court  held  within  two  years  prior  to  said 
challenge,  is  cited  by  plaintiffs  in  error  as  excluding  such 
jurors.  An  energetic  argument  is  made  as  to  the  evils 
of  permitting  talesmen  to  serve  through  the  term,  but 
however  this  may  be,  it  does  not  seem  that  the  practice 
is  forbidden  by  the  statute  in  question.  A  term  of  court 
not  yet  finished  at  the  time  the  juror  is  called,  certainly 
cannot  be  said  to  have  been  held  within  two  years  prior 
to  his  calling.  Evidently  a  portion  of  the  term  was  held 
after  such  calling,  enough  of  it,  at  least,  to  result  in 
the  verdict  and  judgment  sought  to  be  reversed.  As  the 
prohibition  relates  only  to  prior  terms,  it  seem  clear  that 
it  could  not  have  been  intended  to  refer  to  one  then 
present  and  in  progress. 

Error  is  predicated  also  in  assignments  Nos.  4  and  5, 
upon  the  admission  of  testimony  as  to  what  one  of  the 
plaintiffs  had  said  about  getting  a  new  machine  The 
statement  in  question  related  directly  to  the  question  at 
issue,  viz.,  the  quality  of  the  machine  for  which  the  note 
in  suit  was  given,  the  work  that  it  would  do,  and  the 
nature  of  plaintiffs'  obligation  in  reference  to  it  It  was 
competent  evidence  as  an  admission  against  interest  on 
the  part  of  one  of  the  plaintiff  partners. 

The  7th  assignment  of  error  relates  to  the  permitting 
of  leading  questions  to  be  asked  defendant,  Holm,  by  his 
counsel.  The  questions  relate  to  the  work  of  the  machine. 
The  defendant  testifying  in  his  own  behalf  said  in  re- 
si>onse  to  the  question,  as  to  what  seemed  to  be  the  par- 
ticular trouble  with  the  machine,  that  he  could  not  tell; 
he  was  then  asked  and  permitted  to  answer  over  plaintiffs' 
objection,  whether  it  clogged  up,  and  his  reply  was,  "Yes, 
sir.'*  He  was  then  told  to  go  on  and  tell  the  jury  about  its 
clogging,  and  answered,  "clogged  up  and  they  could  not 
operate  the  machine  and  bind  and  elevate  and  so  on, 
stopped  the  whole  thing." 

"Q.  Seemed  to  be  some  trouble  about  elevating?" 
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Objected  to  as  leading  and  suggestive,  and  oveiruled. 

"A.  Seemed  to  be  trouble  all  over/' 

"Q.  Did  it  seem  to  have  any  trouble  in  elevating  the 
com  and  throwing  it  back  into  the  rocker ?'' 

Same  objection  as  above. 

"A.  Yes." 

"Q.  Did  it  seem  to  have  any  trouble  in  binding  the 
com?" 

Same  objection. 

"A.  Yes,  sir." 

This  is,  to  say  the  least,  a  very  suggestive  examination 
of  a  party  to  the  suit.  The  party,  however,  seems  to  have 
had  some  difficulty  in  expressing  himself  in  English,  and 
it  is  not  clear  that  there  was  an  abuse  of  discretion  in 
permitting  it 

The  next  error  is  alleged  to  have  been  in  refusing  per- 
mission to  cross-examine  the  defendant  as  to  his  refusal 
to  permit  the  trial  of  the  machine  in  other  fields.  Of 
course,  cross-examination  as  to  a  conversation,  a  part  of 
which  has  been  given  by  a  party,  must  be  allowed  to  the 
extent  of  the  entire  conversation,  unless  the  matter 
elicited  is  clearly  unconnected  with  the  merits  of  the 
case.  In  this  instance,  however,  the  question  seems  to 
relate  to  independent  transactions  between  the  witness 
and  the  company,  to  which  he  had  not  testified  in  chief, 
and  which  were  quite  distinct  from  the  trial  of  the  ma- 
chine to  which  he  had  testified.  The  occurrences  inquired 
about  seem  to  have  happened  after  the  return  of  the 
machine  and  after  the  rights  of  the  parties  in  this  action 
had  been  fixed.  No  abuse  of  discretion  in  refusing  this 
cross-examination  appears.  The  same  is  true  as  to  the 
8th  assignment  of  error. 

The  9th  assignment  of  error  in  peremptorily  stopping 
the  cross-examination  of  a  witness  does  not  appear  from 
the  record  to  have  been  an  abuse  of  discretion.  The  cross^ 
examination  had  proceeded  at  great  length  and  involved 
many  matters  not  material  to  the  issue,  and  no  question 
was  tendered  as  to  which  the  plaintiff  required  farther 
information. 
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Bnor  is  urged  in  i)ermittmg  the  mtrodnction  ef  proof 
as  to  the  contents  of  a  telegram.  The  original  writing 
appears  to  have  been  destroyed.  The  objection  urged  is 
that  insufficient  foundation  was  laid,  and  seems  not  to 
haye  been  well  taken. 

Assignment  No.  11  has  already  been  disposed  of  in 
connection  with  Nos.  6  and  7.  Assignments  Nos.  12  and 
13,  with  relation  to  the  testimony  of  witness  Burklund, 
are  not  well  taken.  They  are  based  upon  his  statement 
that  he  did  not  personally  know  of  corn  being  cut  by  this 
machine  in  his  field.  It  appears  that  corn  was  cut  in  his 
field  with  this  machine,  and  his  testimony  is  simply  that 
it  was  badly  bound  and  in  irregular  bundles.  The  same 
remarks  apply  to  assignment  No.  14.  Assignments  Nos. 
15, 16, 17  and  18,  like  assignment  No.  3,  are  not  urged  in 
the  brief,  and  will  be  deemed  waived. 

The  remaining  assignments  relate  to  the  giving  and  re- 
fusing of  instructions.  The  complaint  as  to  instruction  No. 
1,  given  at  the  request  of  defendant,  that  it  was  upon  mat- 
ter not  put  in  issue  by  the  pleadings,  cannot  be  sustained 
in  view  of  the  allegations  in  the  answer  and  the  proof 
introduced  under  it  without  objections  on  that  ground. 
The  allegations  of  the  answer  are  in  effect  that  in  deliver- 
ing this  written  guarantee,  as  to  the  work  of  this  corn 
cutting  machine,  of  the  McCormick  company,  plaintiffs 
also  made  it  their  own  by  a  verbal  agreement.  The  in- 
struction, therefore,  is  to  be  regarded  simply  as  one  de- 
fijung  what  would  amount  to  sufficient  evidence  of  such 
an  agreement  on  the  part  of  plaintiffs,  and  was,  we  think, 
applicable  to  both  the  pleadings  and  the  evidence.  It 
merely  told  the  jury  that  one  party  to  an  agreement  is 
bound  by  the  meaning  which  he  intends  the  other  to  get 
from  it,  if  the  other  gets  that  meaning,  even  though  he  him- 
self intends  at  the  time  to  claim  a  different  one. 

With  regard  to  instructions  requested  by  plaintiff  and 
refused,  No.  1  seems  to  be  amply  covered  in  the  3d  re- 
quested by  plaintiffs  and  given  by  the  court.  No.  2,  re- 
fused, seems  to  have  been  amply  covered  by  Nos.  5  and  6 
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requested  by  plaintiff  and  given  by  the  court.  The  3d  in- 
struction, if  it  is  correctly  given  in  the  transcript,  was 
properly  refused  in  plaintiffs'  own  interest.  With  regard 
to  No.  4,  refused,  to  the  effect  that  there  was  no  liability 
on  plaintiffs^  if  the  failure  of  the  machine  to  operate  was 
the  result  of  defendant's  fault,  we  are  not  pointed  out  any 
evidence  in  the  record  on  which  such  an  instruction  could 
be  based,  and  with  regard  to  No.  5,  its  giving  would  have 
been  a  mere  repetition  of  the  general  instructions  which 
had  been  given  by  the  court  at  least  twice. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Day  and  Eibkpatbigk^  CO.,  concur. 

Affirmed. 


Thomas  Coffibld,  appellee,  v.  Alexander  H.  Parmenter 

ET  AL.,  appellants. 

.   Filed  November  20,  1901.    No.  10,512. 

Ck>mini88ioner'8  opinion.    Department  No.  1. 

1.  Creditors^  Suit:  Afteb  Execution  Retubned.  The  return  of  a 
sheriff  upon  an  execution  nulla  bona,  which  has  not  heen  suc- 
cessfully impeached  in  a  direct  proceeding,  is  a  sufficient  basis 
for  the  maintenance  of  a  creditor's  bill,  and  the  defendant  can 
not  in  such  suit  question  the  truth  of  the  return  for  the  purpose 
of  showing  that  the  plaintiff  has  not  exhausted  his  legal  reme- 
dies. 

2.  Vendor  and  Purchaser:  Fbattd:  Knowijcdoe  bt  GBiLinxE.  £3yi- 
dence  examined,  and  held  to  sustain  finding  of  trial  court  that 
the  grantee  was  charged  with  knowledge  of  the  fraudulent  pur- 
pose of  his  grantor  in  making  the  deed. 

Appeal  from  the  district  court  for  Saunders  county. 

Tried  below  before  Sedgwick,  J.    Afflrmed. 

. 

Broum  d  Sumpter,  for  appellant,  A.  H.  Parmenter. 
H.  Oilkeson  and  Lamb  d  Adams,  tor  appellee. 
Good  &  Good,  for  B.  P.  and  Cora  Parmenter. 
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This  is  a  suit,  in  the  nature  of  a  creditors'  bill  brought 
in  the  district  court  for  Saunders  county  on  May  6,  1897, 
by  Thomas  Coffield  against  Alexander  H.  Parmenter  and 
his  wife,  Benjamin  P.  Parmenter  and  his  wife,  and  the 
Union  Central  Life  Insurance  Company,  to  set  aside  a  con- 
veyance of  certain  land  in  Saunders  county  made  by 
Alexander  H.  Parmenter  and  his  wife  on  October  27, 
1895,  to  Benjamin  P.  Parmenter,  their  son.  The  petition 
alleges  that  the  conveyance  was  made  wholly  without  con- 
sideration, and  for  the  purpose  of  placing  the  property 
bqrond  the  reach  of  the  creditors  of  the  grantor,  A.  H. 
Parmenter;  and  that  B.  P.  Parmenter,  the  grantee,  had 
full  knowledge  of  the  fraud  at  the  time  he  accepted  the 
conveyance  B.  F.  Parmenter  and  his  wife  answered, 
pleading  that  they  purchased  the  land  in  good  faith  for 
value  and  without  any  notice  of  the  insolvency  of  A.  H. 
Parmenter,  and  without  any  knowledge  of  or  participation 
in  the  fraud;  and  in  addition,  pleaded  that  A.  H.  Par- 
menter owned  real  estate*in  Bethany  and  also  in  Cheyenne 
county,  Nebraska,  and  that  he  owned  a  large  amount  of 
stock  in  the  Bethany  Manufacturing  Company,  a  corpora- 
tion, and  that  from  this  property  Thomas  CoflSeld  could 
make  the  amount  due  on  his  judgment  if  he  so  desired.  To 
these  answers  a  reply  was  filed  by  Coffleld,  pleading  that 
the  property  in  Bethany  owned  by  A.  H.  Parmenter 
was  his  homestead  and  exempt  from  execution,  and 
that  the  Bethany  Manufacturing  Company  was  bankrupt 
and  insolvent,  and  its  stock  worthless,  and  denied  that 
A.  H.  Parmenter  owned  lands  in  Cheyenne  county  of  any 
value.  Trial  was  had,  which  on  June  15,  1898,  resulted  in 
a  finding  and  judgment  in  favor  of  Coffield,  appellee,  can- 
celling and  setting  aside  the  deed  by  A.  H.  Parmenter  and 
wife  to  B.  P.  Parmenter,  and  decreed  the  property  subject 
to  execution  for  the  satisfaction  of  Coffleld's  judgment. 
Prom  this  judgment  all  the  Parmenters  appeal  to  this 
court 
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The  facts  disclosed  by  the  evidence,  briefly  stated,  are  as 
follows :  Some  time  prior  to  1894,  A.  H.  Parmenter  was 
the  owner  of  the  title  to  the  land  in  controversy  in 
Sannders  county,  which  was  free  of  incumbrances.  He 
removed  to  the  village  of  Bethany,  Lancaster  county,  for 
the  purpose  of  educating  his  children  and  rented  the  farm 
in  question.  After  he  removed  to  Bethany  he  became  the 
president  of  the  State  Bank  of  Bethany.  The  bank 
became  somewhat  involved,  and  in  the  latter  part  of  1894, 
he,  together  with  Louis  M.  Thomas,  J.  B.  Briscoe,  N.  W. 
Henderson,  C.  P.  Lomax,  and  others,  officers  and  stock- 
holders of  the  bank,  executed  to  Thomas  Coffield  a  note, 
on  which,  on  February  28,  1896,  judgment  was  rendered 
in  the  Lancaster  county  district  court  for  |1,076.65.  An 
execution  was  issued  on  this  judgment,  and  on  May  24, 
1896,  it  was  returned  unsatisfied,  and  on  September  3, 
1896,  a  transcript  of  the  judgment  was  filed  in  the  district 
court  of  Saunders  county,  and  on  November  2,  of  that 
year,  an  execution  was  issued  thereon,  which  was  likewise 
returned  by  the  sheriff  unsatisfied  for  want  of  property 
upon  which  to  levy.  About  a  year  before  this,  and  on 
October  27, 1895,  Alexander  Parmenter  and  wife  conveyed 
the  land  in  question  to  B.  F.  Parmenter,  who  paid  on  the 
purchase  price  |75  in  money,  and  he  and  his  wife  executed 
notes  for  the  remainder  of  the  purchase  price,  the  notes 
drawing  interest  at  the  rate  of  six  per  cent,  per  annum, 
the  first  note  being  in  the  sum  of  |925  and  the  remainder 
for  one  thousand  dollars  each.  In  the  meantime,  and  just 
about  a  week  before  this  deed  was  made,  the  State  Bank 
of  Bethany  failed,  and  it  appears  that  A.  H.  Parmenter, 
in  trying  to  keep  the  bank  running,  had  become  very  badly 
involved. 

The  only  question  requiring  consideration  in  this  case 
is  one  of  fact.  It  is  claimed  by  appellants  that  there  is  no 
evidence  in  the  record  tending  to  show  that  B.  F.  Par- 
menter, at  the  time  he  took  the  conveyance  of  the  land  in 
question,  had  knowledge  of  his  father's  insolvency,  or 
tending  to   show  that  he  participated   in    his   father's 
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frandulent  purpose  to  put  the  land  beyond  the  reach  of 
his  creditors.  B.  F.  Parmenter  testified  that  he  had  no 
knowledge  of  his  father's  insolvency,  and  that  he  did  not 
know  that  the  State  Bank  of  Bethany  had  failed.  A.  H. 
Parmenter  was  not  called  as  a  witness.  It  appears  that 
B.  F.  Parmenter  had  rented  the  place  of  his  father,  and 
had  been  liying  on  it  nearly  a  year  at  the  time  of  his 
alleged  purchase.  The  testimony  shows  that  he  owned 
but  a  small  amount  of  personal  property,  and  that  his  wife 
was  not  possessed  of  any  means;  that  the  only  sum  he 
paid  down  for  the  land  was  the  sum  of  {75 ;  that  the  notes 
he  gave  were  secured  only  by  the  signature  of  his  wife. 
Not  even  a  mortgage  upon  the  land  was  given  as  security. 
Up  to  the  time  of  the  commencement  of  this  suit  it  seems 
that  B.  F.  Parmenter  had  paid  {2,500  on  the  purchase 
price  of  the  farm.  But  this  money  it  appears  be  obtained 
by  executing  a  mortgage  on  the  place  to  the  Union  Central 
Life  Insurance  Company. 

The  burden  of  proof  in  this  case,  according  to  a  well 
established  rule,  was  upon  appellants.  From  a  careful 
reading  of  the  testimony,  it  very  clearly  appears  that  B.  F. 
Parmenter  must  have  known  of  the  insolvency  of  his  father 
at  the  time  he  took  title  to  the  premises,  and  from  all  the 
circumstances  in  the  case,  as  disclosed  by  the  evidence, 
we  think  the  finding  of  the  trial  court'that  B.  F.  Parmenter 
was  influenced  and  controlled  by  his  father  in  the  trans- 
action, and  that  the  land  was  conveyed  to  him  without 
consideration,  and  without  financial  ability  on  his  part 
to  pay  for  the  same,  is  sustained  by  the  evidence;  and 
he  must  be  held  to  have  had  notice  that  his  father's  pur- 
pose was  to  place  the  land  beyond  the  reach  of  his  cred- 
itors. The  trial  court  heard  the  evidence  and  so  found, 
and  we  are  unable  to  say  that  the  finding  is  not  supported 
by  sufficient  competent  evidence. 

It  is  contended  by  appellants  that  the  testimony  does  not 
show  that  an  execution  had  been  issued  ui)on  the  judg-  § 

ment  and  returned  unsatisfied  for  want  of  property,  and 
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that  A.  H.  Pannenter  did  in  fact  have  property  sub- 
ject to  execution.  The  evidence  discloses  that  an  execution 
was  issued  and  returned  unsatisfied  in  Lancaster  counly, 
and  that  after  the  transcript  was  filed  in  Saunders  county 
an  execution  was  issued  thereon  and  likewise  returned 
unsatisfied.  It  also  appears  that  the  property  owned  by 
A.  H.  Parmenter  in  Bethany  was  a  homestead,  and  there- 
fore exempt  as  such,  and  that  the  Bethany  Manufacturing 
Company  was  insolvent,  and  its  stock  worthless.  The 
evidence  does  not  disclose  whether  or  not  A.  H.  Parmenter 
owned  land  of  any  value  in  Cheyenne  county;  but  how- 
ever that  may  be,  the  rule  is  settled  that  the  return  of  the 
sheriff  on  an  execution  nulla  bona  is  conclusive  of  the 
question  that  the  creditor  has  exhausted  his  legal  remedies 
and  is  entitled  to  maintain  his  bill.  "The  general  rule  is, 
that  a  court  of  equity  will  not  interpose  until  the  creditor 
has  exhausted  his  remedy  at  law;  and  a  judgment  re- 
covered and  an  execution  issued  thereon  and  returned 
unsatisfied  are  ordinarily  required,  and  are  considered 
the  best  evidence  that  the  remedy  at  law  does  not  exist." 
Weaver  v.  Cressman,  21  Neb.,  at  page  678. 

In  Ba^xter  v.  Moses ^  52  Am.  Rep.  [Me.],  at  page  785  the 
rule  is  announced  as  follows:  "His  (the  debtor's)  in- 
ability or  unwillingness  to  pay  should  be  established  by 
some  certain  rule.  What  more  reasonable  one  could  be 
devised  than  that  there  shall  be  a  judgment,  an  execution 
and  a  return  of  nulla  bona?  And  to  remove  all  uncer- 
tainty, the  official  return  is  conclusive  evidence  that  the 
creditor  has  exhausted  all  legal  remedy  without  succeed- 
ing in  collecting  his  debt.  It  is  a  beneficent  rule  for  both 
parties,"  citing  many  cases.  See  Bates  &  GompoAiy  v.  Gohh, 
13  Am.  St.  Rep.  [S.  Car.],  742,  to  the  same  effect. 

The  authorities  cited  by  appellants  no  doubt  correctly 
state  the  law,  but  under  the  facts  in  this  case,  as  found 
by  the  trial  court,  they  do  not  control  and  have  no  appli- 
cation. It  follows  from  what  has  been  said  that  the  find- 
ings  and  judgment  of  the  trial  court  are  right,  and  it  is 
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therefore  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Hastings  and  Day^  CO.,  concur. 

Affirmed. 


LiND  Nelson,  Sheriff  of  Gage  County^  v.  The  City  of 

Beatrice,  Nebraska. 

Filed  November  20,  1901.    No.  10,529. 
Commissioner's  opinion.    Department  No.  2. 

1.  Judicial  Sales:   Reversal  of  Judgment:   Restitution,  Who  Mat  De- 

mand. Where  a  Judgment  creditor  purchases  property  at  an 
execution  sale  on  a  judgment  which  is  subsequently  reversed,  it 
is  his  duty  to  make  restitution  of  the  property,  so  purchased,  to 
the  Judgment  debtor  after  the  reversal  of  the  Judgment;  but  the 
right  to  demand  restitution  Is  confined  to  the  Judgment  debtor  or 
his  privies  and  can  not  be  Invoked  by  an  attaching  creditor  of 
such  Judgment  debtor. 

2.  Attachment    Against    Besident    of    State    But    Not    of    Oounty: 

Validity  of  Lien.  Where  an  attachment  proceeding  is  instituted 
against  a  defendant,  who  is  a  resident  of  this  state,  in  a  county 
In  which  such  defendant  does  not  reside  and  cannot  be  found, 
and  makes  no  appearance,  a  levy  on  a  Judgment  rendered  on  such 
proceeding  is  not  a  valid  lien  on  the  property  of  the  defendant 
in  the  county  In  which  such  Judgment  was  rendered. 

3.  Beplevin:  Against  Trespasser:    Qu^re.    Whether  one  in  peaoeful 

possession  of  personal  property,  apd  with  no  stronger  title,  may 
not  maintain  replevin  against  a  trespasser  who  disturbs  his 
possession,  quare. 

Error  from  the  district  court  for  Gage  county.  Tried 
below  before  Lbtton,  J.    Affirmed. 

E.  0.  Eretsinger,  for  plaintiflf  in  error. 

W.  C.  Dorsey  and  F.  N.  Prout,  contra. 

Oldham^  0. 

This  is  an  action  in  replevin  instituted  by  the  city  of 
Beatrice  against  Lind  Nelson,  as  sheriff  of  Gage  county, 
Nebraska,  to  recover  certain  personal  property  in  the 
petition  described.     The  jury  was  waived  by  the  agree- 
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ment  of  the  x>&rties  and  the  cause  was  submitted  to  the 
court  upon  an  agreed  statement  of  facts.  The  material 
facts  agreed  upon  were :  That  the  property  in  dispute  had 
been  levied  upon  and  sold  under  an  execution  on  a  judg- 
ment which  the  city  of  Beatrice  had  procured  against  the 
firm,  of  Godfrey  &  Meals  in  the  district  court  for  Gage 
county,  Nebraska ;  that  the  city  of  Beatrice  had  purchased 
the  property  at  this  execution  sale;  that  the  judgment 
under  which  this  execution  sale  was  had  was  subsequently 
reversed  by  the  supreme  court  of  the  state  of  Nebraska; 
that  after  the  reversal  of  this  judgment,  the  Smeadly 
Steam  and  Pump  Manufacturing  Company  commenced  a 
suit  in  attachment  against  the  firm  of  Godfrey  &  Meals 
in  the  district  court  for  Gage  county,  Nebraska;  that  at  the 
time  this  suit  was  begun  neither  of  the  defendants  was 
a  resident  of  Gage  county,  Nebraska,  but  each  was  a  resi- 
dent of  the  state  of  Nebraska,  one  of  the  members  of  the 
firm  residing  in  Holt  county  and  one  in  Douglas  county, 
Nebraska;  that  each  of  these  defendants  was  served  in 
the  attachment  proceeding  in  the  county  in  which  he  re- 
sided, but  neither  of  them  appeared  for  any  purpose  in 
this  action.  It  further  appears,  from  the  agreed  statement 
of  facts,  that  this  attachment  suit  was  prosecuted  to  judg- 
ment in  Gage  county,  Nebraska,  and  that  the  city  attorney 
of  the  city  of  Beatrice  ^led  a  motion,  supported  by  his 
affidavit,  in  said  suit  after  judgment  asking  that  the 
attached  property  be  released  and  alleging  that  it  belonged 
to  the  city  of  Beatrice.  It  also  appears  that  this  motion 
was  denied  and  that  no  appellate  proceeding  was  taken 
to  review  the  order  of  the  court  denying  this  motion.  It 
also  appears  that  the  defendant  sheriff  levied  on  the  proi>- 
erty  in  dispute  as  the  property  of  Godfrey  &  Meals  under 
this  attachment  proceeding.  On  this  agreed  statement  the 
court  below  found  the  issues  in  favor  of  the  plaintiff  and 
the  defendant  brings  error  to  this  court. 

The  chief  contention  of  defendant's  counsel  is  that  the 
plaintiff,  under  the  agreed  statement  of  facts,  fails  to  show 
any  title  in  itself  to  the  chattels  in  dispute  and  that  under 
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the  doctrine  approved  by  this  court  that  "the  plaintiflF  in 
replevin  must  rely  on  the  strength  of  its  own  title  and  not 
on  the  weakness  of  the  title  of  its  adversary,"  he,  the  de- 
fendant, was  entitled  to  judgment  in  the  court  below. 
His  theory  is  that  plaintiff  having  purchased  the  chattels 
at  an  execution  sale  on  a  judgment  in  which  it  was  the 
judgment  creditor,  and  Godfrey  &  Meals  the  judgment 
debtor,  that  immediately  on  the  reversal  of  this  judgment 
by  the  supreme  court  the  title  to  the  chattels,  so  purchased, 
revested  in  the  judgment  debtor,  Godfrey  &  Meals,  and 
that  plaintiff  was  entirely  divested  of  all  property  interest 
in  and  right  of  possession  to  the  chattels  in  dispute,  be- 
cause  of  the  reversal  of  said  judgment. 

We  do  not  doubt  the  proposition  that  when  a  judgment 
creditor,  or  one  for  him,  purchases  property  at  an  execu- 
tion sale  on  his  judgment  and  his  judgment  is  subsequently 
reversed  and  set  aside  by  a  superior  court,  it  is  then  in- 
cumbent on  him  to  make  restitution  of  the  property,  so 
purchased,  to  the  judgment  debtor,  or  to  account  to  such 
judgment  debtor  for  the  value  of  the  property,  so  pur- 
chased, but,  we  think,  the  right  to  demand  this  restitution 
is  confined  to  the  judgment  debtor  and  his  privies  and 
that  it  cannot  be  invoked  by  the  attaching  creditors  of 
such  judgment  debtor.  While  this  question  has  never  been 
definitely  settled  in  an  adjudged  case  by  this  court,  yet, 
we  think,  this  rule  is  well  founded  in  principle  and  fully 
sustained  by  the  authority  of  other  courts. 

In  the  case  of  McAusland  v.  Pundt,  1  Neb.,  211, 
Croxjnsb,  J.,  speaking  for  himself  alone,  expressed  the 
opinion  that  the  judgment  creditor  who  purchases  at  an 
execution  sale  should  take  title  to  the  property,  so  pur- 
chased, as  a  stranger  would,  entirely  unaffected  by  a  subse- 
quent reversal  of  the  judgment,  but,  we  think,  that  tliis  is 
extending  the  rule  too  far  and  is  in  conflict  with  the  great 
wdght  of  authorities  on  this  subject.  McBain  v.  McBain, 
15  Ohio  St.,  337;  Gott  v.  Powell,  41  Mo.,  at  page  420; 
Sheldon  v.  Prueaaner,  35  Pac.  Rep.  [Kan.],  204;  Stroud 

V.  Cwey,  25  Tex.,  740. 
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The  case  of  Gould  v.  Sternberg,  128  111.,  510,  21  N.  E. 
Bep.,  628,  is  well  considered  and,  we  think,  its  reasoning 
governs  the  point  at  issue  in  this  case.  It  says :  "It  is  well 
settled  in  this  state  that  when  property  of  a  defendant  has 
been  sold  on  a  judgment  afterward  reversed,  to  a  party 
to  such  judgment,  the  defendant  can  recover  it  back.  If 
the  purchaser  be  a  third  party,  he  can  recover  from  the 
plaintiff  the  value  thereof,  but  the  title  to  the  property, 
in  that  case,  is  unaffected  by  the  reversal.  No  one  but  the 
defendant  or  his  assignees  can  take  any  advantage  of 
such  reversal,  and  there  can  be  no  question  but  that  he  may 
waive  that  right,  or,  if  he  has  lost  nothing  by  the  judgment, 
he  can,  of  course,  gain  nothing  by  its  reversal.  A  sale  or 
execution,  based  on  a  judgment  afterwards  reversed,  is  not, 
therefore,  we  conclude,  absolutely  void,  but  voidable  only, 
.  at  the  election  of  the  owner  of  the  property  sold.'' 

It  is  not  seriously  contended  by  counsel  for  the  defendant 
that  the  attachment  proceedings,  set  out  in  the  stipulation, 
gave  the  defendant  sheriff  any  valid  lien  on  the  chattels  in 
dispute;  in  fact,  in  view  of  the  decision  of  this  court  in 
the  case  of  Hoagland  v.  Wilcox,  42  Neb.,  138,  it  would 
be  useless  to  base  any  claim  of  a  lien  on  a  judgment  ren- 
dered on  this  attachment  proceeding,  for  it  clearly  appears 
from  the  record  that  each  of  the  defendants  were  residents 
of  the  state  of  Nebraska  at  the  time  that  this  proceeding 
was  instituted.-  It  also  appears  that  neither  of  the  de- 
fendants resided  in  nor  could  be  found  in  Gage  county 
at  the  time  suit  was  instituted;  and  it  also  appears  that 
neither  of  the  defendants  appeared  in  the  attachment 
proceeding.  Under  this  condition  of  the  record  the  judg- 
ment in  the  attachment  proceeding  was  clearly  void  and 
constituted  no  lien  on  the  property  of  Godfrey  &  Meals 
situat(Hl  in  Guge  county.  It  follows  then  that  when  the 
defendant  sheriff  took  the  property  in  dispute  uader  a 
pretended  levy  on  this  void  judgment  he  took  it  as  naked 
trespasser. 

Defendant,  however,  seems  to  contend  that  the  action 
of  the  district  court  of  Gage  county  in  overruling  the 
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motion  filed  after  judgment  in  the  attachment  proceed- 
ing by  the  city  attorney  of  Beatrice,  as  set  out  in  the  stipu- 
lation, was  an  adjudication  of  the  city's  title  to  the  chattels 
in  dispute  and  that  the  city  is  now  bound  by  such  adjudi- 
cation, because  it  failed  to  prosecute  error  therefrom ;  but 
SB  we  have  already  seen  the  judgment  in  the  attachment 
proceeding  was  a  mere  nullity  and  hence  no  one  is  bound 
by  it.  Again,  the  city  was  not  a  party  to  this  suit,  and 
never  asked  any  leave  to  file  an  intervening  petition  to 
assert  its  rights  before  judgment  and  the  action  of  the 
trial  court  in  refusing  to  hear  it  on  motion  to  discharge 
the  attached  proi)erty  after  judgment  could  in  no  event 
amount  to  an  adjudication  of  its  title  to  the  attached 
property. 

In  the  case  at  bar  it  clearly  appears  from  the  stipulation 
on  which  this  case  was  tried  that  each  of  the  litigants 
claimed  title  to  the  chattels  from  the  same  common  source, 
that  is,  from  Godfrey  &  Meals.  The  city  claims  under  its 
purchase  at  execution  sale  on  a  judgment  subsequently 
reversed;  its  i)ossession  when  taken  was  a  rightful  pos- 
session and  its  title  waa  good  and  valid  against  all  the 
world  until  the  reversal  of  the  judgment  under  which  it 
held,  and  then,  if  our  reasoning  in  this  opinion  is  right, 
it  was  still  good  against  everyone  except  Godfrey  &  Meals 
and  their  privies;  and  there  is  no  claim  made  that 
Godfrey  &  Meals  have  ever  aaked  for  a  restitution  of  this 
proi)erty  from  the  city.  On  the  contrary,  the  claim  of  the 
defendant  is  that  of  a  trespasser  in  possession ;  and  if  the 
case  rested  solely  on  the  question  of  the  right  of  one  in 
I)eacef  ul  possession  of  personal  property  and  with  no  other 
title  we  woulji  hesitate  to  say  that  even  this  kind  of  a 
title  would  not  prevail  in  a  suit  in  replevin  against  a  tres- 
])asser  who  had  disturbed  his  possession.  Such  a  doctrine 
as  this  haB  been  asserted  by  high  authorities  in  actions  for 
the  recovery  of  real  property  where  the  same  maxim  ap- 
plies that  defendant  relies  on  in  this  case.  Christy  v. 
Scott,  14  How.  [U.  S.],  292;  Hubbard  v.  Utile,  9  Gush. 
[Maas.],  475;  Swift  v.  Agnes,  33  Wis.,  228;  Pettingell  v. 
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BoyntoUy  139  Mass.^  244.  If  this  rule  applies  in  actions  for 
the  possession  of  real  estate  why  not  in  actions  for  the 
possession  of  chattels? 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Sbdgwigk  and  Pound,  CO.,  concur. 

Affirmed. 


Hargadinb  McKbttrick  Dry  Goods  Company  et  al.,  ap- 
pellees, V.  Harry  R.  Krug  bt  al.,  appellants. 

Filed  November  20,  1901.    No.  10,530. 

Commissioner's  opinion.     Department  No.  3. 

Principal  and  Agent:  Effect  on  Psinoifal  of  Notice  to  and  Knowl- 
edge BT  Agent.  Notice  to  or  knowledge  by  an  agent  is  imputed 
to  his  principal  in  those  cases  only  in  which  it  is  his  duty  to  act 
upon  it,  or  to  communicate  it  to  his  employer,  in  the  proper 
discharge  of  his  trust  as  such  agent,  and  it  possesses  that  char- 
acter in  those  cases  only  in  which  it  has  a  direct  relation  to  the 
act  or  business  which  the  agent  is  employed  to  do. 

Appeal  from  the  district  court  for  Box  Butte  county. 
Tried  below  before  Westover,  J.     Reversed  and  dismissed. 

Chas.  E.  MagooUy  for  appellants. 

A.  O.  RickettSy  H,  H.  Wilson  and  Oeo,  E.  Hibner,  contra. 

Ambs^  0. 

During  the  time  of  the  happening  of  the  transactions 
hereinafter  related,  Harry  R.  Krug  lived  at  Lincoln, 
Nebraska,  and  his  brother  Frederick  V.  Krug  lived  at  New 
York  City,  N.  Y.  Harry  owned  a  tract  of  land,  situate  in 
Box  Butte  county  in  this  state,  of  which  he  negotiated  a 
sale  to  Frederick,  for  the  price  of  f 2,500.  On  the  24th  or 
25th  day  of  March,  1895,  he  applied  to  Mr.  Charles  E. 
Magoon,  an  attorney  at  law  in  Lincoln,  and  consulted  him 
concerning  effecting  a  conveyance  of  the  land  to  the  pur- 
chaser, saying  that  the  latter  ^^desired  to  know  that  the 
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deed  was  properly  executed  according  to  the  requirements 
for  conveying  real  estate  in  Nebraska,"  and  that  he,  Harry, 
had  mentioned  Magoon's  name  to  his  brother,  who  desired 
the  latter  "to  make  out  the  deed,  see  that  everything 
therein  was  right,  put  it  on  record  for  him  and  (after  re- 
cording) send  it  to  him  at  New  York  City."  Magoon 
learned  from  Harry  the  correct  description  of  the  land, 
and  wrote  the  deed,  and  after  its  execution  sent  it  to  Box 
Butte  county  to  be  recorded,  where  it  was  received  and 
filed  on  March  27th.  Shortly  afterwards  the  deed  having 
been  recorded,  was  returned  by  the  county  clerk  through 
the  mails  to  Magoon,  who  immediately  sent  it  in  like  man- 
ner to  Frederick  Krug  in  New  York.  Upon  receipt  of  the 
instrument,  Frederick  remitted  the  purchase  price  to 
Harry  by  means  of  a  draft,  payable  to  the  order  of  the  lat- 
ter. The  purpose  of  Harry  in  this  transaction,  which  he 
afterwards  accomplished,  was  to  defraud  his  creditors  out 
of  the  land  or  of  the  proceeds  of  its  sale.  Knowledge  of  this 
purpose  came  to  Magoon,  after  the  deed  had  been  sent  to 
Box  Butte  county  for  record  and  apparently  before  its  re- 
turn therefrom,  but  certainly  before  it  was  sent  to  New 
York.  The  purchaser  was,  and  remained,  ignorant  of 
Harry's  financial  condition,  and  of  his  fraudulent  intent, 
until  long  after  he  had  received  and  accepted  the  deed  and 
paid  the  purchase  price. 

This  is  an  action  in  the  nature  of  a  creditors'  bill  by 
certain  creditors  of  Harry,  to  set  aside  the  conveyance  of 
the  land  to  his  brother  and  subject  it  to  the  payment  of 
their  judgments.  The  suit  was  tried  to  a  referee,  who 
found  the  facts  substantially  as  above  stated  except  that 
he  found  that  Magoon  was  the  agent  of  the  purchaser, 
Frederick  V.  Krug,  in  the  transaction,  without  a  descrip- 
tion of  the  nature  or  purpose  of  the  agency,  or  the  scoi)e 
of  the  agent's  employ  ent  or  the  extent  of  his  authority. 
As  a  conclusion  of  law  the  referee  found  "that  knowledge 
on  the  i>art  of  said  Magoon,  of  facts  sufficient  to  put  him 
on  inquiry  touching  the  intent  of  said  Harry  R.  Krug, 
amounted;  under  the  circumstances^  to  notice  of  such 
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intent,  and  that  his  principal,  the  defendant  Frederick  V. 
Krug,  is  chargeable  therewith";  and  he  therefore  recom- 
mended that  the  prayer  of  the  petition  of  the  plaintiff  be 
granted,  the  conveyance  set  aside  as  to  them,  and  the  land 
subjected  to  the  payment  of  their  claims.  The  report  was 
confirmed  by  the  court  and  a  judgment  entered  accord- 
ingly, from  which  the  defendants  appeal. 

If  the  referee's  findings  of  fact  are  supplemented  by 
the  undisputed  evidence  respecting  the  scoi)e  and  nature 
of  Magoon's  employment,  the  above  mentioned  conclusion 
of  law  is  erroneous.  It  is  a  harsh  and  severe  rule  which 
imputes  to  a  principal  the  knowledge  possessed  by  his 
agent,  and  oftentimes,  as  in  the  case  at  bar,  punishes  an 
innocent  party  for  the  participation  in  a  transaction  of 
which  he  was  concededly  ignorant.  It  was  adopted,  not 
as  adapted  to  secure  the  ends  of  justice  in  all  cases,  but 
as  a  concession  to  the  weakness  of  the  powers  of  discern- 
ment of  human  tribunals.  The  principle  is  too  firmly 
established  to  be  shaken,  and  its  wisdom  is  not  doubted, 
but  as  it  is  not  infrequently  the  cause  of  rank  injustice, 
its  operation  should  be  rigidly  confined  to  those  cases 
to  which  it  is  strictly  applicable.  The  reason  of  the  rule, 
and  some  of  its  principle  limitations,  are  well  stated  by 
Mr.  Justice  Bradley  in  the  case  of  The  Distilled  Spirits^ 
11  Wall.  [U.  S.],  356,  as  follows: 

"The  general  rule  that  a  principal  is  bound  by  the  knowl- 
(Hige  of  his  agent  is  based  on  the  principle  of  law,  that 
it  is  the  agent's  duty  to  communicate  to  his  principle  the 
knowledge  which  he  has  respecting  the  subject-matter  of 
negotiation,  and  the  presumption  that  he  will  perform 
that  duty.  When  it  is  not  the  agent's  duty  to  communicate 
such  knowledge,  when  it  would  be  unlawful  for  him  to 
do  so,  as,  for  example,  when  it  has  been  acquired  con- 
fidentially as  attorney  for  the  former  client  in  a  prior 
transaction,  the  reason  of  the  rule  ceases,  and  in  such  a 
case  an  agent  would  not  be  expected  to  do  that  which 
would  involve  the  betrayal  of  professional  confidence,  and 
his  principal  ought  not  to  be  bound  by  his  agent's  secret 
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and  confidential  information.  This  often  happens  in  the 
case  of  large  cities  in  England,  where  men  of  great  pro- 
fessional eminence  were  frequently  consulted.  They  thus 
become  possessed,  in  a  confidential  manner,  of  secret  trusts 
and  other  defects  of  title,  which  they  could  not  honorably, 
if  they  could  legally,  communicate  to  subsequent  clients." 

Consistently  with  this  view  the  knowledge  of  an  agent, 
in  order  to  be  binding  upon  his  principal,  must  be  not  only 
such  as  he  possessed  during  the  time  of  his  employment, 
but  such  as  related  to  his  duties  in  such  a  way  as  that 
if  it  was  known  to  the  principal,  it  would  affect  the  con- 
duct of  the  latter  in  doing  the  very  act,  or  transacting  the 
very  business  which  the  agent  was  engaged  to  do.  Now 
it  is  clear  that  the  knowledge  of  Magoon  as  to  the  intent 
of  Harry  Krug  in  making  the  conveyance  in  question,  could 
not  have  affected  his  conduct,  or  even  that  of  his  principal, 
in  preparing  a  deed  of  the  land,  seeing  to  it  that  it  was 
proi)erly  recorded  and  sending  it  by  mail  to  New  York. 
He  was  not  consulted  as  to  the  value  of  the  land,  the 
sufficiency  of  the  title,  the  sum  to  be  paid  for  it,  the  pro- 
priety of  making  the  purchase  or  accepting  the  deed,  nor 
had  he  any  duty  to  perform  with  respect  to  any  of  these 
matters,  and  for  him  to  have  volunteered  any  information 
or  advice  on  any  of  these  subjects  to  Frederick  Krug, 
would  have  been  merely  an  impertinence.  Discussing  this 
rule  in  Trentor  v.  Fothen,  46  Minn.,  298,  49  N.  W.  Rep., 
129,  the  court  per  Mitchell,  J.,  say  : 

"But  while  this  rule  may  be  a  salutary  and  just  one,  if 
properly  applied,  it  would  be  a  very  dangerous  one  if  ap- 
plied without  proper  discrimination.  Hence  the  tendency 
of  the  Qourts  is  rather  to  restrict  the  doctrine  of  imputed 
notice,  or  at  least,  not  to  extend  it,  but  to  reduce  it  within 
clear  and  definite  principles. 

"The  rule  which  imputes  to  the  principal  the  knowledge 
possessed  by  the  agent  applies  only  to  cases  where  the 
knowledge  is  possessed  by  an,  agent  within  the  scope  of 
whose  authority  the  subject-matter  lies;  in  other  words, 
the  knowledge  or  notice  must  come  to  an  agent  who  has 
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authority  to  deal  in  reference  to  those  matters  which  the 
knowledge  or  notice  affects.  The  facts  of  which  the  agent 
had  notice  must  be  within  the  scope  of  the  agency,  so  that 
it  becomes  his  duty  to  act  upon  them  or  communicate  them 
to  his  principal.  As  it  is  the  rule  that  whether  the  prin- 
cipal is  bound  by  contracts  entered  into  by  the  agent  de- 
pends upon  the  nature  and  extent  of  the  agency,  so  does 
the  effect  upon  the  principal  of  notice  to  the  agent  depend 
upon  the  same  conditions :  Hence,  in  order  to  determine 
whether  the  knowledge  of  the  agent  should  be  imputed  to 
the  principal,  it  becomes  of  primary  importance  to 
ascertain  the  exact  scope  and  extent  of  the  agency.  In  this 
case  it  appears  from  the  evidence  that  the  agency  was 
special,  and  limited  to  examining  an  abstract  of  title,  and 
from  that  giving  the  intervener  an  opinion  as  to  the  suffi- 
ciency of  defendant's  title.  In  other  words,  it  was  the 
ordinary  case  of  the  employment  of  an  attorney  to  examine 
the  record  title,  and  give  an  opinion  whether  or  not  it  is 
good.  We  do  not  suppose  it  was  ever  understood  that  it 
was  within  the  scope  of  the  agency  of  an  attorney,  under 
such  circumstances,  to  go  beyond  the  record  evidences  of 
title,  and  make  inquiry  of  people  generally  for  information 
as  to  facts  that  might  aflfect  the  title." 

Upon  the  same  principles  are  Sandhcrg  v.  Palm,  53 
Minn.,  252,  54  N.  W.  Rep.,  1109;  Congar  v.  The  Chicago 
d  N.  W.  R.  Co.y  24  Wis.,  157,  and  Hintoti  v.  Insurance  Co., 
63  Ala.,  488.  The  rule  is,  that  notice  to  an  agent  whose 
duty  it  is  to  act  upon  the  notice,  or  to  communicate  the 
information  to  his  principal,  in  the  proper  discharge  of 
his  trust  as  such  agent,  is  legal  notice  to  the  principal. 
The  FulUm  Bank  v.  The  New  York  &  Sharon  Canal  Co.,  4 
Paige  Ch.  [N.  Y.],  127.  It  is  to  be  observed  that  the  breach 
of  duty  of  which,  in  an  action  like  the  case  at  bar,  the  law 
conclusively  presumes  the  agent  not  to  have  been  guilty,  is 
a  breach  of  a  duty  owed  by  him  not  to  third  persons  but 
to  his  principal.  It  would  seem  to  be  a  corollary  of  this, 
that  if  he  does  in  fact  commit  such  a  brejich,  in  conse- 
quence of  which  his  principal  suffers  loss,  the  latter  is  en- 
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titled  to  call  upon  him  to  respond  in  damages.  It  is  a  gen- 
eral rule  of  law  that  "it  is  the  duty  of  the  agent  to  give  to 
his  principal  reasonable  and  timely  notice  of  every  fact 
coming  to  his  knowledge  in  reference  to  his  agency,  and 
which  it  may  be  material  for  the  principal  to  know  in  or- 
der for  the  protection  or  preservation  of  his  interests." 
Meachem,  Agency,  section  538,  and  cases  cited.  It  ap- 
parently follows  from  this  rule  that  the  suppression  of  the 
knowledge  of  facts  which  were  suflficient  to  deprive  the 
principal  of  the  very  property  which  the  agent  was  em- 
ployed to  assist  in  purchasing,  would  fix  upon  the  agent 
this  liability.  But  before  the  agent  can  be  held  to  have  in- 
curred this  responsibility  it  must,  we  think,  be  established 
that  he  was  entrusted  with  the  conduct  of  some  matter 
pertaining  to  the  negotiation  or  bargain  or  agreement  of 
the  purchase  itself,  and  that  it  is  not  sufficient  that  he  was 
employed  to  do  some  act  or  series  of  acts,  clerical  in  their 
nature,  and  calling  for  the  exercise  of  no  judgment  or  dis- 
cretion with  respect  to  the  real  business  in  progress. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  action  dismissed. 

DuPFiB  and  Albert,  CC,  concur. 

Reversed  and  dismissed. 


Union  Central  Life  Insurance  Co.,  appellee,  v.  Her- 
bert Baker^  appellant^  et  al. 

Filed  November  20,  1901.    No.  10,532. 

Ck)mmlssloner'8  opinion.     Department  No.  3. 

Judicial  Sales:  Objection  to  Appbaiseb:  Waiver.  Where  an  ap- 
praiser called  by  the  sheriff  to  appraise  real  estate  ordered  sold 
under  a  decree  of  foreclosure  Is  disqualified  to  act,  and  such  dis- 
qualification Is  known  to  the  defendant  at  or  prior  to  the  ap- 
praisement, he  can  not  He  still  until  after  the  sale  is  made  and 
urge  such  disqualification  as  an  objection  to  the  confirmation  of 
the  sale. 


' 
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Appeal  from  the  district  court  for  Ouster  county.  Tried 
below  before  Grimes^  J.    Affirmed. 

J.  R.  Dean,  for  appellant 

A,  B.  Coffroth,  Alpha  Morgan  and  Flansburg  d  Will- 
iams,  contra^ 

DUFFIB,  C. 

This  is  an  api)eal  from  an  order  confirming  a  sale.  The 
only  objections  that  demand  examination  are,  that  one  of 
the  appraisers  was  neither  a  freeholder  nor  a  resident  of 
the  county,  and  that  the  appraisement  was  too  low.  No 
objc-i^tion  to  the  appraisement  was  made  until  after  the 
sale  Qor  until  order  to  show  cause  against  confirmation 
v^as  entered.  The  diflference  in  the  value  of  the  property 
as  fixed  in  the  affidavits  filed  by  the  appellant,  and  that 
found  by  the  appraisers,  is  not  so  great  as  to  call  on  us  to 
-Interfere  with  the  order  of  the  court  in  confirming  the  sale. 
There  is  no  showing  made  by  the  appellant  that  he  was  not 
?ully  informed  of  the  claimed  disqualification  of  one  of  the 
appraisers  long  prior  to  the  sale,  indeed,  the  only  evidence 
offered  of  such  disqualification  is  the  affidavit  of  the  ap- 
pellant himself  whose  statement  relates  to  facts  within  his 
knowledge  long  prior  to  the  date  of  the  appraisement.  If 
he  knew  the  appraiser  to  be  disqualified,  he  should  not 
have  waited  until  after  the  appellee  had  gone  to  the  ex- 
pense of  advertising  and  selling  the  land  before  making 
his  objection  known.  The  sheriff,  in  his  return,  certified 
that  this  appraiser  was  a  resident  freeholder  of  the  county, 
and  the  appraiser  himself  might  be  subjected  to  an  ex- 
amination if  there  was  any  doubt  as  to  his  qualification 
to  act 

We  do  not  think  we  ought  to  interfere  with  the  finding 
of  the  district  court  under  the  facts  disclosed  by  the  rec- 
ord, and  therefore  recommend  that  the  decree  of  the  dis- 
trict court  be  affirmed. 

Ames  and  Albert,  CC,  concur. 

Affirmed. 
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Emma  L.  Van  Ettbn  et  al  v.  Juua  Flannagan  et  al. 

Filed  November  20,  1901.     No.  10,536. 
Commissioner's  opinion.    Department  No.  1. 

Appeal  and  Error:  Damages:  Bvidence:  Sttffigienct.  Evidence 
examined,  and  held  not  to  sustain  a  finding  of  damages  against 
defendant,  Emma  L.  Van  Etten,  for  deceit  and  misrepresentation. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Reversed. 

David  Van  EtteiVj,  for  plaintiffs  in  error. 

B.  E.  B.  Kennedy  and  Charles  W.  Haller^  contra. 

Hastings,  C. 

This  action  was  begun  by  defendants  in  error  to  recover 
the  sum  of  f2,000  for  alleged  damage  for  having  been 
fraudulently  induced  to  sign  a  note.  Plaintiff  and  her 
husband  are  both  totally  illiterate  and  allege  that  they 
were  induced  by  representations  of  defendants,  David  Van 
Etten  and  wife,  that  the  note  was  for  only  |100,  to  assent 
to  and  sign  a  note  for  f  512,  jointly  with  Emma  L.  Van 
Etten,  his  wife,  in  favor  of  John  W.  Howell.  This  note 
appears  to  have  been  indorsed  by  the  payee,  and  action 
was  brought  upon  it  in  the  name  of  Edward  E.  Howell; 
judgment  was  recovered,  and  levy  was  made  upon  real 
estate  of  the  plaintiff,  which  she  says  was  worth  $2,000, 
and  which  was  sold  and  the  proceeds  applied  in  satis- 
faction of  the  judgment  Plaintiff  alleges  that  the  note 
was  executed  by  her  in  full  reliance  on  defendants^  rep- 
resentations that  it  was  for  only  $100  and  with  full  knowl- 
edge on  the  part  of  defendants  of  such  reliance.  Dam- 
ages are  alleged  at  $2,000,  the  value  claimed  for  the  real 
estate,  and  judgment  asked  for  that  sum  and  costs. 

The  defendants  first  deny  all.  the  allegations  not  ex- 
pressly admitted;  say  that  the  defendant,  Emma  L.  Van 
Etten,  through  her  husband,  David,  the  other  defendant, 
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applied  to  plaintiff  and  her  husband  for  a  payment  of 
f325  on  an  alleged  indebtedness  for  legal  services  due 
from  the  Flannagans  to  David  Van  Etten ;  that  the  Flan- 
nagans  not  being  able  to  raise  that  much  money  agreed 
to  give  a  note  by  which  means  it  could  be  raised;  that 
one  was  given  for  J450  and  discounted  to  one  William 
Gibson  for  |325 ;  that  both  the  plaintiff  and  her  husband, 
John  Flannagan,  were  informed  of  the  contents  of  the 
note  and  fully  understood  it,  and  it  was  executed  with 
the  assistance  of  J.  W.  Williams,  who  signed  as  a  wit- 
ness; that  defendants  were  informed  a  few  days  later 
by  J.  W.  Howell  that  he  had  purchased  said  note  for 
$425,  and  Howell  desired  the  defendants  to  substitute 
another  note  drawing  interest  from  date  instead  of  from 
maturity,  as  the  first  one  read ;  that  defendant.  Van  Etten, 
arranged  then  with  Howell  to  give  another  note  with 
the  interest  clause  changed,  if  it  might  be  renewed  from 
time  to  time  until  the  decision  of  a  certain  case  in  this 
court;  that  Howell  agreed  to  that  arrangement  and  the 
new  note  to  Howell  was  executed  for  f  485,  with  Williams 
again  as  witness,  and  after  the  two  Flannagans  had 
been  fully  informed  of  the  precise  transaction.  This 
note  was  not  paid  when  it  matured,  and  the  answer 
alleges  that  the  note  on  which  suit  is  brought  was  given 
as  a  renewal  of  it  under  the  Agreement,  David  Van  Etten 
and  T.  M.  Wetmore  signing  as  witnesses.  The  last  note 
was  sued  and  the  judgment  complained  of  by  plaintiff 
recovered  upon  it  The  defendants  also  allege  that  the 
real  estate  sold  under  the  agreement  was  the  homestead 
of  John  and  Julia  Flannagan  and  not  subject  to  such 
sale,  and  any  damages  suffered  by  them  on  account  of 
its  sale  were  the  result  of  their  own  negligence.  Defend- 
ants also  say  that  the  property,  while  it  stood  in  the 
name  of  Julia  Flannagan,  was  really  the  property  of 
John  Flannagan,  and  that  he  is  the  real  party  in  in- 
terest; that  he  signed  the  notes  as  one  of  the  makers, 
and  they  claim  the  cause  of  action  is  barred  by  the 
statute  of  limitations.     The  rest  of  the  answer  contains 
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a  counter-claim  in  the  shape  of  an  account  to  the  amount 
of  f8,000  against  John  and  Julia  Flannagan  in  favor 
of  David  Van  Etten  for  services  as  attorney  and  for 
expenses  incurred  on  their  behalf.  At  the  close  of  plain- 
tiffs' testimony  in  chief  defendant,  Emma  L.  Van  Etten, 
moved  for  an  instruction  to  find  in  her  favor,  which  was 
refused.  Trial  resulted  in  a  verdict  for  the  plaintiff 
against  Emma  L.  Van  Etten  for  the  sum  of  f 2,000,  dis- 
missal having  been  entered  by  plaintiff  as  to  David  Van 
Etten.  On  this  verdict  judgment  was  entered,  and  to 
reverse  it  this  action  is  brought. 

Plaintiff  in  error  does  not  seem  to  argue  any  specific 
error  in  the  brief,  except  the  general  one  that  the  verdict 
is  contrary  to  the  evidence,  and  misconduct  of  the  jury. 
It  is  complained  that  the  instructions  are  wrong,  but 
no  specific  error  is  pointed  out  in  the  brief.  The  evidence 
is  entirely  conflicting,  the  plaintiff  and  her  husband 
sTvearing  positively  to  the  misrepresentations  by  David 
Van  Etten,  and  he  as  strenuously  denying  them.  Exten- 
sive employment  of  defendant,  David  Van  Etten,  by  John 
Flannagan  at  all  events,  if  not  by  the  plaintiff,  is  shown, 
but  it  is  claimed  that  the  services  had  been  paid  in  full 
before  the  commencement  of  this  action.  Considerable 
payments  are  admitted,  but  a  recovery  on  account  of 
numerous  items  of  professional  employment  and  expend- 
itures was  sought  by  the  defendant,  but  was  negatived 
by  the  verdict  of  the  jury.  The  case  seems  to  have  been 
carefully  heard  in  a  trial  lasting  through  several  days. 
The  subscribing  witness,  Williams,  is  dead.  The  other 
subscribing  witness,  Wetmore,  does  not  testify.  He  seems 
to  have  been  a  partner  of  Van  Etten's.  The  jury  appear 
to  have  believed  the  story  of  the  plaintiff  and  her  hus- 
band that  their  signatures  were  fraudulently  obtained 
as  sureties  only,  and  to  have  declined  to  believe  the 
defendants,  and  their  claim  that  the  note  was  made  to 
provide  a  payment  for  services  of  David  Van  Etten.  The 
case  turns  practically  on  the  testimony  of  the  parties 
themselves,  both  as  to  the  cause  of  action  set  out  by 
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the  plaintiff  and  as  to  the  counter-claim  of  the  defendant, 
David  Van  Etten,  and  the  jury  must  be  held  entitled 
to  judge  as  to  the  credibility  of  the  several  parties. 

Objection  is  urged  to  certain  instructions,  but  no  specific 
error  is  pointed  out,  and  we  do  not  perceive  any.  The 
strongest  point  made  on  behalf  of  defendants  is  that  the 
basis  of  this  ^^2,000  claim  and  the  one  on  which  they 
seek  to  recover  is  the  conspiracy  between  the  defendants 
to  defraud ;  that  the  action  against  David  Van  Etten  was 
dismissed  and  the  recovery  had  against  Mrs.  Van  Etten 
alone,  whose  part  in  the  fraud,  if  there  was  one,  seems 
to  have  been  passive,  notwithstanding  that  the  plaintiffs 
swear  that  Mrs.  Van  Etten  guided  their  hands  in  making 
the  cross.  There  is  nothing  to  indicate  any  participation 
with  her  husband  in  tke  making  of  the  alleged  false  rep- 
resentations, which  are  the  gist  of  the  action.  There  is 
nothing  in  the  record  going  to  show  that  Mrs.  Van  Etten 
knew  of  any  misrepresentations  Avhen  the  note  was  made 
or  that  she  had  any  part  in  it.  That  being  so  she  cannot 
be  held  liable  for  damages  beyond  the  amount  paid  on 
the  note  by  plaintiffs.  The  instructions  permitted  the  jury 
to  find  for  the  plaintiffs  for  the  amount  of  the  judgment 
which  was  paid  out  of  their  property,  if  they  found  that 
plaintiff  and  her  husband  made  the  note  simply  as  sure- 
ties, but  knew  of  its  amount  and  character.  They  per- 
mitted the  jury  to  find  to  the  full  amount  of  the  value 
of  plaintiffs'  lost  property,  if  they  found  that  the  note 
was  obtained  by  misrepresentation  and  fraud.  This  seems 
clearly  erroneous  as  against  Mrs.  Van  Etten.  They  in- 
structed the  jury  to  find  for  the  defendants,  if  they  found 
that  this  was  simply  a  method  taken  by  the  plaintiffs  to 
pay  money  which  was  due  David  Van  Etten.  And  they 
fairly  submitted  the  question  as  to  the  account  for  ser- 
vices which  constituted  the  counter-claim. 

The  showing  in  the  motion  for  a  new  trial  as  to  the  mis- 
conduct and  incompetency  on  the  part  of  one  member  of 
the  jury  cannot  be  considered  here.  The  affidavits  were 
not  made  part  of  the  bill  of  exceptions,  and  cannot  be 
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considered.    Merely  aB  attached  to  the  motion  for  a  new 
trial,  they  are  not  a  part  of  the  record. 

For  lack  of  evidence  that  Mrs.  Van  Etten  knew  of  or 
XMurticipated  in  any  fraudulent  misrepresentations  to  pro- 
cure the  note  in  question,  it  is  recommended  that  the  judg- 
ment of  the  district  court  be  reversed  and  the  cause  re- 
manded. 

Day  and  Kirkpatbick,  CO.,  concur. 

Bevbbsbd  and  remanded. 


Nathan  Campbell  bt  al  v.  D.  Laue. 

Filed  Novembeb  20,  1901.    Na  10,539. 
Commlssloner'B  opinion.    Department  No.  2. 

1.  Statutes:    Joiht  Judgment:    Assignment  of  Ebbob.     A  Judgment 

entered  In  accordance  with  section  511  of  the  Code  is  none  the 
less  a  joint  Judgment.  Hence  an  assignment  of  error  that  the 
"court  erred  in  rendering  a  Joint  Judgment  against  the  defend- 
ants" does  not  raise  the  question  whether  the  requirements  of 
said  section  should  have  been  complied  with. 

2.  Beplevtn  Bond:    Liabujtt  Undeb.     The  condition  of  a   replevin 

undertaking  being  that  the  plaintiff  would  pay  all  "damages  and 
costs"  which  should  be  "awarded  against  him/'  the  surety  may 
be  held  for  costs  recovered  by  the  defendant  In  replevin  al- 
though the  latter  may  not  have  paid  them. 

3.  Xlfect  of  Appeal  Bond  on  Replevin  XJikdertaking.     A  replevin 

undertaking  Is  not  discharged  by  the  giving  of  a  subsequent 
appeal  bond  in  the  same  action;  nor  can  the  surety  in  the  re- 
plevin undertaking  insist  that  the  appeal  bond  be  first  sued  upon. 

Ebbob  from   the  district   court   for   Buffalo    county. 
Tried  below  before  Sullivan,  J.    Afflrmed. 

Marston  d  Marston,  for  plaintiffs  in  error. 

B.  O.  HostetleTj  contra. 
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Pound,  O. 

Three  questions  have  been  argued  in  this  cause.  The 
first  is  that  a  judgment  of  the  kind  provided  for  in  section 
511,  Code  of  Civil  Procedure,  should  have  been  entered. 
But  we  do  not  think  this  question  is  raised  by  the  petition 
in  error  which  merely  complains  that  the  court  "erred 
in  rendering  a  joint  judgment  against  the  defendants." 
The  judgment  provided  for  in  section  511  is  a  joint  judg- 
ment. Forney  v.  Hamilton^  54  Neb.,  799.  No  assignment 
of  error  is  made  on  the  ground  that  the  judgment  as 
entered  does  not  certify  which  of  the  defendants  is  surety. 

Another  i)oint  urged  is  that  the  plaintiff,  who  was  the 
successful  defendant  in  an  action  of  replevin  and  sued  on 
the  undertaking,  was  allowed  to  recover  certain  costs  for 
which  he  had  obtained  judgment  in  the  replevin  case  but 
which  he  had  not  paid.  The  condition  of  the  undertaking 
was  that  the  replevin  plaintiff  should  pay  "all  damages 
and  costs"  which  should  be  "awarded  against  him."  These 
costs  were  a  part  of  the  judgment  recovered.  They  were 
"awarded  against"  the  principal,  and  are  within  the  very 
letter  of  the  bond.  The  plaintiff  herein  is  liable  for  them 
to  the  clerk  and  is  clearly  entitled  to  recover  them  of  the 
surety  in  the  undertaking. 

Finally  it  is  said  that  an  appeal  bond  subsequently 
given  by  the  plaintiff  in  replevin  should  be  first  sued 
upon.  It  may  be  true  that  the  surety  in  the  replevin  un- 
dertaking was  secondarily  liable  as  between  himself  and 
the  surety  on  the  appeal  bond.  But  this  would  not  cast 
any  duty  on  the  plaintiff  in  this  cause  of  pursuing  one 
rather  than  the  other.  The  surety  cannot  urge  his  rights 
with  respect  to  the  other  bond  against  this  suit  State  v. 
McCHotUin,  61  la.,  312,  16  N.  W.  Rep.,  137;  Church  v. 
SimmonSy  83  N.  Y.,  261;  HJiannon  v.  Dodge^  18  Colo.,  164, 
32  Pac.  Rep.,  61;  Coonradt  v.  Campbell ,  29  Kan.,  391. 

We  recommend  that  the  judgment  be  affirmed. 

Sedgwick  and  OiiDHAM,  CO.,  concur. 

Affibmehk 
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J.  H.  ParnBONB  srr  ak,  appbdllants,  y.  John  O.  Yeiseb  et 

AIi.y  APPBLLEES. 

Filed  No?miBa  20»  1901.  No.  10,645. 

Oommlssioner'B  opinion.    Department  No.  8. 

1.  Appeal  and  Srror:  Rulings  Psesented  on  Appeal.  Rulings  of  the 
trial  oourt,  made  during  the  progress  of  the  trial,  will  not  be 
reviewed  by  this  court  when  presented  on  appeal. 

S.  Appeal  and  Error:  E<videngb  on  Appeal.  A  party  who  brings  a  case 
to  this  court  on  appeal*  Impliedly  consents  to  submit  the  issues 
for  decision  on  the  evidence  actually  in  the  record. 

3.  Ajypeal  and  Error:  Fobeglosube  of  Tax  Lien:  ISvidbnce:  Suf- 
FidXNOT.  Bvidence  examined,  znd  held  sufficient  to  warrant  the 
finding  and  decree  of  the  trial  court 

Appeal  from  the  district  conrt  for  Webster  county. 
Tried  below  before  Bball^  J.    Affirmed. 

B.  T.  Potter  and  J.  8.  Oilham,  for  appellants. 

Jno.  0.  Yeiaer,  pro  se. 

ALBESseSy  O. 

This  action  was  brought  to  foreclose  an  alleged  tax  lien 
on  real  estate.  The  trial  court  found  for  the  defendants 
and  dismissed  the  action.  The  plaintiffs  come  here  on  ap- 
peal. 

Complaint  is  made  of  some  of  the  rulings  of  the  court, 
made  during  the  progress  of  the  trial,  but  it  is  the  settled 
rule  of  this  court  that  such  rulings  .will  not  be  reviewed  on 
appeal,  but  must  be  presented  by  petition  in  error.  Alh 
ing  V.  Nelson,  55  Neb.,  161.  In  the  same  case  it  is  held 
that  a  party  who  brings  a  case  here  on  appeal  impliedly 
consents  to  submit  the  issues  for  decision  on  the  evidence 
actually  in  the  record.  Hence,  the  only  question  that  pre- 
sents itself  is,  whether  the  evidence,  actually  in  the  record, 
warrants  the  finding  and  decree  of  the  trial  court  One  of 
the  facts  essential  to  a  finding  and  decree  in  favor  of  the 
plaintiffs  is  the  r^^larity  of  all  proceedings  prior  to  the 
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tax  sale  under  which  plaintiflfs  assert  their  lien.  The  tax 
certificate  was  ruled  out,  rightly  or  otherwise  we  cannot, 
as  we  have  seen,  determine  in  this  proceeding.  Had  it 
been  admitted,  if  admissible,  it  would  have  been  presump- 
tive evidence  of  such  r^ularity.  Whether  such  fact  could 
have  been  shown  by  other  evidence,  we  need  not  determine, 
because  it  is  sufficient  to  say  that  it  was  not  Therefore, 
there  is  a  failure  of  proof  on  a  material  i>oint9  and  the 
court  properly  found  for  the  defendants  and  dismissed  the 
case. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

DuFFiE  and  Ambs,  GC.^  concur. 

Affirmed. 

Nan. — See  biU  passed  by  the  1903  legislature  set  out  In  1  Neb. 
[Unof.],  763.— Rkfobteb. 


Jambs  Whitwell  y.  Harmon  Johnson. 

FiLBa>  NovEMBEB  20,  1901.    No.  10,548. 
Commissioner's  opinion.    Department  No.  1. 

1.  Secondary  Evidence:    Contents  of  Lptfteb:     Foundation  fob  In- 

TBODuonoN.  Before  the  contents  of  a  lost  letter  can  be  intro- 
duced in  evidence  there  must  be  testimony  of  its  loss  and  also 
testimony  tending  to  prove  the  handwriting,  or  that  it  came 
from  the  alleged  writer  or  his  authorized  agent,  or  was  re- 
ceived in  due  course  of  mail  in  answer  to  letters  previously 
mailed  to  the  address  of  the  alleged  writer. 

2.  Appeal  and  Error:    Evidence:    Suffioienot.     Evidence  examined, 

and  held  not  to  be  sufficient  identification  to  permit  the  contents 
of  the  letter  to  be  received  in  evidence. 

Error  from  the  district  court  for  Butler  county.  Tried 
below  before  Bates,  J.    Reversed. 

> 

W.  A.  Saunders,  for  plaintiff  in  error. 
Matt  Miller,  oantrOk 
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Day,  O. 

This  ease  was  tried  in  the  district  court  for  Butler  county 
upon  appeal  from  a  judgment  of  the  county  court.  The 
trial  resulted  in  a  judgment  in  favor  of  the  defendant,  to 
review  which  the  plaintiff  has  brought  error  to  this  court. 

The  basis  of  the  action  is  a  promissory  note  for  |450, 
executed  and  delivered  by  the  defendant,  Harmon  John- 
son, to  one  John  Hawthorne  and  by  him  assigned  to  the 
plaintiff  for  a  valuable  consideration  before  maturity. 
The  record  discloses  that  the  note  was  a  part  of  the  pur- 
chase price  of  two  valuable  horses,  one  of  'which  was 
a  registered  Clydesdale  stallion,  purchased  by  the  defend- 
ant for  breeding  pui'poses,  and  guaranteed  by  the  seller 
Hawthorne  as  a  reliable  foal  getter.  One  of  the  condi- 
tions of  the  sale  was  that  if  the  guarantee  should  fail  the 
note  was  to  be  returned  to  the  defendant  The  testimony 
was  clear  and  undisputed  that  the  horse  failed  to  meet  the 
requirements  of  the  guarantee. 

The  real  question  presented  upon  the  trial  was  whether 
the  plaintiff  was  an  innocent  purchaser  of  the  note.  The 
theory  upon  which  the  case  was  tried  on  behalf  of  the  de- 
fendant was  that  plaintiff  was  in  fact  a  part  owner  of  the 
horses  at  the  time  of  the  sale,  and  as  such  could  not  be- 
come an  innocent  purchaser  of  the  note.  In  support  of  his 
contention  the  defendant,  over  the  objection  of  the  plain- 
tiff, introduced  the  contents  of  a  lost  letter  claimed  to 
have  been  written  by  the  plaintiff  to  the  defendant  prior 
to  the  purchase  of  the  note  by  plaintiff,  in  which  plaintiff 
made  inquires  respecting  the  terms  of  the  sale  to  the  de- 
fendant by  Hawthorne  and  others  and  in  which  he  stated 
he  had  an  interest  in  the  horses.  The  plaintiff  denied  hav- 
ing written  any  letter  to  the  defendant.  The  evidence 
tending  to  establish  the  existence  of  the  letter  preliminary 
to  the  introduction  of  secondary  evidence  of  its  contents 
was  as  follows : 

"After  you  purchased  the  horse  and  mare  from  Haw- 
thome,  you  may  state  whether  or  not  you  ever  received  any 
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letters  from  James  Whitwell,  the  plaintiff  in  this  action? 
A.  I  did.  How  did  you  receive  it?  A.  Well,  I  received  it 
in  an  envelope.  Through  the  post  office?  A.  Yes,  sir, 
through  the  post  office." 

Evidence  was  also  introduced  tending  to  establish  the 
loss  of  the  letter  and  that  unsuccessful  search  had  been 
made  for  it  in  the  places  where  it  was  most  likely  to  be 
found.  No  attempt  was  made  to  show  that  the  letter  was 
in  the  handwriting  of  the  plaintiff,  or  that  it  was  sent 
by  his  authority  or  direction  or  that  it  was  in  response  to 
a  letter  previously  written  to  him.  The  only  identifica- 
tion of  the  letter  was  the  declaration  oif  the  defendant  that 
he  received  it  from  the  plaintiff,  and  on  cross-examination 
it  was  shown  that  his  statements  were  his  conclusions 
drawn  from  the  fact  that  the  name  James  Whitwell  was 
signed  to  the  letter.  If  the  letter  itself  had  been  offered 
in  evidence  it  would  have  been  incompetent  until  it  had 
l)een  in  some  manner  identified  as  the  plaintiff's  letter,  and 
the  same  rule  obtains  where  an  instrument  has  been  lost 
and  its  contents  are  sought  to  be  shown.  In  our  opinion 
the  identity  of  the  letter  was  not  sufficiently  established 
to  permit  of  the  introduction  of  secondary  evidence  of  its 
contents.  The  mere  fact  that  it  was  signed,  James  Whit- 
well, would  not  of  itself  create  the  presumption  that  the 
plaintiff  wrote  it  In  Oartrell  v.  Staff ord^  12  Neb.,  at  page 
546,  the  rule  is  stated  as  follows:  "Where  a  contract  is 
sought  to  be  proved  by  letters,  there  must  be  testimony 
tending  to  prove  the  handwriting,  or  that  they  came  from 
the  defendant  or  an  authorized  agent,  or  were  received 
in  due  course  of  mail  in  answer  to  letters  mailed  to  the  ad- 
dress of  the  alleged  writer."  The  introduction  of  testi- 
mony of  the  contents  of  the  letter  was  incompetent  and 
highly  prejudicial  to  the  plaintiff. 

It  is  therefore  recommended  that  the  judgment  be  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Hastings  and  Kirkpatbick,  CO.,  concur. 

Bevbbsed  and  remanded. 
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Fbank  D.  Bbown,  Administrator  op  the  Estatb  of 

LUOIBN  WOODWORTH,  DbOBASED,  V.  LbB  HEI^I^BY. 

VnsD  NovBMBEB  20»  1901.     No.  10,550. 

Conunlssloner'g  opinion.     Department  No.  t, 

!•  Pleading:  Ck>N8TBi7cnoN  Afteb  Judomxnt.  When  a  petition  Is  not 
assailed  until  after  Judgment,  it  will  be  liberally  construed  so 
as  to  be  sustained,  if  possible. 

S.  AlMc^iite  Judgment:  Definition.  An  absolute  judgment  is  one 
which  is  operative  and  effectiye. 

8.  Duty  of  Officers:  Pbbsumftion.  It  is  the  presumption  of  law  that 
all  officials  haye  done  their  duty  until  the  contrary  is  shown. 

Error  from  the  district  court  for   Donglas   county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

T.  J.  Mahoney^  for  plaintiff  in  error. 

Charles  8.  Lohingiery  contra. 

Lee  HeUleyy  pro  se. 

Oldham,  0. 

This  was  a  suit  against  a  surety  in  an  undertaking  in 
api>eal.  The  material  allegations  of  the  petition  were: 
that  one  Antonio  Columbio  procured  a  judgment  before  a 
justice  of  the  peace  of  Douglas  county,  Nebraska,  for  |194 
against  Frank  Romano  and  Michelina  Romano  on  the  5th 
day  of  July,  1895;  that  on  the  15th  day  of  July  the 
defendant,  Lucien  Woodworth,  made,  executed  and  de- 
livered to  the  plaintiff  in  said  suit  an  undertaking  in 
appeal  in  the  sum  of  fSOO.  The  undertaking  is  set  out  in 
tlie  petition  and  is  in  the  statutory  form,  and  contains, 
among  other  things  the  following  condition:  "That  the 
said  Frank  Romano  and  Michelina  A.  Romano  will  prose- 
cute their  appeal  to  effect  without  unnecessary  delay  and  ^ 
that  said  appellants,  if  judgment  be  rendered  against  them 
on  appeal  will  satisify  such  judgmeiit  and  costa"     The 
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petition  further  allies  that  said?  cause  was  appealed  to 
the  district  court  for  Douglas  county,  Nebraska,  and  on 

the day  of  May,  1896,  a  judgment  with  costs  was 

duly  rendered  against  the  said  Frank  Romano  and 
Michelina  A.  Romano.  It  is  further  alleged  that  said 
judgment  has  not  been  reversed  or  modifled  and  that  no 
proceedings  are  pending  to  reverse  said  judgment  and  the 
same  has  become  and  now  is  absolute.  It  is  also  alleged 
that  an  execution  was  issued  on  the  judgment  and  re- 
turned unsatisfied  either  in  whole  or  in  part.  The  5th 
and  6th  paragraphs  of  said  petition  are  as  follows : 

"5.  Plaintiff  further  alleges  that  in  the  several  trials 
of  the  said  cause  of  Columbio  v.  Romano,  the  following 
named  persons  earned  fees  as  follows:  John  Drexel,  as 
sheriff,  f7.70;  John  MacDonald,  as  sheriff,  fl.lO;  M.  Mar- 
ing,  as  witness,  $10.00;  Frank  Pascall,  as  witness,  $20.20; 
B.  Mancuzo,  as  witness,  |5.30 ;  Martin  Dunnizzo,  f  11.90,  as 
witness;  Lewis  Defrazzia,  $20.20,  as  witness;  M.  Romano, 
as  witness,  |4.00;  Antonio  LaGrotta,  as  witness,  $20.00;  G. 
Dennuzzo,  $14.00,  as  witness;  Frank  Moores,  as  clerk, 
$13.65;  A.  Frank,  bjr  clerk,  $27.00;  county  of  Douglas  for 
jury  fees,  two  trials,  $10.00;  C.  W.  King,  as  constable, 
$4.75;  John  A.  Karling,  as  justice  of  the  peace,  $8.10;  G. 
H.  Fitch,  as  constable,  $8.80 ;  A.  Columbio,  for  money  ad- 
vanced, $6.00 ;  the  total  of  said  several  amounts  being  the 
sum  of  $186.70.  6.  Plaintiff  further  avers  that  the  several 
sums  named  above  have  been  duly  assigned  to  him  and 
that  he  is  now  the  owner  of  the  same.*' 

When  this  petition  was  filed  defendant,  Woodworth, 
entered  a  voluntary  appearance  in  the  court  below  but 
neglected  to  either  plead  or  answer  until  after  judgment 
had  been  rendered  against  him.  He  then  filed  a  motion 
for  a  new  trial  and  brought  error  proceedings  to  this 
court.  After  suit  was  instituted  in  this  court  defendant, 
Woodworth,  departed  this  life,  intestate,  and  the  cause 
was  revived  in  the  name  of  his  administrator. 

The  only  question  called  to  our  attention  is  as  to  the 
sufficiency  of  the  p'etition  to  sustain  the  judgment.     As 
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this  question  was  not  presented  until  after  judgment  in 
the  court  below  it  must  be  determined  under  the  rule  that 
when  a  petition  is  not  assailed  until  after  judgment  it 
will  be  liberally  construed,  and  every  reasonable  pre- 
sumption will  be  indulged  to  sustain  it  if  possible.  We 
cannot  now  examine  the  question  as  to  whether  this  peti- 
tion would  have  been  vulnerable  to  a  motion  to  make  it 
more  specific  and  certain,  because  the  time  for  filing  such 
a  motion  has  long  since  passed;  nor  can  we  examine  it 
in  the  light  of  defenses  that  might  have  been  interposed 
by  answer,  *beca use  answer  day  was  permitted  to  pass  by 
the  neglect  of  the  defendant  in  the  court  below.  The  only 
question  is,  will  this  petition,  when  aided  by  all  reason- 
able presumptions  as  to  its  suiBciency,  support  a  verdict? 
It  is  alleged  against  the  petition  that  the  costs  for 
which  suit  is  brought  are  not  alleged  to  have  been  taxed 
against  the  Bomanos  in  the  judgment  against  them  in 
the  district  court  While  the  petition  does  not  contain 
this  specific  allegation  it  does  allege  that  "a  judgment 
with  costs  was  duly  rendered  against  the  said  Frank 
Romano  and  Michelina  A.  Romano."  It  also  alleges  that 
at  the  several  trials  of  the  cause  the  persons  named  in 
the  petition  "earned  fees,  as  follows"  (enumerating 
them ) .  Now  as  all  the  fees  sued  for  were  proper  items  to 
have  been  taxed  as  costs  it  will  be  presumed,  in  absence 
of  a  showing  to  the  contrary,  that  the  officer  whose  duty 
it  vfas  to  tax  costs,  did  his  duty.  Again,  the  condition 
of  the  bond  was  that  he,  defendant,  "will  satisfy  such 
judgment  and  costs"  so  that  the  condition  of  the  bond 
did  not  limit  the  liability  of  the  defendant  to  only  such 
costs  as  should  be  taxed  against  the  Romanos  in  the 
district  court.  If  any  of  the  costs  sued  for  were  im- 
proi)erly  charged  such  fact  should  have  been  plead  before 
judgment  It  is  further  urged  against  the  petition  that 
it  does  not  show  that  the  costs  sued  for  have  not  been 
paid.  In  the  first  place  if  the  defendant  relied  on  pay- 
ment as  a  defense  to  this  action  he  should  have  plead 
it;  and  again^  we  think,  that  under  a  liberal  rule  of  con- 
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struction  the  i)etition  does  show  that  the  costs  sued  for 
had  not  been  paid,  because  the  petition  alleges  "that  a 
judgment,  with  costs"  was  duly  rendered  against  the 
Romanos  and  that  the  same  "has  become  and  now  is 
absolute'';  and  it  also  alleges  the  issuing  and  return  of 
an  execution  unsatisfied  on  such  judgment  Now  when 
a  judgment  is  absolute  it  must  be  operative  and  effective 
and  this  allegation  in  the  petition  fairly  negatives  the 
fact  of  the  payment  of  such  judgment;  also  the  allegation 
of  the  return  of  the  execution  on  this  judgment  unsatisfied 
"in  whole  or  in  part"  negatives  the  idea  of  any  payment 
having  been  made  on  the  judgment  or  costs.  We  there- 
fore conclude  that  the  petition,  while  not  a  model  of 
concise  pleading,  is  yet  sufficient  to  sustain^ the  judgment. 
It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Pound  and  Sedgwick,  00.,  concur. 

AFFIBM£[D. 


Union  Stock  Yards  National  Bank  v.  Dajid  L.  Camp- 
bell. 

Filed  November  20,  1901.    No.  10,555. 

Commissioner's  opinion.    Department  No.  3. 

Bestoratlon  of  Depository  Fund.  A  depository  of  a  trust  fund  who 
parts  with  no  consideration  and  is  not  misled  to  his  prejudice 
by  reason  of  the  deposit,  is  bound  to  restore  the  fund  to  the  true 
owner  on  demand,  although  such  deposit  was  made  by  an  agent 
or  trustee  and,  until  such  demand,  the  depository  had  no  notice 
of  its  real  character. 

Erroe  from   the  district   court   for   Douglas   county. 
Tried  below  before  Keysob,  J.      Affirmed. 

Kermedy  d  Learned,  for  plaintiff  in  error. 

Baldnge  d  DeBord  and  H.  H.  Baldrige,  contra. 
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The  facts  in  this  case  important  in  the  present  inquiry 
are  briefly  as  follows:  The  Campbell  Oommission  Com- 
pany being  engaged  in  the  livestock  commission  business 
and  having  places  of  business  at  Omaha  and  Kansas  City, 
Mo.y  W.  H.  Boyer  &  Company,  livestock  dealers  at 
Omaha,  shipped  to  the  commission  company  at  Kansas 
Git7  a  car  load  of  cattle  for  sale  in  the  ordinary  course 
of  business.  The  Kansas  City  branch  received  and  sold 
the  cattle  and  received  for  them,  net  above  expenses  and 
commissions,  |937.40.  With  this  money  they  purchased 
from  a  Kansas  City  bank  a  cashier's  check  for  that 
amount,  payable  to  the  order  of  Boyer  &  Company,  and 
sent  the  same  by  mail  to  the  Omaha  branch,  where  it  ar- 
rived the  morning  of  July  12.  At  that  time  the  com- 
mission company  was  doing  a  deposit  and  check  account 
business  with  the  plaintiff  in  error  the  Union  Stock  Yards 
National  Bank,  where  its  account  was,  and  for  several 
days  had  been  over-drawn  by  more  than  the  amount  of 
the  check.  Independently  of  the  check,  Boyer  &  Com- 
pany were  indebted  to  the  commission  company  in  the 
sum  of  1367.47.  At  the  suggestion  of  the  defendant  in 
error,  Campbell,  who  was  a  business  agent  of  the  latter 
company,  Boyer  &  Company  indorsed  and  delivered  the 
cashier's  check  to  it  and  received  in  lieu  thereof  its  check 
for  f569.d3,  being  the  difference  between  the  cashier's 
check  and  the  amount  of  Boyer  &  Co.'s  indebted  ness.  On 
the  morning  of  the  same  day  the  commission  company 
failed  and  went  into  the  hands  of  a  receiver  sippointed 
at  Kansas  City.  At  about  one  o'clock  the  casb  ier  of  the 
Omaha  bank  informed  Campbell  of  this  last  uienti^ifned 
fact,  and  demanded  of  him  the  deposit  of  all  funds  of 
the  commission  company  in  his  hands,  to  the  credVt  of 
its  account  with  the  bank.  In  compliance  with  this  de- 
mand Campbell  deposited  the  cashier's  check  which  was 
afterwards  collected,  but  which  was  insufficient  in  amount 
to  make  up  the  over-draft,  and  the  bank  did  not  after- 
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wards  make  any  payment  to,  or  on  account  of  the  com- 
mission company.  Later  in  the  afternoon,  the  Boyer 
company  check  on  the  Omaha  bank  was  presented  for 
payment,  and  payment  refused  "for  want  of  funds." 
Afterwards  the  rights  and  cliiims  of  Boyer  &  Company 
arising  out  of  the  transaction  were  assigned,  together 
with  the  check,  to  the  defendant  in  error  who  brought 
the  action  thereon.  On  the  trial  Campbell  testified  over 
objection  and  exception,  that  at  and  before  the  above 
mentioned'  exchange  of  checks,  it  was  agreed  between  him 
and.  Boyer  &  Company,  that  the  indebtedness  of  the 
latter  to  the  commission  company,  should  be  paid  out  of 
the  cashier's  check.  The  inference  sought  to  be  drawn 
from  this  testimony  is,  that  though  Boyer  &  Company,  by 
means  of  the  transaction,  parted  with  the  naked  legal  title 
to  the  check,  and  enabled  Campbell  to  make  such  use  of 
it  as  he  did  make,  yet  it  was  not  the  intent  of  the  parties 
that  the  funds  should  by  that  means  be  divested  of  their 
trust  character,  or  to  impair  the  right  of  Boyer  &  Com- 
pany to  pursue  them 'as  in  other  cases.  The  trial  court 
drew  this  inference,  and  there  being  no  conflict  in  the 
evidence,  instructed  a  verdict  for  the  plaintiflF,  an4  the 
bank  brought  the  case  here  by  proceedings  in  error. 

After  some  hesitation,  we  have  adopted  the  view  of  the 
district  judge.  The  commission  company  were  authorized 
to  sell  the  cattle  and  receive  the  pay  for  them.  If  after 
having  so  done  they  had  deix)sited  the  funds  thus  derived 
in  the  Omaha  bank,  there  can  be  no  doubt  that  under 
authority  of  Cady  v.  South  Omaha  National  Bank,  46 
Neb,,  756,  reaffirmed  in  49  Neb.,  125,  Boyer  &  Com- 
pany could  have  pursued  them  into  and  recovered  them 
from  the  depository.  It  is  equally  clear,  we  think,  that 
if  the  cashier's  check  had  been  made  payable  to  the  order 
of  the  commission  company  and  had  been  by  it  deposited 
in  the  Omaha  bank,  the  same  result  would  have  followed, 
because  the  fact  that  the  funds  were  changed  into  a  check 
would  not  have  obscured  the  nature  of  the  transaction, 
or  have  prevented  their  being  traced  to  their  final  destina-  . 
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tion.  Neither  does  such  obscurity  arise  from  the  fact 
that  the  check  was  made  payable  to  the  order  of  Boyer 
&  Company  and  by  them  indorsed  and  left  with  the 
commission  company  for  such  deposit,  after  the  former 
company  had  appropriated  a  part  of  the  proceeds  to  the 
payment  of  its  indebtedness  to  the  latter.  The  residue  of 
the  funds  was  still  the  property  of  Boyer  &  Company, 
and  the  exchange  of  cheeks  was  merely  a  convenient 
means  of  enabling  them  to  settle  their  indebtedness,  and 
to  withdraw  from  the  commission  company  through  the 
bank,  the  balance  belonging  to  them.  The  above  quoted 
testimony  of  Campbell  was  not  inadmissible  because, 
among  other  reasons,  the  same  inference  would  have  been 
drawn  from  the  nature  of  the  transaction  in  the  absence  of 
the  agreement  Under  circumstances  like  those  of  this  case, 
the  question  of  notice  to  the  bank  is  immaterial.  If  the 
bank  had  parted  with  value  or  extended  credit  upon  the 
faith  t)f  receiving  the  check,  made  payable  to  the  order 
of  Boyer  &  Company  and  indorsed  by  them,  a  new 
element  would  have  been  introduced  from  which  there 
might  have  been  important  consequences,  but  no  fact  of 
that  nature  is  pleaded  or  proved.  The  bank  is  in  no  worse 
condition  than  it  would  have  been  if  the  check  had  never 
been  indorsed  or  delivered  to  it.  On  the  other  hand,  it 
is  better  off  by  the  amount  of  Boyer  &  Company's  pre- 
vious indebtedness  to  the  commission  company,  which  it 
was  enabled  to  retain  out  of  it.  Under  such  circumstances 
it  is  not  entitled  to  retain  a  trust  fund  for  which  it  has 
jMirted  with  no  consideration,  and  to  which  it  has,  there- 
fore, acquired  no  right,  Cody  v.  South  Omaha  National 
Ba/ivky  supra;  Burtnett  v.  The  First  National  Bamk  of 
Corunna,  38  Mich.,  630;  Davis  v.  The  Bank,  29  S.  W. 
Rep.  [Tex.] ,  926.  Such  seems  to  be  the  weight  of  authority 
both  in  this  country  and  in  England,  and  we  are  con- 
vince that  it  rests  upon  sound  and  salutary  principles. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  aflHrmed. 

DuFFiB  and  Albbrt,  CO.,  concur, 

Affibmbd. 
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AiiBXANDBB  S.  Porter^  appellee^  v.  John  J.  Trompbn^ 
Sheriff  of  Lancaster  County,  bt  al.,  appellants. 

k 

Filed  Novembxb  20,  1901.    No.  10,658. 

Commissioner's  opinion.    Department  No.  1. 

L  Bxecutlon:  Complicated  Title:  Refusal  of  Shebiff  to  Sell: 
Damages.  No  damage  appearing  to  have  been  sustained  and  the 
trial  court  finding  that  the  complicated  condition  of  the  title  jos- 
Ufled  the  sheriff  in  refusing  to  sell  real  estate  levied  upon  by  ex- 
ecution, decree,  directing  sale  but  exonerating  sheriff,  upheld. 

2.  Awarding  Costs:  Discretion  of  Trial  Court.  In  other  actions  than 
those  in  which  costs  follow  of  course,  the  discretion  of  the  trial 
court  in  awarding  costs  will  not  be  interfered  with,  except 
where  facts  regularly  brought  before  this  court  show  abuse  of 
such  discretion. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.     Affirmed. 

BilUngsJvy  &  Greene^  for  appellant,  Trompen, 

Walter  J.  Lamh,  contra, 

Hastings,  0. 

This  is  an  appeal  originally  taken  by  a  number  of  de- 
fendants from  a  decree  rendered  in  favor  of  plaintiff  di- 
recting the  sale  in  a  certain  order  of  real  estate  which 
had  been  previously  levied  upon  by  the  defendant, 
sheriff.  May  29, 1896,  the  plaintiff  procured  an  execution 
from  the  district  court  for  Lancaster  county  against  Jona- 
than Chase,  Joseph  M.  Beardsley  and  Benjamin  A.  Gibson 
for  the  sum  of  |1,190.30  and  costs,  an  unpaid  remainder 
on  a  judgment  of  |15,100,  recovered  July  18,  1890,  by 
the  consideration  of  the  district  court  of  Douglas  county. 
This  execution  the  sheriff'  proceeded  to  levy  upon  a  long 
list  of  lands  as  the  property  of  Benjamin  A.  Gibsonj  and 
then  returned  the  execution  for  lack  of  time  to  sell. 
Plaintiff  then  procured  a  vendi  on  which  the  lands  were 
advertised  for  sale,  and  subsequently  the  vendi  was  re- 
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tamed  for  the  following  reason  given:  "Having  been 
notified  by  the  clerk  of  the  district  court  of  a  mandate 
issued  by  the  supreme  court  restraining  the  sale  under 
the  judgment  on  which  this  writ  issued  of  the  property 
of  Benj.  A.  Oibson  I  herewith  return  this  writ  without 
offering  said  land  for  sale."  The  mandate  is  found  to 
have  contained  the  following:  "That  the  judgment  ren- 
dered by  you  in  said  cause  be  modified  so  that  the  appel- 
lants shall  be  restrained  from  further  enforcing  the  execu- 
tion or  levy  thereof  against  the  property  of  Benjamin  A. 
Gibson  for  the  purpose  of  applying  the  proceeds  thereof  in 
satisfaction  of  the  balance  due  on  the  judgment  in  favor 
of  Alexander  S.  Porter  and  against  Benjamin  A.  Gibson, 
Jonathan  Chase  and  Joseph  M.  Beardsley^  and  as  thus 
modified  the  said  decree  be  affirmed  at  the  costs  of  the 
appellee." 

The  court  finds  that  the  plaintiff  was  entitled  to  have 
the  amount  due  on  the  vendi  made  out  of  the  property 
levied  upon,  and  that  the  sheriff  should  proceed  to  sell 
the  same  in  accordance  with  the  statute,  and  provides  the 
order  in  which  the  premises  should  be  sold.  The  court 
also  made  the  following  finding :  "And  the  court  further 
finds  that  by  reason  of  the  premises  and  the  forgoing 
facts  as  found  and  the  involved  condition  of  the  title  to 
the  said  several  tracts  of  land  and  the  claims  of  the 
defendants  and  cross-petitioners  respectively  made  against 
said  sale  that  the  plaintiff  is  not  entitled  to  a  personal 
judgment  against  the  defendant,  John  J.  Trompen,  for  his 
refusal  to  sell  the  said  property  under  the  said  vendi  in 
his  hands  which  he  was  requested  by  the  plaintiff  to  do." 
Plaintiff  now  claims  the  court  should  have  given  him 
judgment  against  the  sheriff  for  the  amount  of  the  exe- 
cution and  the  costs  of  this  action. 

A  bill  of  exceptions  was  settled  by  the  appealing  de- 
fendants and  the  plaintiff,  but  the  sheriff  does  not  appear 
to  have  been  made  a  party  to  the  bill  of  exceptions,  and  . 

as  against  him  it  cannot  be  considered.     Indeed  it  is  Jj 

difficult  to  find  ui>on  what  basis  it  can  be  held  that  there 
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is  any  appeal  here  on  the  part  of  plaintiff.  A  careful 
examination  of  the  record  fails  to  reveal  any  sign  of  any 
cross-appeal  on  plaintiff's  part,  except  his  brief.  He 
seems,  however,  to  have  taken  exception  to  the  finding 
in  favor  of  defendant,  sheriff,  and  as  the  transcript  is 
here  perhaps  plaintiff  is  entitled  to  have  the  case  con- 
sidered as  appealed  on  his  behalf  and  against  the  sheriff. 
He  is  not,  however,  entitled  to  have  the  bill  of  exceptions 
considered,  and  the  only  matter  that  need  be  examined  is 
whether  the  findings  of  fact  made  by  the  court  when 
applied  to  the  pleadings  disclose  any  relief  to  which  the 
plaintiff  is  entitled  and  show  a  right  of  recovery  on  his 
part. 

The  findings  so  far  as  they  relate  to  the  dispute  between 
the  plaintiff  and  the  sheriff  are  as  above  stated.  They 
establish  a  lien^  and  a  right  to  sell  property  on  the  \)art 
of  plaintiffs  It  is  manifestly  impossible  that  there  can 
have  been  any  disappearance  or  loss  of  property.  There 
is  nothing  in  the  findings  anywhere  to  indicate  any  loss 
of  value  or  that  the  property  had  not  enhanced  in  value 
during  the  time  that  the  plaintiff  was  required  to  wait 
Neither  is  there  anything  to  indicate  that  the  property 
is  not  ample  to  discharge  the  execution  and  interest 
Plaintiff's  own  petition  is  in  the  alternative  for  either 
a  judgment  or  a  decree  such  as  was  rendered.  Probably 
the  fact  that  the  prayer  for  relief  is  in  the  alternative  and 
one  has  been  granted  would  not  warrant  the  refusal  at 
this  time  to  grant  the  other  also,  if  the  facts  set  out  in 
the  pleadings  and  found  by  the  court  would  warrant  it. 
Bliss,  Code  Pleading  [3d  ed.],  section  161.  But  they 
certainly  do  not.  The  facts  found  by  the  court  do  not 
disclose  as  above  suggested  any  actual  loss  or  damage 
sustained  by  the  plaintiff  because  of  his  delay  in  procur- 
ing the  sale  of  the  property. 

Plaintiff  strenuously  insists  that  he  is  entitled  to  costs 
at  all  events  as  against  the  sheriff.  Coats  in  an  action 
of  this  kind  seem  to  be  placed  by  the  statute  in  the  dis- 
cretionary control  of  the  court.     This  does  not  seem  to 
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be  one  of  the  actions  mentioned  in.  section  620  of  the 
Code  of  Civil  Procedure,  in  which  costs  are  allowed  of 
course  upon  a  recovery  by  plaintiff.  It  is  rather  one  of 
those  "other  actions"  mentioned  in  section  623  of  the  Code, 
in  which  the  court  may  award  and  tax  costs  as  "in  its 
discretion  it  may  think  right  and  equitable."  The  facts 
in  this  case  and  upon  which  the  trial  court  acted  are 
not  before  us,  and  we  ar^  without  any  means  of  determin- 
ing that  the  action  of  the  trial  jcourt  was  not  just  and 
equitable,  and,  of  course,  in  the  absence  of  any  contrary 
showing,  its  correctness  must  be  presumed. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Day  and  Kirkpateick,  CC,  concur.. 

Affirmed. 


John  Schmuck  v.  Cora  Beij.  HiUi. 

Filed  Novembeb  20,  1901.    No.  10,565. 
CommlBSioner's  opinion.    Department  No.  2. 

1.  Libel:    Sui-iriciENCT  of  Publication.     While  the  sending  of  a  libel- 

ous letter  to  the  person  defamed  does  not  amount  to  publication 
thereof,  where  the  sender  so  addresses  it  that  in  ordinary  course 
it  will  reach  a  third  person,  and  as  a  natural  result  it  does  reach 
and  its  contents  become  known  to  such  third  person,  there  is  a 
sufficient  publication. 

2.  Libel:    Sufficiency  of  Publication.    Hence  where  a  libelous  letter 

concerning  plaintiff  was  sent  by  mail  addressed  to  plaintiff's  em- 
ployer and  plaintiff  Jointly,  and  delivered  at  her  employer's  shop, 
where  it  was  found  by  plaintiff  and  turned  over  unopened  to  her 
employer,  who  read  it,  held  that  there  was  a  publication. 

3.  Libel:   Liability  fob  Publications  Subsequent  to  Fibst.    One  who 

puts  a  libel  in  circulation  is  liable  for  any  subsequent  publications 
which  are  the  natural  consequence  of  his  act. 

4.  Witnesses:    Objection  to  Questions:    By  What  Judged.    An  objec- 

tion to  a  question  propounded  to  a  witness  is  to  be  Judged  by  the 
question  itself  and  its  relation  to  the  then  state  of  the  case. 

6.  Bridence  of  Handwriting:  Samples  Obtained  by  Duress  ob  Fraud: 
Proof.  If  writings  offered  as  evidence  of  handwriting  are  ad- 
mitted by  a  party  to  be  his,  but  he  claims  that  their  form  is  the 
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result  of  duress  or  fraud,  the  proper  course  Is  to  show  such  fkct 
for  the  purpose  of  affecting  their  weight 

6.  Expert  Witnesses:   Gompbtbkct:    Disgbetion  of  Oottbt.    The  com- 

petency of  expert  witnesses  is  a  question  largely  within  the  dis- 
cretion of  the  trial  court,  and  Its  rulings  thereon  will  not  be 
reversed  unless  clearly  erroneous  as  a  matter  of  law. 

7.  Appeal  and  Error:   Instbuction  as  to  Legal  Gonsequsnces  of  Cer- 

tain Facts:  Cobbectnbss.  An  instruction  which  merely  points 
out  the  legal  consequence  of  certain  facts,  of  which  there  is  evi- 
dence, in  case  the  Jury  find  them  to  be  established,  is  not  er- 
roneous. 

8.  Several  Causes  of  Action:   Verdict  Upon  Each:    Vauditt.    Where 

several  causes  of  action  are  set  up  in  the  petition  a  separate  ver- 
dict upon  each  is  not  improper. 

9.  Preponderance  of  Evidence:    Rule  Not  Changed  TJivdeb  Cestadt 

Facts.  The  rule  that  a  plaintiff  in  a  civil  action  is  only  re- 
quired to  prove  his  case  by  a  preponderance  of  the  evidence  is 
not  altered  by  the  fact  that  the  acts  charged  upon  the  defend- 
ant are  highly  discreditable  or  even  criminal. 

10.  Appeal  and  Error:    Bvidenob.     Evidence  examined,  and  held  to 

sustain  the  verdict. 

Error  from  the  district  court  for  Oage  county.  Tried 
below  before  Stull,  J.    Affirmed. 

E.  O.  Kretsinger,  for  plaintiff  in  error. 

Hazlett  d  Jack,  contra. 

Pound,  O. 

Cora  Bell  Hill,  hereinafter  siyled  plaintiff,  sued  John 
Schmuck,  hereinafter  referred  to  as  defendant,  upon  four 
causes  of  action,  two  for  lil)el  by  reason  of  a  letter  alleged 
to  have  been  sent  and  published  to  her  sister  and  employer, 
Grace  Hill,  and  a  similar  libelous  communication  posted 
upon  a  telephone  pole  in  front  of  the  post-ofl&ce  in  the 
city  of  Beatrice,  and  two  for  slander.  The  trial  resulted 
in  a  verdict  and  judgment  for  plaintiff,  from  which  error 
is  now  prosecuted. 

The  letter  which  is  the  basis  of  the  first  cause  of  action 
was  sent  by  mail  addressed  to  "Ms.  Grass  Hill,  Cora  Hill" 
at  the  business  address  of  plaintiff's  employer.    The  post- 
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man  delivered  the  letter  by  placing  it  under  the  door, 
where  it  was  found  by  plaintiff  and  by  her  delivered  un- 
opened to  her  sister  who  opened  it  and  became  acquainted 
with  its  contents.  Under  these  circumstances,  it  is  urged 
on  behalf  of  the  defendant  that  there  was  no  publication 
by  him  but  that  the  letter  having  been  first  found  by  plain- 
tiff and  by  her  turned  over  to  her  sister,  plaintiff  and 
not  defendant  gave  it  publicity.  It  is  undoubtedly  true 
that  sending  a  libelous  letter  to  the  person  defamed  does 

m 

not  amount  to  publication  thereof.  On  the  other  hand, 
where,  the  sender  so  addresses  it  that  in  ordinary  course 
it  will  reach  a  third  person,  and,  as  a  natural  result  of 
the  way  in  which  it  is  sent  or  addressed  it  does  reach 
and  its  contents  become  known  to  such  third  person,  there 
is  a  sufficient  publication.  Thus,  in  Delacroix  v.  Tlievenot, 
2  Stark.  [Eng.],  63,  a  libelous  letter  addressed  to  the 
plaintiff  was  received,  opened,  and  read  by  his  clerk  in 
the  regular  course  of  his  employment.  It  was  shown  that 
the  defendant  knew  that  the  clerk  habitually  opened 
letters  addressed  to  plaintiff  unless  marked  "private." 
This  was  considered  evidence  of  intention  that  the  letter 
should  be  read  by  a  third  person  and  the  defendant  was 
held  liable.  In  Seip  v.  Deahler,  170  Pa.  St.,  334,  a  libelous 
letter  addressed  to  plaintiff  was  opened  and  read  by  her 
agent  who  had  charge  of  her  business  correspondence, 
and  had  reason  to  suppose  the  letter  related  to  her  busi- 
ness. It  was  held  that  there  was  a  publication.  In  the 
case  at  bar,  the  letter  was  addressed  to  a  third  person 
as  well  as  to  the  plaintiff,  at  the  third  person's  place  of 
business,  and  it  appears  that  defendant  knew  that  such 
third  person  was  the  plaintiff's  employer.  Moreover  the 
name  of  the  employer  stood  first  in  the  address.  It  would 
seem  clear  that  he  intended  the  employer  to  see  and  read 
the  libelous  communication^  and  that  plaintiff's  handing 
the  letter  unopened  to  her  was  an  ordinary  and  natural 
result  of  the  manner  in  which  it  was  addressed  and  the 
known  relation  of  the  addressees  to  each  other.  But  it 
may  be  obsened  further  that  in  any  case  plaintiff's  sister 
10 
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as  one  of  the  joint  addressees  had  a  right  to  see  and  read 
a  letter  which  had  come  to  her  shop  through  the  mails 
and  hence  handing  it  to  her  was  not  a  voluntary  publica- 
tion by  plaintiff  but  a  necessary  result  of  the  manner 
in  which  defendant  sent  and  addressed  it  The  same  state 
of  facts  was  presented  in  Fonville  v,  M^Nease^  Dudley, 
Law  [S.  Car.],  303,  and  it  was  held  that  if  the  other 
addressee  read  the  letter  or  required  the  plaintiff  to  turn 
it  over  there  would  be  a  publication. 

An  assignment  of  error  which  has  been  pressed  strongly 
relates  to  the  ruling  of  the  trial  court  upon  certain  ques- 
tions asked  of  the  plaintiff  for  the  purpose  of  showing  that 
the  letter  and  its  contents  became  known  to  the  public 
and  to  the  citizens  of  Beatrice.  Of  course,  if  the  libel 
was  republished  and  given  currency  by  plaintiff  herself, 
defendant  would  not  be  liable  for  the  resulting  damage. 
On  the  other  hand,  one  who  publishes  a  libel  is  liable  for 
any.  subsequent  publications  which  are  the  natural  result 
of  his  act  It  was  alleged  in  the  petition  that  the  libel 
had  been  seen  and  read  by  the  public  and  had  gained 
publicity,  and  so  far  as  the  court  could  judge  from  the 
pleadings  and  the  questions  themselves,  the  evidence 
called  for  was  proper.  An  objection  to  a  question  pro- 
pounded to  a  witness  must  be  judged  by  the  question  itself 
and  its  relation  to  the  then  state  of  the  case.  If  the 
answer  was  unresponsive  and  improper,  it  might  have 
been  stricken  out.  If  the  subsequent  course  of  the  testi- 
mony showed  that  the  plaintiff  and  not  the  defendant  was 
responsible  for  the  republications,  a  request  for  an  in- 
struction that  defendant  was  not  liable  therefor  would 
have  been  proper.  But  the  court  had  to  rule  on  the  ques- 
tions themselves,  and  they  were  not  objectionable  on  their 
face.  Missouri  P,  R,  Co.  v.  Fox,  60  Neb.,  531,  552.  A 
similar  question  is  presented  by  the  rulings  of  the  court 
upon  certain  envelopes  written  upon  by  defendant  and 
received  as  evidence  of  his  handwriting.  He  admitted 
that  the  writing  on  these  envelopes  was  his;  but  it  is 
claimed  that  in  ignorance  of  his  rights  he  was  induced  oi 
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compelled  to  write  upon  them  by  the  United  States  dis- 
trict attorney  during  criminal  proceedings  growing  out 
of  the  transaction,  and  that  he  was  deceived  into  copying 
or  endeavoring  to  copy  and  imitate  the  address  on  the 
envelope  containing  the  libel  in  question.  As  he  himself 
testified  before  the  writings  were  offered  that  they  were 
his,  the  court  properly  admitted  them.  If  they  were  ob- 
tained by  duress  or  fraud,  the  proper  course  was  to  show 
such  fact  for  the  purpose  of  affecting  their  weight  as 
evidence.  This  was  done,  and  in  view  of  defendant's  testi- 
mony as  to  where  and  how  they  were  written  it  was  for 
the  jury  to  settle  their  evidential  value. 

Objection  is  also  made  to  the  testimony  of  certain  wit- 
nesses as  experts  in  handwriting.  One  of  these  had  seen 
the  defendant  write  and  knew  his  writing  independent 
of  his  expert  qualifications.  The  qualifications  of  the 
other  witness  complained  of  were  not  extensive.  But  the 
competency  of  expert  witnesses  is  a  question  largely  with- 
in the  discretion  of  the  trial  court,  and  its  rulings  thereon 
will  not  be  reversed  unless  clearly  erroneous  as  a  matter 
of  law.  Missouri  P.  R.  Co.  v.  Fox^  60  Neb.,  531.  There 
was  sufBcient  foundation  laid  so  that  we  cannot  say  the 
testimony  was  absolutely  incompetent 

Several  instructions  given  by  the  court  are  excepted 
to  as  assuming  facts  in  issue.  We  do  not  think  any  of 
them  fairly  open  to  this  objection.  Each  of  them  is  clearly 
conditioned  upon  the  jury  finding  the  facts  on  which  the 
rules  announced  are  stated  to  depend.  There  was  evidence 
of  these  several  facts,  and  the  instructions  merely  pointed 
out  their  legal  consequences  in  case  the  jury  found  them 
to  be  established.  The  other  instruction  criticised  was 
not  complained  of  in  the  motion  for  a  new  trial  and  is 
not  reviewable.  By  direction  of  the  court,  the  jury  made 
a  separate  finding  and  assessment  of  damages  upon  each 
cause  of  action.  We  think  this  was  not  only  not  improper, 
but  eminently  favorable  to  defendant,  and  no  reason  has 
been  suggested  for  believing  that  it  could  have  prejudiced 
him  or  his  cause  in  any  way.  2  Thompson,  Trials,  sec- 
tion 2640. 
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Finally  it  is  urged  that  the  verdict  on  the  first  two 
causes  of  action  is  contrary  to  the  evidence,  and  in  this 
connection  we  are  asked,  in  view  of  the  highly  discredit- 
able nature  of  the  acts  charged  upon  the  defendant  and 
the  fact  that  they  involve  two  criminal  offenses,  to  hold 
that  they  must  be  fastened  upon  him  conclusively  by  the 
evidence.  It  is  fundamental  that  a  plaintiff  in  a  civil 
action  is  only  required  to  prove  his  case  by  a  preponder- 
ance of  the  e\idence.  Where  a  party  seeks  to  impeach  or 
to  vary  the  usual  meaning  of  his  own  formal  acts,  or  to 
impeach  the  solemn  certificate  of  an  officer,  it  may  be 
that  more  is  required  to  make  out  a  preponderance  of 
the  evidence  than  in  other  cases.  But  the  ordinary  rule 
is  not  altered  because  the  acts  alleged  against  the  defend- 
ant are  discreditable  or  even  criminal.  We  have  gone 
over  the  e\ddence  on  each  cause  of  action  and  find  it  ample 
to  sustain  the  verdict.  Indeed,  we  have  been  impressed 
that  defendant  had  an  unusually  fair  and  dispassionate 
trial  in  view  of  the  gross  indecency  of  the  libel  and  the 
wanton  and  malicious  manner  in  which  it  was  posted 
in  one  of  the  most  conspicuous  spots  in  the  ciiy  of 
Beatrice.  In  justice  to  the  plaintiff,  however,  we  do  not 
think  we  ought  to  give  it  further  currency  by  discussing 
the  evidence  in  detail. 

It  is  recommended  that  the  judgment  be  affirmed. 

Sedgwiok  and  Oldham,  CO.,  concur. 

Affirmed. 


Nhlmb  Woodard  v.  Bloodgood  H.  Outtbr. 

Filed  Novembeb  20,  1901.    No.  10,568. 

Commissioner's  opinion.    Department  No.  8, 

1.  Appeal  and  Error:  Ebbob  Not  in  Motion  fob  New  Tbial  Nob  Peti- 
tion IN  Ebbob.  This  court  will  not.  In  an  error  proceeding,  re- 
verse a  case  where  the  error  alleged  was  neither  presented  to 
the  court  below  in  the  motion  for  a  new  trial  nor  assigned 
error  in  the  petition  filed  in  this  court 
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2.  X>eposltioiis:  Objbotions — ^When  to  be  Made.  Objections  to  deposi- 
tions other  than  for  incompetency  or  irrelevancy  must  he  pre- 
sented to  the  court  hefore  the  commencement  of  the  trial. 

Error  from  the  district  court  for  Dawes  county.  Tried 
below  before  Wbstovbr,  J.    Affirmed. 

Allen  Q.  Fisher^  for  plaintiff  in  error. 

Albert  W.  Orites^  contra. 

DUFFIB,  0. 

This  action  was  brought  to  foreclose  a  mortgage  on  lot 
six  (6),  block  eighteen  (18),  in  the  city  of  Ohadron,  Ne- 
braska. The  petition  is  in  the  usual  form,  and  a  decree 
is  prayed  for  the  foreclosure  of  the  mortgage  and  against 
the  defendants  who  were  personally  liable  upon  the  note 
for  any  deficiency. 

Upon  the  trial  it  was  stipulated  that  the  question  of 
liability  for  a  deficiency  should  be  postponed  as  against 
all  parties  except  the  plaintiff  in  error.  No  written 
motion  for  a  new  trial  was  filed  by  the  plaintiff  in  error, 
but  the  bill  of  exceptions  contains  a  motion  for  a  new 
trial  which  was  evidently  dictated  to  the  reporter  and 
counsel  for  plaintiff  in  error  makes  the  claim  in  his  brief 
that  this  was  done  under  an  agreement  of  the  jKirties  and 
by  leave  of  court.  Without  now  determining  whether  the 
provision  of  our  Code  of  Civil  Procedure  requiring  plead- 
ings to  be  in  writing,  may  be  waived  by  the  parties,  we 
will  proceed  to  determine  the  case  aB  though  a  motion 
for  a  new  trial  had  been  regularly  filed.  The  motion 
contained  five  assignments  of  error  bb  follows:  First 
Errors  in  law  occurring  at  the  trial  duly  excepted  to. 
Second.  Error  in  the  amount  of  the  assessment  of  the 
decree.  Third.  The  court  erred  in  the  admission  of  evi- 
dence for  the  defendant's  timely  objection.  Fourth.  The 
petition  of  the  plaintiff  fails  to  state  a  cause  of  action 
against  the  defendants.    Fifth.  The  petition  of  the  plain-  ^ 

tiff  with  defendant's  reply  failed  to  show  the  plaintiff 
entitled  to  anv  relief  against  the  defendants. 


86  NEBRASKA  REPORTS.     [Unofficial. 

Peterson  v.  Estate  of  Peterson. 

It  is  now  insisted  that  the  decree  is  not  supported  by 
the  evidence,  in  that  there  was  no  evidence  offered  to  sup- 
port the  allegation  of  the  petition  "that  no  action  at  law 
has  ever  been  brought  in  any  court  for  the  recovery  of 
said  promissory  note  and  mortgage  deed."  Neither  the 
petition  in  error  filed  in  this  court,  nor  the  motion  for  a 
new  trial,  assign  as  error  the  insufficiency  of  the  evidence 
to  support  the  decree,  and  we  can  consider  no  error  of 
the  district  court  not  assigned  as  such  in  the  petition  in 
error. 

It  is  further  urged  that  the  district  court  erred  in 
admitting  in  evidence  the  deposition  of  Bloodgood  H. 
Cutter.  There  is  no  doubt  that  the  deposition  should 
have  been  suppressed  if  timely  objections  had  been  made 
thereto  by  written  objections  filed  in  the  district  court 
The  record  before  us  fails  to  show  that  any  written  objec- 
tions were  made  to  the  deposition  and  our  statute  is  plain 
that  "no  exception  other  than  for  incompetency  or  irre- 
levency  shall  be  regarded,  unless  made  and  filed  before 
the  commencement  of  the  trial."  Code  of  Civil  Proced- 
ure, section  390. 

We  discover  no  reversible  error  in  the  record  and  there- 
fore recommend  that  the  decree  of  the  district  court  be 
affirmed. 

Ames  and  Albert,  OC,  concur. 

Affirmed. 


T.  L.  Peterson  v.  Estate  of  Margaret  Peterson,  Insane, 

BT  AL. 

Filed  Noyembeb  20,  1901.    No.  10,670. 

Commissioner's  opinion.     Department  No.  3. 

Appeal  and  Error:  Conflictino  Evidence.  The  Judgment  of  a  dis- 
trict court  win  not  be  disturbed  where  the  evidence  was  conflict- 
ing, if  the  record  discloses  sufficient  competent  evidence  to  sup- 
port such  judgment. 

EunoR  from  the  district  court  for  Dixon  county.    Tried 
below  before  Evans,  J.     Affirmed. 
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McNish  d  Olesoiv  and  A.  E.  Barnes^  for  plaintiff  in 
error. 

J.  J.  McCarthy,  contra. 

DUFFIE,  C. 

This  action  was  instituted  to  recover  the  sum  of  92,793.50 
from  the  estate  of  Margaret  Peterson,  an  insane  person, 
and  J.  A.  Seagren  as  guardian.  The  petition  alleges 
that  one  John  E.  Larson  who  was  formerly  guardian  of 
the  i)erson  and  estate  of  the  said  Margaret  Peterson, 
by  means  of  threats  and  false  representations,  obtained 
from  the  plaintiff  the  money  which  it  is  sought  to.  recover 
by  this  action.  It  is  alleged  that  the  plaintiff  is  illiterate 
and  unable  to  read  or  understand  the  English  language 
and  ignorant  of  his  legal  rights;  that  Larson,  after  his 
appointment,  represented  and  said  to  him  that  unless 
the  money  was  paid  over,  the  plaintiff  would  be  thrust 
into  jail  and  imprisoned;  that  the  money  belonged  to 
said  Larson  as  guardian,  and  unless  delivered  and  paid 
over  to  him,  said' money  and  all  money  belonging  to 
the  plaintiff  would  be  taken  from  him;  that  the  court 
had  ordered  him  to  take  that  amount  of  money  from 
plaintiff,  and  that  the  order  of  the  court  must  be  com- 
plied with  in  order  to  save  trouble  to  the  plaintiff;  that 
the  money  so  taken  was  the  absolute  property  of  the  plain- 
tiff;  that  the  representations  made  by  the  guardian  were 
false  and  untrue  in  every  particular,  as  he  well  knew; 
that  the  plaintiff  did  not  receive  any  consideration  what- 
ever for  the  money  so  turned  over  to  the  guardian,  nor 
did  he  give  any  part  of  said  sum  to  the  guardian  as  a 
gift  or  donation  of  the  estate  for  which  he  was  acting, 
but  delivered  the  same  in  ignorance  of  his  rights  and 
In  consequence  of  the  fraudulent  representations  and  the 
threats  made  by  the  said  guardian. 

The  answer  admits  that  the  defendant,  Seagren,  is  the 
duly  appointed  and  acting  guardian  of  Margaret  Peter- 
son, insane,  and  that  said  Margaret  Peterson  is  the  wife  of 
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the  plaintiff,  T.  L.  Peterson.  Further  it  is  alleged  that 
at  the  time  of  the  appointment  of  John  E.  Larson  as 
guardian,  the  plaintiff  and  his  wife,  Margaret  Peterson, 
owned  a  homestead  in  Dixon  county,  Nebraska,  and  no 
other  property;  and  being  desirous  of  selling  said  home- 
stead, and  in  order  to  properly  protect  the  rights  of  Mar- 
garet Peterson  and  to  properly  convey  said  homestead, 
a  guardian  was  appointed  for  her.  That  after  the  ap- 
pointment of  said  Larson  as  guardian,  and  after  the  sale 
and  conveyance  of  the  homestead,  the  plaintiff  voluntarily 
paid  to  Larson,  as  guardian,  the  sum  of  f  1,830  in  notes 
for  Margaret  Peterson's  interest  in  the  homestead.  The 
case  wa?  tried  te  the  court  which  filed  its  findings  of  fact 
and  conclusions  of  law.  The  first,  sixth  and  eighth  find- 
ings of  fact  by  the  court  are  the  only  ones  that  need  to 
be  considered  and  are  as  follows: 

"First  The  court  finds  that  Margaret  Peterson  was  in 
due  form  of  law  adjudged  to  be  insane  and  was  placed 
under  guardianship,  and  that  at  the  time  of  such  adjudica- 
tion and  the  appointment  of  a  guardian  for  the  said  Mar- 
garet Peterson,  the  claimant  and  plaintiff  herein,  T.  L. 
Peterson,  had  in  his  possession  and  under  his  control, 
f  5,000  which  was  the  proceeds  of  the  sale  of  two  hundred 
acres  of  land,  one  hundred  and  sixty  acres  of  which  had 
been  occupied  by  the  said  Margaret  Peterson  and  T.  L. 
Peteraon  as  their  homestead,  the  said  parties  being  hus- 
band and  wife,  and  the  title  to  which  had  been  in  said 
T.  L.  Peterson." 

"Sixth.  The  court  further  finds  that  after  the  appoint- 
ment of  the  said  John  E.  Larson  as  guardian  of  the  estate 
and  person  of  the  said  Margaret  Peteraon,  the  said  guard- 
ian requested  the  said  T.  L.  Peterson  to  give  him,  the  said 
guardian,  one-third  of  his,  Peterson's,  estate  for  the  use 
and  benefit  of  his  wife,  Margaret  Peterson,  and  that  in 
compliance  therewith,  the  said  T.  L.  Peteraon  did  turn 
over  to  the  said  guardian,  the  sum  of  |l,830  composed 
of  cash  and  notes.  That  there  was  an  agreement  between 
the  said  guardian  and  the  plaintiff,  T.  L.  Peterson,  that 
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the  said  Peterson  should  have  the  care  and  control  of 
the  person  of  the  said  Margaret  Peterson,  and  that  for 
such  care  he  should  receive  all  the  interest  and  profit 
arising  out  of  her  estate." 

"Eighth.  And  the  court  further  finds  that  at  the  time 
the  request  for  money  was  made,  neither  T.  L.  Peterson 
nor  the  said  John  E.  Larson  knew  what  the  legal  rights 
of  the  parties  were  in  the  premises  and  that  there  was 
no  fraud  on  the  part  of  the  said  John  E.  Larson." 

As  conclusions  of  law,  the  court  found  that  the  plain- 
tiff was  not  entitled  to  recover  and  judgment  was  entered 
accordingly. 

It  is  urged  by  the  plaintiff  in  error  that  there  was  no 
evidence  whatever  to  support  the  findings  of  the  district 
court,  that  a  part  of  the  land  sold  was  the  homestead 
of  Peterson  and  wife.  Conceding  this  to  be  true,  we  can- 
not see  that  it  makes  any  difference  in  the  legal  aspect 
of  the  case.  That  Peterson's  wife  was  insane  is  undis- 
puted; that  Peterson  was  legally  liable  for  her  support 
cannot  be  controverted.  While  there  was  no  legal  way  of 
compelling  Peterson  to  set  aside  any  part  of  his  money 
for  the  support  of  his  wife,  or  to  place  it  in  the  hands 
of  her  guardian  for  that  purpose,  he  had  the  right  to  do 
so  if  he  chose.  Whether  he  did  so  willingly  or  from  fear 
induced  by  threats  used  by  Larson  was  the  controverted 
question  in  the  case.  Larson's  testimony  is  plain  and  ex- 
plicit that  no  threats  were  used,  and  to  our  minds  the 
evidence  in  favor  of  the  findings  of  the  court  preponder- 
ates, and  it  certainly  is  sufficient  to  support  the  findings. 
All  of  the  witnesses  who  testified  upon  the  trial  were 
apparently  but  little  acquainted  with  the  English  language 
and  we  confess  that  we  have  been  troubled  to  ascertain 
the  full  meaning  of  all  that  was  said.  In  this  respect 
the  record  is  in  a  very  unsatisfactory  condition;  but  this 
is  only  another  reason  why  we  should  refuse  to  interfere 
with  the  findings  of  the  court  who  heard  and  saw  the  wit- 
nesses and  who  had  a  better  opportunity  of  arriving  at 
their  meaning  than  we  can  have  from  the  record  before  us. 
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We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 


Caroline  Davidson,  Executrix,  and  Special  Adminis- 
tratrix OF  THE  Estate  of  Gustaf  Davidson,  De- 
ceased, V.  Andrew  Davidson  bt  al. 

Fii£D  Noybmbeb  20,  1901.    No.  11,886. 
Commissioner's  opinion.     Department  No.  1. 

1.  WIUb:   Contest:    Dbglabatioks  or  Testatob  Subskquent  to  BIakino 

Will.  Mere  declarations  of  a  testator  subsequently  to  the  execu- 
tion of  a  will  are  not  evidence,  in  a  contest  of  the  will  on  the  sole 
ground  of  undue  influence,  of  any  fact  as  to  the  existence  of  such 
influence  stated  in  them. 

2.  Wills:  Contest:    Deglabations  of  Testator  Pbiob  to  Making  Will: 

When  Not  Admissibu:.  In  the  absence  of  independent  proof  of 
undue  influence  where  the  sole  issue  is  as  to  its  existence,  such 
declarations  are  not  admissible  for  any  purpose. 


Wills:  Contest:  Res  QESTis.  A  conversation  fifteen  or  twenty 
minutes  after  the  execution  of  a  will,  between  the  testator  and  a 
subscribing  witness  in  the  absence  of  the  other  subscribing  wit- 
ness who  drew  it  and  in  a  different  building  from  the  one  where 
it  was  made,  which  conversation  refers  to  the  wfll  as  already 
made  and  contemplates  its  continued  existence,  is  not  admis- 
sible as  part  of  the  rea  geatw. 

4.  Wills:    Contest:     Admissibilitt   of   Evidence   Undeb   Recital    in 

Will.  A  recital  in  a  will  offered  for  probate  does  not  warrant 
the  admission  of  evidence,  which  is  otherwise  inadmissible 
under  section  329  of  the  Code,  merely  in  order  to  contradict  such 
recitals. 

5.  Wills:    Inbtbuction  Pbbjudicial.     An  instruction  in  effect  to  find 

for  contestants,  if  the  testator  made  the  will  only  to  keep  peace 
in  the  family,  held  prejudicial  error,  the  only  issue  being  as  to 
undue  influence. 

Error  from  the  district  court  for  Phelps  county.    Tried 
below  before  Adams,  J.    Reversed. 
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A.  J.  Shafer  and  H.  M.  Sinclair,  for  plaintiff  in  error. 

It  cannot  be  proved  as  direct  evidence  of  coercion  or 
undue  influence  that  the  testator* after  executing  his  will 
stated  that  in  some  particular  respect  it  did  not  contain 
his  intention.  1  Underhill,  Wills,  section  161;  Owin  v. 
Gidn,  48  Pac.  Rep.  [Idaho],  295;  Todd  v.  Fenton,  66  Ind., 
25 ;  Earring  v.  Alh^ny  25  Mich.,  505 ;  In  re  Storer,  28  Minn., 
9;  In  re  Hess'  .Will ,  48  Minn.,  504;  In  re  Merriman's 
Appeal,  108  Mich.,  454;  /n  re  Calkins,  112  Cal.,  296;  Pern- 
berton^s  Case,  40^.  J.  Eq.,  520;  Middleditch  v.  Williams, 

45  N.  J.  Eq.,  726 ;  Whitm^in  v.  Morey,  63  N.  H.,  448 ;  Hill  v. 
Bahms,  158  111.,  314 ;  Doherty  v.  Gilmore,  136  Mo.,  414 ; 
Gudney  v.  Cudney,  88  N.  Y.,  148 ;  Herster  v.  Herster,  122 
Pa,  St.,  239;  Ka/ujman  v.  Caughman,  27  S.  E.  Rep.  [S. 
Car.],  16;  Richardson  v,  Richardson,  35  Vt.,  238;  Chad- 
dick  V.  Haley,  81  Tex.,  617;  Kirkpatrick  v,  Jenkins,  96 
Tenn.,  85;  Marx  i.  McGlynn,  88  N.  Y.,  357;  Mooney  v. 
Olson,  22  Kan.,  6&. 

What  a  person  nftid  "recently  after"  or  "recently  before^' 
making  a  will  d^^'^es  not  become  a  part  of  the  res  gcstw, 
'the  test  is:  doe^;  it  (the  main  fact  and  the  declaration) 
constitute  one  f^<mtinuous  transaction?    Collins  v.  State, 

46  Neb.,  37;  7und  v.  Inhabitants  of  Tyngsborough,  9 
Gush.  [Mass.],  86;  Missouri  P.  R.  Co,  v.  Baier,  37  Neb., 
235 ;  Waldele  v.  New  York  C.  &  H.  R.  R.  Co,,  95  N.  Y.,  274 ; 
Commonwealth  v.  Hackett,  2  Allen  [Mass.],  136;  Rock- 
well V.  Taylor,  41  Conn.,  55 ;  Tilson  v.  Terioilliger,  56  N. 
Y.,  273 ;  Leah'^j^  v,  Cass  Ave,  d  F.  G,  R.  Co.,  97  Mo.,  163 ; 
People  V.  Lan^,  100  Cal.,  379;  Cleveland  C.  &  C,  R.  Co.  v. 
Mara,  26  Okio  St.,  185;  Tennis  v.  Inter-State  C.  R.  I.  R. 
Co.,  45  Kaik.c  503 ;  Pennsylvania  R,  Co.  v.  Lyons,  129  Pa. 
St.,  113;  People  v.  Dewey ,  2  Idaho,  79;  Louisville,  N.  A. 
d  C.  R.  Co.  V.  Buck,  116  Ind.,  566. 

The  rea  gestce  ordinarily  does  not  go  from  the  place 
where  the  main  act  took  place;  and  never  where  the 
main  act  was  completed  before  the  principal  actors  go 
from  the  place  where  it  occurred.  Mutcha  v.  Pierce, 
49  Wis.,  231;  Durkee  v.   Central  P.  R.   Co.,  69   Cal., 
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533;  Gusldng  v.  Willard,  11  Gray  [Mass.],  247;  Rhutasel 
V.  Stephens,  68  la.,  627;  Go ff  v.  Sloughten,  78  Wis., 
106;  Merkle  v.  Toxcnship  of  Burlington^  58  Mich., 
156;  Ohio  &  M.  R.  Go.  v.  Stein,  133  Ind.,  243;  Gommon- 
wealth  V.  Harivood,  4  Gray  [Mass.],  41;  People  v.  Lane 
100  Cal.,  379;  TAf?  T.  d  H.  Pueblo  Building  Go.  v.  Klein,  5 
Colo.  App.,  348 ;  Shoecraft  v.  State,  137  Ind.,  443 ;  Brad- 
berry  V.  State,  22  Tex.  App.,  273;  State  v.  Martin,  124 
Mo.,  514. 

If  the  surrounding  acts  or  declarations  will  not  har- 
monize with  the  act  in  question  so  as  to  make  a  com- 
posite whole,  they  are  inadmissible.  Gillett,  Indirect 
and  Collateral  Evidence,  section  243;  Lund  v.  In- 
habitants of  Tyngsborough,  9  Cush.  [Mass.],  36;  Tihon- 
V.  Terxcilliger,  56  N.  Y.,  273;  Moore  v.  Mcacham. 
10  N.  Y.,  207;  Miller  v.  State,  8  Gill.  [Md.],  141;  Equitable 
M.  A.  Association  v.  McGluskey,  1  Colo.  App.,  473 ;  Enos 
V.  Tuttle,  3  Conn.,  247;  State  v.  Dougherty,  17  Nev.,  376; 
People  V.  Dewey,  2  Idaho,  79. 

A  testator  cannot  revoke  his  will  by  parol  under  section 
132,  chapter  23,  Compiled  Statutes.  This  statute  was 
binding  on  the  testator,  regardless  of  what  his  iuteutions 
were  or  might  have  been  in  respect  thereto  and  also  binding 
on  every  one  else,  at  least  every  one  connected  with  this 
lawsuit.  1  Stimson,  American  Statute  Law,  section  2672; 
Blanchard  v.  Blanchard,  32  Vt.,  62;  Mundy  v.  Mundy,  15 
N.  J.  Eq.,  290  ;Glingan  v.  Mitcheltvec,  31  Pa.  St.  25;  Good- 
selVs  Appeal,  55  Conn.,  171 ;  Taylor  v.  Pcgram,'151  111.,  106 ; 
Graham  v.  Burch,  47  Minn.,  171 ;  Ladd's  M'itl,  60  Wis., 
187;  Gains  v.  Gains,  2  A.  K.  Marsh.  [Ky.],  190;  Hise  v. 
Fincher,  10  Ired.  Law  [N.  Car.],  139;  Slaughter  v. 
Stephens,  81  Ala,,  418;  A^en*  v.  Malta  fey,  10  Ohio  St.,  204 ; 
Jones  V.  Moseley,  40  Miss.,  261;  Wittman  v.  Goodlvamd, 
26  Md.,  95;  Kennedy  v.  L  pshaw,  64  Tex.,  412;  Delafield 
V.  Parish,  25  N.  Y.,  9;   Perjue  v.  Perjue,  4  la.,  520. 

J.  L.  McPhcely  and  Hall  &  Reed,  contra. 

The  declarations  of  the  deceased  were  admissable  ai 
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showing  the  state  of  his  mind  in  so  far  as  this  was  ma- 
terial to  the  issne  of  nndne  inflnenca  Barbour  v.  Moore, 
4  App.  Cas.  [D.  C],  535;  Mooney  v.  Ohen,  22  Kan.,  67; 
Waterman  v.  Whitney ,  11  N.  Y.,  157 ;  Shatter  v.  Bumstead, 
99  Mass.,  112 ;  Woerner,  American  Law  of  Administration, 
section  225;  Hindma/n  v.  Vam.  Dyke,  153  Pa.  St.,  243 ;  Bush 
V.  Delano,  71  N.  W.  Rep.  [Mich.],  628;  Beaubien  v.  Cicotte, 
12  Mich.,  459;  Haines  v.  Hayden,  95  Mich.,  at  page  340; 
27  Am.  &  Eng.  Ency.  LaW  [1st  ed.],  505;  Earring  v.  Allen, 
25  Mich.,  at  page  508 ;  Collins  v.  State,  46  Neb.,  37. 

The  declaration,  to  be  a  part  of  the  res  gestcB,  need  not 
be  coincident  in  point  of  fact  with  the  main  fact  proved. 
It  is  enough  that  the  two  are  so  closely  connected  that 
the  declaration  can,  in  the  ordinary  course  of  affairs,  be 
said  to  be  a  spontaneous  explanation  of  the  real  cause. 
Missouri  P.  R.  Go.  v,  Baier,  37  Neb.,  235;  Bradner, 
Evidence,  346;  Rockv:fell  v.  Taylor,  41  Conn.,  55;  Tilson 
V.  Terwilliger,  56  N.  Y.,  273;  Commonwealth  r.  Ha^ikett, 
2  Allen  [Mass.],  136;  1  Greenleaf,  Evidence,  108;  Bradner, 
Evidence,  342 ;  Commonwealth  v.  Mullen,  150  Mass.,  394 ; 
Keyes  v.  State,  122  Ind.,  527;  Pennsylvania  R.  Co.  v. 
Lyons,  129  Pa.  St.,  113 ;  Rains  v.  State,  88  Ala.,  91 ;  People 
V.  O'Neill,  112  N.  Y.,  355;  Bradner,  Evidence,  345;  Wood- 
bury V.  Woodbury,  5  N.  E.  Rep.  [Mass.],  275;  Parsons 
V.  Parsons,  21  N.  W.  Rep.  [la.],  570. 

An  instruction  to  the  jury  that  to  set  aside  a  will  be- 
cause of  undue  influence,  it  must  be  shown  that  the  cir- 
cumstances of  its  execution  are  inconsistent  with  any 
other  hypothesis  than  such  undue  influence,  is  erroneous. 
Gay  V.  Oillilan,  92  Mo.,  250. 

Hastings,  C. 

This  case  is  much  simplified  by  the  fact  that  the  con- 
testants of  the  will  put  their  case  on  the  sole  ground  that 
the  will  of  Gustaf  Davidson,  propounded  by  his  widow 
and  her  children,  was  the  result  of  undue  influence  on  her 
and  their  part.  It  is  conceded  that  the  burden  of  proof 
WBM  upon  the  contestants,  children  by  a  former  wife,  to 
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establish  such  undue  influence.  It  is  contended  by  the 
plaintiff  in  error,  proponent  of  the  will  below,  that  there 
is  no  competent  evidence  to  sustain  the  finding  of  the  jury 
in  favor  of  contestants.  It  is  also  contended  that  there 
were  certain  errors  in  the  admission  and  rejection  of  tes- 
timony, and  in  the  instructions  of  the  court. 

Oustaf  Davidson  on  June  25,  1890,  eight  and  one-half 
years  before  his  death,  being  then  a  well-to-do  farmer  of 
Phelps  county,  about  sixty-nine  years  of  age,  accompanied 
by  a  friend  named  Worden,  appeared  at  the  oflftce  of  P.  O. 
Hedlund,  of  Holdrege,  a  lawyer  and  banker,  and  procured 
a  will  to  be  drawn  up.  He  signed  it  and  procured  its 
signature  by  Worden  and  Hedlund,  bequeathing  all  his 
property  after  the  payment  of  his  debts  to  his  wife  and 
his  nine  children  by  her,  giving  to  the  wife  possession  of 
all  the  property,  the  same  not  to  be  divided  or  distributed 
in  her  lifetime.  She  was  to  have  full  control  of  it  without 
bond  except  that  she  could  convert  it  into  money,  only  so 
far  as  might  be  necessary  to  provide  for  herself  and  the 
children  while  they  should  remain  at  home.  Any  of  the 
children  leaving  home  were  to  forfeit  all  claim  of  support 
from  the  property  and  the  property  was  not  to  be  divided 
until  the  wife  should  die  or  remarry.  The  will  contained  a 
proviso,  as  follows:  "Third.  I  hereby  totally  disinherit 
the  following  named,  my  children  with  my  former  wife, 
viz. :  Andrew,  Christine,  Emily  and  John.  I  do  this  from 
no  ill-will  but  from  the  fact  that  each  of  them  is  quite 
comfortably  situated  and  I  have  given  to  each  of  them 
all  substantial  assistance  to  which  I  deem  them  entitled 
and  I  hereby  direct  that  they  shall  receive  nothing  from 
the  property  of  which  I  may  be  possessed  at  my  death." 

It  appears  from  the  testimony  of  the  subscribing  vnt 
ness,  Hedlund,  that  the  will  was  dictated  either  by  the 
testator  himself  or  by  Worden ;  that  testator  fully  under 
stood  it;  that  its  provisions  were  discussed,  and  that  it 
was  made  as  he  desired  to  have  it.  The  other  subscribing 
witness,  Worden,  testifies  to  the  execution  of  the  will; 
that  it  may  have  been  read  over  to  the  testator,  but  he 
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thinks  not;  and  he  thinks  twenty  minutes,  possibly  fifteen 
minntes,  after  they  left  the  bank,  in  a  stairway  leading 
to  Worden's  room,  the  testator  said  to  him : 

"  'Mr.  Worden,  one  of  my  children  is  so  close  to  me  as 
another,  and  what  I  have  told  you  I  want  you  to  remember, 
and  do  what  I  ask  of  you.'  Mr.  Davidson  wanted  me,  ijf 
I  lived  longer  than  he  did,  to  see  that  all  his  children 
had  justice  and  rights,  because  one  was  the  same  as  the 
other.  *  *  *  He  stuck  to  it  at  all  times ;  he  wanted  all 
to  have  the  same— one  child  the  same  as  another.  ♦  ♦  ♦ 
He  said  that  the  will  was  made  to  keep  peace  in  his  family ; 
he  said  a  great  deal  about  one  of  his  boys,  and  that  was 
the  oldest  one  by  the  second  wife,  Albert ;  this  son  caused 
a  great  deal  of  hardness  between  him  and  his  wife.  He 
said  then  that  this  will  was  made  to  try  and  live  in  peace, 
anyway,  and  if  I  died  before  he  did,  then  they  might  flght 
it  out.  *  •  *  It  was  a  will  on  paper,  but  it  was  not 
his  intention ;  it  was  not  his  heart's  desire  by  any  means. 
•  •  *  That  is  was  not  his  wishes— -not  his  heart's  wishes 
— that  he  had  made  that  will.  *  *  •  It  was  to  keep 
peace  in  the  family.'' 

It  appears  that  this  witness  could  not  understand  the 
Swedish  language,  and  the  testator  by  preference  used 
that  language  and  usually  spoke  in  it  when  talking  with 
Swedes,  and  the  other  subscribing  witness,  Hedlund,  was 
of  that  nationality.  It  also  appears  that  Worden  was 
totally  deaf  in  his  left  ear  and  partly  so  in  the  right.  One 
witness,  Renquist,  relates  of  testator's  staying  over  night 
with  him  on  one  occasion,  in  1897,  and  at  that  time  he  com- 
plained a  good  deal  of  his  relations  with  his  family;  he 
said  if  he  had  f  1,000  he  would  never  go  to  stay  with  them 
again  for  he  could  not  stand  the  pressure,  and  that  ''when 
he  left  my  house  he  would  go  right  to  Holdrege  and  get 
his  divorce,  for  he  couldn't  stand  it  any  longer."  The 
same  witness  relates  a  subsequent  conversation  at  David- 
son's house,  where  he  complained  of  his  oldest  son  by  the 
second  wife,  Albert,  carrying  away  property  given  him  by 
his  mother.    Testator  then  said,  as  stated  by  the  witness. 
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"that  when  Albert  drove  away  he  told  the  old  lady  that 
he  didn't  want  to  see  that  any  more;  that  they  shall  not 
give  one  of  the  children  any  more  than  the  rest  of  them; 
they  should  leave  the  property  the  way  it  is  until  after 
our  death,  then  all  shall  have  equal  share.  All  our  chil- 
dren shall  have  an  equal  share.''  Renquist's  wife  testifies 
to  a  similar  conversation,  except  that  her  statement  in- 
dicates Davidson  spoke  of  "my  children,"  instead  of  "our 
children."  A  son-in-law,  Carlson,  testifies  to  a  good  deal 
of  trouble  between  the  testator  and  his  wife  in  reference 
to  the  conveyance  of  a  farm  to  the  son,  Albert,  in  the  year 
1895,  but  relates  absolutely  nothing  with  reference  to  any 
will.  Some  hundreds  of  pages  of  evidence  were  taken 
from  forty-three  witnesses  sworn,  but  the  only  direct 
reference  to  the  will,  the  only  testimony  tending  in  any 
way  to  establish  any  endeavor  on  the  part  of  the  bene- 
ficiaries to  induce  the  making  of  this  will,  has  been  stated. 
The  rest  of  the  contestants'  evidence  relates  to  the  general 
management  of  the  business  of  the  farm,  and  indicates  a 
general  participation  in  it  on  the  part  of  the  entire  family, 
especially  the  wife,  with  some  disagreements,  but  on  the 
whole  a  decided  authority  and  control  on  the  part  of  the 
testator  down  to  the  end  of  his  life.  The  family  of  testator 
at  the  time  of  making  the  will  consisted  of  two  sons  and 
two  daughters  by  a  former  wife,  all  of  whom  were  married 
and  settled  in  his  neighborhood.  There  was  also  his  wife 
and  present  widow,  the  proponent,  Caroline  Davidson,  and 
her  nine  children,  all  of  whom  are  expressly  named  in  the 
will  and  of  whom  the  three  youngest  were  then  aged  seven, 
six  and  three  years  respectively.  As  before  stated  he  was 
then  sixty-nine  years  of  age,  and  Mr.  Hedlund  states  was 
not  robust  It  appears  that  for  many  years  he  had  done 
very  little  work  on  the  farm  himself  but  "went  around 
and  looked  after  it"  A  witness  testifies  that  about  two 
years  before  his  death  he  came  to  witness'  office  in 
Holdrege  and  asked  to  get  some  writing  done  and  was 
asked  if  it  was  a  will,  and  replied,  "No,  I  have  one."  Dur^ 
ing  his  last  illness,  his  physician,  Dr.  Sundbury,  informed 
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him  of  his  critical  situation  and  told  him  if  his  business 
affairs  were  not  arranged  he  had  better  ^^straighten  them 
up.'*  "He  just  stated  that  his  aflfairs  were  all  right." 
This  was  in  December,  1898,  and  he  died  January  11, 1899. 

The  court  at  the  trial  gave  an  instruction,  No.  14,  to 
which  no  exception  was  taken.  It  was  to  the  effect  that 
a  will  can  not  be  set  aside  by  the  declarations  of  the  tes- 
tator alone,  that  such  evidence  was  not  admitted  for  the 
pari>oBe  of  showing  undue  influence,  but  the  condition  of 
testator's  mind.  If  the  jury  found  the  declarations  had 
been  made  they  might  be  considered  together  with  the 
other  evidence  to  corroborate  other  proof,  but  were  not 
sufficient  of  themselves  to  sustain  the  charge  of  undue 
influence.  Applying  this  doctrine  to  the  case  it  certainly 
seems  that  there  is  no  evidence  of  undue  influence  here. 
There  are  two  things  and  no  more  in  this  case  to  which 
appeal  can  be  made.  One,  the  declarations  of  the  testator, 
and  the  other  the  disinheriting  of  the  older  children.  It 
cannot  be  said  that  the  latter  action  on  the  part  of  an  old 
man  with  a  young  family  and  a  wife,  whose  business 
ability,  at  all  events,  is  unquestioned,  is  so  unreasonable 
as  to  call  for  explanation.  If  one  was  needed  it  seems 
to  be  found  in  an  almost  morbid  desire  that  the  property 
he  had  accumulated  should  be  kept  together.  That  he 
should  provide  for  its  remaining  together  during  the 
mother's  lifetime  and  go  to  provide  for  his  young  family 
in  preference  to  the  self-dependent  children  is  not  a  cir- 
sumstance  which  can  be  allowed  weight  as  independent 
proof  of  coercion. 

The  declarations  of  the  testator  to  the  witness,  Worden, 
can  not  be  held  admissible  as  res  gestce.  They  were 
evidently  no  part  of  the  making  of  the  will.  They  occurred 
at  a  diflferent  place,  in  the  absence  of  the  other  subscribing 
witness,  and  after  the  complete  execution  of  the  instru- 
ment and  as  far  as  they  go  recognize  it  as  already  made. 
The  declarations  are  of  no  more  force  than  if  made  at 
any  subsequent  time,  except  as  their  nearness  to  the 

time  of  making  the  will  makes  their  application  to  it 
11 
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more  vivid.  They  are  no  more  a  part  of  the  transaction  of 
making  the  will  than  if  made  the  next  day,  or  for  that 
matter  the  next  year.  It  seems  to  have  been  error,  there- 
fore, to  characterize  these  declarations  made  a  short  time 
after  the  completion  of  the  will  as  a  part  of  the  res  gestw. 

Many  distinguished  writers  have  regretted  that  English 
and  American  law  does  not  allow  the  statements  of  de- 
ceased persons  of  good  credit  as  to  matters  within  their 
knowledge  and  as  to  which  they  had  no  motive  to  falsify  to 
be  given  in  evidence  to  establish  the  truth  of  the  thing 
stated.  It  is  not  believed,  however,  that  any  good  authority 
for  so  doing  can  be  cited  from  the  courts  and  certainly  none 
is  disclosed  by  the  able  and  exhaustive  briefs  of  counsel 
in  this  case.  It  seems  clear  therefore  that,  at  the  very 
utmost,  these  declarations  of  the  testator  were  only  ad- 
missible for  the  purpose  of  disclosing  the  state  of  his 
mind  thus  shortly  after  making  the  will.  That  is,  they 
could  be  used  if  there  was  independent  proof  of  coercion 
to  show  that  the  action  of  making  the  will  was  influenced 
by  such  coercion.  They  are  no  proof  of  such  coercion 
itself  nor  of  the  truth  of  the  statement  that  the  object 
was  to  keep  peace  in  the  family.  As  before  stated,  with- 
out these  declarations  there  is  absolutely  no  proof  of 
coercion  or  undue  influence.  All  of  the  other  evidence 
is  fully  as  compatible  with  the  hypothesis  that  the  will 
was  not  desired  by  the  proponent,  but  was  reluctantly 
accepted  by  her  instead  of  the  immediate  assistance  to  her 
sons,  which  there  is  some  indication  that  she  desired. 
There  being  no  independent  evidence  of  undue  influence 
the  admission  of  these  declarations  was  error.  The  per- 
emptory instruction  for  a  verdict  asked  by  plaintiff  should 
have  been  given. 

It  would  seem  also  that  the  learned  trial  court  erred 
in  permitting  the  contesting  sons  and  daughters  to  tes- 
tify as  to  what  they  had  received  from  their  father.  Sec- 
tion 329  of  the  Code  provides  that  no  one  having  a  direct 
legal  interest  in  an  action  against  a  representative  of  a 
deceased  person  shall  testify  to  any  transactions  with 
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deoeai^ed  unless  Iiir  evidence  or  that  of  some  witness  as 
to  such  transactions  has  been  introduced  by  the  opposing 
party.  The  evidence  was  admitted  and  is  sought  to  be 
justified  as  contradicting  the  recital  in  the  will.  This 
recital  was  apparently  deemed  by  the  learned  trial  court 
to  be  equivalent  to  evidence  of  the  deceased.  It  does  not 
seem  possible  to  so  regard  it.  Contestants  are  denying 
this  is  testator's  will,  and  claiming  it  was  the  result  of 
coercion.  Until  it  shall  be  established  as  such  will  it  is  no 
more  than  a  claim  and  is  no  more  proof  of  its  recitals  than 
is  the  petition  for  its  probate. 

Instruction  No.  12,  asked  by  the  contestants  and  given 
by  the  court,  seems  somewhat  too  broad  and  liable  to  be 
prejudicial,  especially  in  view  of  the  admission  of  tes- 
tator's declarations.  It  is  in  effect  that  if  the  testator 
made  the  will  only  for  the  purpose  of  keeping  peace  in 
the  family  the  verdict  should  be  for  contestants.  This 
can  hardly  be  the  law.  Keeping  peace  in  one's  family 
can  scarcely  be  an  unlawful  or  immoral  object.  There 
would  seem  to  be  no  legal  objection  to  testator  de- 
vising his  property  for  that  sole  purpose  if  he  deliberately 
concludes  of  his  own  free  will  that  such  is  his  best  policy. 
Of  course,  he  must  not  have  been  coerced  into  making  it. 
The  peace  which  alone  it  is  sought  to  restore  must  not  have 
been  broken  in  order  to  force  the  making  of  such  a  will, 
but  the  peace  of  a  family  is  often  disturbed  over  other 
matters  than  wills.  The  right  to  freely  dispose  of  one's 
property  must  include  the  right  to  do  so  in  such  a  way 
afi  to  maintain  family  peace  and  even  the  making  of  that 
one's  sole  object.  In  this  case,  if  the  wife  was  insisting, 
as  was  her  right,  upon  present  help  being  given  to  these 
maturing  sons,  why  might  not  the  father  instead  of  yield- 
ing to  her  wishes,  make  this  will?  If  he  did  it  without 
solicitation  or  request  from  her  and  at  his  suggestion 
she  accepted  it  as  a  substitute  for  her  real  wish,  what 
possible  objection  could  be  urged  against  it?  Would  it 
make  any  difference  that  his  sole  motive  was  desire  to 
escape  from  the  importunity  for  immediate  assistance, 
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provided  that  such  importunity  had  been  raised  with  no 
such  object  in  view? 

It  is  asked  that  this  court  reinstate  the  probate  of  the 
will  allowed  by  the  county  court  and  enter  final  judgment 
in  this  cause.  This  request  is  based  upon  section  594.  of  the 
Code  providing  for  such  judgment  to  be  rendered  here  as 
the  trial  court  should  have  rendered,  or  that  the  cause 
be  remanded.  Without  at  this  time  indicating  what 
power  this  court  has  to  enter  a  judgment  without  at  least 
a  formal  verdict,  in  a  jury  case,  where  there  has  been  no 
waiver  of  a  jury  trial,  it  would  seem  that  justice  requires 
that  contestants,  if  they  desire,  be  permitted  an  oppor- 
tunity to  present  their  evidence  in  accordance  with  the 
views  herein  expressed. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Day  and  Kirkpatbick,  CO.,  concur. 

Reversed  and  remanded. 


W.  S.  FiSK,  appellee,  v.  Mary  K.  Osgood  et  al.,  appel- 
lants^ BT  al.,  Impleaded  with  Sarah  M.  Wright  et 

AL.^  APPPILLEES. 

Filed  November  20,  1901.     No.  11,972. 
Commissioner's  opinion.     Department  No.  1. 

1.  Courts:    Nunc  Pro  Tunc  Obdeb:    Authobity  or  Courts  to  Grant. 

The  authority  of  courts  both  of  law  and  equity  to  enter  judgment 
or  decree  nunc  pro  tunc^  is  an  inherent  power.  Van  Etten  v» 
Tent,  49  Neb.,  725,  followed. 

2.  Change    of    Journal    Entry    After    Approval:     Validitt.      Bvery 

change  made  by  the  clerk  In  a  journal  entry,  previously  approved 
by  the  court,  is  void  unless  made  in  pursuance  of  section  604  of 
the  Code  of  Civil  Procedure. 

Appeal  from  the  district  court  for  Johnson  county. 
Tried  below  before  Stubbs^  J.     Reversed. 
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Darnel  F.  Osgood  and  8.  P.  D(3W?kfeon/ for  appellants. 
Kelligcur  &  Femeau  and  Hugh  La  Master ^  contra. 

Day,  O.  ^  '    • 

W.  S.  Fisk  brought  this  suit  in  the  district  court  for 
Johnson  county  against  Mary  K.  Osgood  and  Daniel  P. 
Osgood  to  foreclose  a  mortgage  on  the  east  half  of  lots  4 
and  5  in  block  8  of  Kershaw's  addition  to  the  city  of 
Tecumseh.  The  county  of  Johnson  and  Sarah  M.  Wright 
were  also  made  parties  defendants.  The  county  answered 
setting  up  its  lien  for  delinquent  and  unpaid  taxes  for  sev- 
eral years  on  the  east  half  of  lots  3,  4  and  5  of  said  block. 
Sarah  M.  Wright  answered  and  set  up  by  way  of  cross- 
petition  a  prior  mortgage  upon  the  east  half  of  lots  3,  4  and 
5.  Defenses  were  interposed  by  the  Osgoods.  The  cause 
was  tried  to  the  court,  whose  findings,  so  far  as  they  are 
pertinent  to  the  questions  presented  by  this  appeal,  are  as 
follows :  'There  is  due  the  county  of  Johnson  on  the  tax 
lien  set  up  in  the  cross-petition  the  sum  of  $194.62,  which 
is  a  first  lien  on  the  premises  described  in  plaintiflPs 
petition.  •  ♦  ♦  There  is  due  the  defendant,  Sarah  M. 
Wright,  •  ♦  ♦  the  sum  of  $113.33 ;  ♦  ♦  ♦  that  in 
order  to  secure  the  payment  of  said  note,  the  defendant, 
D.  P.  Osgood  ♦  ♦  •  executed  and  delivered  a  mortgage 
upon  the  premises  described  in  plaintiflf's  petition,  •  ♦  ♦ 
and  that  the  same  is  a  second  lien  upon  said  premises  sub- 
ject and  inferior  to  the  lien  of  the  county ;  *  *  *  that 
there  is  due  the  plaintiff  on  the  note  set  up  in  the  petition 
the  sum  of  f 630.62;  ♦  ♦  ♦  that  the  Osgoods  executed 
and  delivered"  a  mortgage  on  the  premises  described  in 
the  petition.  On  these  findings  the  court  decreed  that 
unless  the  said  sums  were  paid  by  the  Osgoods  within 
twenty  days  their  equity  of  redemption  be  foreclosed  on 
said  premises  to-wit:  "The  east  one-half  of  lots  4  and  5 
in  block  8  of  Kershaw's  addition  ♦  ♦  •  shall  be  sold." 
An  appeal  from  this  decree  was  taken  by  Mary  K.  Osgood 
and  affirmed  in  this  court,  being  reported  in  58  Neb.,  486. 
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After  eertifylig  the  transcript  of  the  record  on  that 

appeal,  •tJu?-«?lerk  of  the  district  court,  apparently  without 

tihe**^bowledge  of  any  of  the  parties  to  the  action  or  the 

.•/J;5j&>urt,  took  the  liberty  of  interpolating,  in  that  portion  of 

: •./;*•/' the  decree  ordering  a  sale,  the  word  and  figure  "three  (3)" 

:'•{•.:'  *       in  the  description  of  the  property,  thus  making  the  decree 

••.  •  read,  the  east  one-half  of  lots  3,  4  and  5,  instead  of  the 

east  one-half  of  lots  4  and  5.  An  order  of  sale  was  there- 
upon issued  to  the  sheriff  describing  the  property  to  be 
sold  as  the  east  one-half  of  lots  3,  4  and  5,  and  under  this 
order  of  sale  the  said  premises  were  sold  to  the  plaintiff. 
Mary  K.  Osgood  filed  objections  to  the  confirmation  of 
the  sale,  the  basis  of  the  objection  being  that  the  sale  was 
of  the  east  half  of  lots  3,  4  and  5,  whereas  the  decree,  as 
entered,  did  not  include  or  create  a  lien  upon  the  east 
half  of  lot  3.  Before  the  objections  to  the  confirmation 
were  heard,  the  plaintiff  filed  a  motion  for  a  nunc  pro  tunc 
entry  of  decree,  and  upon  hearing  evidence  as  to  the 
original  decree,  the  court  found  that  the  decree  as  pro- 
nounced on  January  31,  1896,  covered  and  included  the 
east  half  of  lots  3,  4  and  5  in  block  8,  and  that  it  was  not 
recorded  as  rendered,  but  by  inadvertence  the  east  one- 
half  of  lot  3  was  omitted  in  the  description  of  the  prop- 
erty ordered  to  be  sold  by  the  decree.  The  court  thereupon 
ordered  that  the  journal  entry  be  amended  as  of  date 
January  31, 1896,  to  read  as  follows :  "It  is  tlierefore  con- 
sidered, ordered,  adjudged  and  decreed  by  the  court  that 
unless  the  defendants,  D.  F.  Osgood  and  Mary  K.  Osgood, 
shall  within  twenty  days  from  the  entry  hereof  pay  •  •  • 
the  defendants',  Mary  K.  Osgood's  and  Daniel  F.  Osgood's, 
equity  of  redemption  be  foreclosed  on  said  premises  to- wit : 
The  east  half  of  lots  3,  4  and  5  in  block  8  •  •  •  shall 
be  sold."  As  a  part  of  the  same  order,  the  court  overruled 
the  objections  to  the  confirmation  and  confirmed  the  sale. 
From  this  order  of  confirmation  and  from  the  nunc  pnt 
tunc  decree*,  Mary  K.  Osgood  appeals. 
The  rule  is  well  established  that  courts  have  inherent 
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power  to  make  a  nmw  pro  tunc  order.  If  a  judgment  in 
fact  was  rendered,  if  an  order  was  made  and  such  judg- 
ment or  such  order  be  not  properly  recorded,  it  is  com- 
petent for  the  court  at  any  time  afterwards,  in  a  proper 
proceeding  and  upon  a  proper  showing  to  render  nunc  pro 
tunc  the  judgment  or  order  actually  made.  Van  Etten 
V.  Test  J  49  Neb.,  725;  Belkin  v.  Rhodes,  76  Mo.,  643; 
Qibson  v.  Chouteau's  Heirs,  45  Mo.,  171;  Wa^hsmuth  v. 
Orient  Ins.  Co.,  49  Neb.,  590. 

We  think  it  is  clear  from  the  entire  record  that  the 
nunc  pro  tunc  decree  is  wrong,  as  it  gives  the  plaintiff  a 
lien  upon  the  east  one-half  of  lot  3,  whereas  his  mortgage 
did  not  include  lot  3.  The  plaintiff  had  no  lien  upon  this 
lot  and  it  should  not  have  been  sold  to  satisfy  his  mort- 
gage. It  is  apparent  that  what  was  intended  was  to  create 
a  first  lien  in  favor  of  the  county  upon  lots  3,  4  and  5  and 
a  second  lien  upon  the  same  property  in  favor  of  Sarah 
M.  Wright,  and  a  third  lien  in  favor  of  the  plaintiff  upon 
lots  4  and  5.  The  decree  should  have  made  suitable  pro- 
visions  for  the  appraisement  and  sale  of  lot  3  and  the 
distribution  of  the  proceeds  of  the  sale  ther(H)f  separate 
from  the  sale  of  lots  4  and  5.  There  is  some  uncertainty 
as  to  the  time  when  the  change  was  made  in  the  decree, 
but  not  as  to  the  mode.  It  was  made  by  the  clerk  without 
notice  to  the  parties  and  without  direction  of  the  court. 
The  clerk  testified  on  the  hearing  that  he  made  the  change 
within  a  few  days  after  the  entering  of  the  original  decree ; 
that  was  on  January  31,  1896,  and,  yet,  on  June  17,  1896, 
the  same  clerk  certified  the  record  of  the  case  to  this  court, 
in  which  the  decree  was  recited  as  it  had  first  been  spread 
on  the  journal;  that  was  the  decree  before  this  court  and 
which  was  by  this  jcourt  affirmed. 

Section  604  of  the  Code  provides  as  follows :  "The  pro- 
ceedings to  correct  mistakes  or  omissions  of  the  clerk,  or 
irregularity  in  obtaining  a  judgment  or  order,  shall  be  by 
motion,  upon  reasonable  notice  to  the  adverse  party  or  his 
attorney  in  the  action."    Any  change  or  correction  in  the 
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journal  as  approved  by  the  clerk  otherwise  than  in  accord- 
ance with  the  requirements  of  this  provision  of  the  statutes 
is  void.  It  is  therefore  recommended  that  the  order  of 
the  district  court  entering  the  nitnc  pro  tunc  decree  be 
reversed  and  that  the  order  confirming  the  sale  be  reversed 
at  the  costs  of  the  plaintiff,  commencing  with  the  issuance 
of  the  order  of  sale;  that  plaintiff  have  permission  to 
apply  for  a  nunc  pro  tunc  order  correcting  the  decree  and 
findings  entered  January  31,  1896,  to  conform  to  the  facts 
found,  and  that  a  reappraisement  and  sale  be  ordered. 

It  is  therefore  recommended  that  the  judgment  be  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Hastings  and  Kibkpatbick^  CO.,  concur. 

Reversed  and  remanded. 


The  First  National  Bank  of  Hastings,  Nebraska,  v. 
The  Farmers  &  Merchants  Bank  of  Platte  Center, 
Nebraska,  et  al. 

Filed  November  20,  1901.    No.  12,049. 
Commissioner's  opinion.     Department  No.  2. 

1.  Election  to  Plead  Over:    Effect.     Having  elected   to   plead   over 

plaintiff  cannot  open  up  for  review  the  order  of  the  court  in 
sustaining  a  demurrer  to  his  petition. 

2.  Bole  When  Amended  Petition  is  Filed.    This  waiver  also  attaches 

to  an  amended  petition  which  is  filed  after  demurrer  and  which 
is  similar  in  all  material  respects  to,  and  contains  no  averments 
different  from  those  contained  in  the  original  petition. 

3.  Bills  and  Notes:    Indorsement  "Fob  Collection":    Notice.    An  in- 

dorsement of  a  draft  to  a  hank  "for  collection"  is  notice  to  sub- 
sequent holders  that  the  indorsee  is  agent  and  not  owner  of  the 
draft. 

4.  "The  Law  of  the  Case":    Definition  and  Application.     "The  law 

of  the  case"  is  a  rule  of  expediency  which  should  not  be  lightly 
disregarded,  but  it  should  be  restricted  to  such  questions  as  have 
been  presented  to,  and  decided  by,  this  court  at  the  former  hear- 
ing of  the  same  case  and  those  necessarily  involved  in  such  de- 
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diloii  ftnd  should  not  apply  to  a  mere  expression  of  opinion  In 
regard  to  matters  not  actually  inyolyed  in  the  decision,  nor 
should  It  apply  to  questions  referred  to  by  Intimation  only  and 
not  determined. 

EhtBOB  from  the  district  court  for  Platte  county.  Tried 
below  before  Obimison,  J.    Aprmed. 

J.  B.  Cessna,  for  plaintiff  in  error. 

The  indorsements  of  a  check  by  a  payee  may  be  said 
ordinarily  to  be  a  guarantee  of  the  genuineness  of  the  in- 
dorsements theretofore  on  the  paper.  PeopWs  Bank  v, 
Franklin  Bank,  12  S.  W.  Rep.  [Tenn.],  716,  3  Am.  &  Eng. 
Ency.  Law,  223,  225;  TwmhvM  v.  Bowyer^  40  N.  Y.,  456; 
Susquettana  Bank  v,  Loomis,  39  Am.  Rep.  [N.  Y.],  652; 
White  t?.  Continental  National  Bank^  64  N.  Y.,  316. 

By  adding  "for  collection"  or  "on  account"  to  the 
indorsement,  a  bank  simply  restricts  the  negotiability  of 
a  draft  and  does  not  relieve  itself  from  its  warranty  that 
the  payee^s  indorsement  is  genuine.  First  National  Bank 
of  Belmont  v.  First  National  Bank  of  Bamesville,  50  N.  E. 
Rep.  [Ohio],  at  pages  724,  725;  Northwestern  National 
Bank  of  Chicago  v.  Bank  of  Commerce,  17  S.  W.  Rep. 
[Mo.],  982-984;  Rhodes  v.  Jenkins,  31  Pac.  Rep.  [CJolo.], 
491;  First  National  Bank  of  Crawfordsmlle  v.  Indiana 
National  Bank,  30  N.  E.  Rep.  [Ind.],  808;  Indiana  No- 
tional  Bank  of  Lafayette  v.  First  National  Bank,  36  N.  E. 
Rep.  [Ind.],  382,  383;  Citizens^  National  Bank  of  Da/ven- 
port  V.  City  National  Bank,  82  N.  W.  Rep.  [la.],  464; 
First  National  Bank  of  Chicago  v.  Northwestern  National 
Bank,  29  N.  E.  Rep.  [Ill.]>  884;  Rossi  v.  National  Bank 
of  Commerce,  71  Mo.  App.,  150 ;  National  Bank  of  North 
America  v.  Bangs,  106  Mass.,  441;  Star  Fire  Ins.  Co.  v. 
New  Hampshire  National  Bwnk,  60  N.  H.,  442 ;  Wilson  v. 
Smith,  3  How.  [U.  S.],  763;  Birmingham  National  Bank 
V.  Bradley,  16  So.  Rep.  [Ala-],  440;  Sweeney  v.  Easter, 
1  WaU.  [U.  S.],  166. 

A  plaintiff  having  paid  money  on  a  draft  upon  which 
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there  was  a  forged  indorsement  can  recover  back  from 
a  bank  which  had  received  said  draft  for  collection  on 
account  far  money  had  and  received,  or  for  money  paid  by 
mistake.  Citizens'  National  Bank  of  Davenport  v.  City 
National  Bank^  82  N.  W.  Rep.  [la.],  464;  Bank  of  Com- 
merce t.  Union  Bank,  3  N.  Y.,  230;  Bank  of  Orlean^f  v. 
Smithy  3  Hill  [N.  Y.],  560;  Canal  Bank  v.  Bank  of  Albany, 
1  Hill  [N.  Y.],  287;  National  Bank  of  North  America  v. 
Bangs,  106  Mass.,  441 ;  People  v.  Bank  of  North  A  merica, 
75  N.  Y.,  547;  Birmingham  National  Bank  v.  Bradley,  15 
So.  Rep.  [Ala.],  440-444;  Levy  v.  First  National  Bank,  27 
Neb.,  557,  43  N.  W.  Rep.,  354;  Vagliano  Brothers  v.  Bank, 
23  Q.  B.  Div.  [Eng.],  243;  Irving  Bank  v.  Wetherald,  36 
N-  Y.,  335;  Espy  v.  Bank  of  Cincinnati,  18  Wall.  [U. 
5.1,604. 

Money  paid  by  the  drawee  to  an  innocent  holder  npon 
a  forgfed  indorsement  may  be  recovered  back.  4  Am. 
k  Eng.  Ency.  Law  [2d  ed.],  501,  502  and  note;  Espy 
V.  Cincinnati  Bank,  18  Wall.  [U.  S.],  604;  First 
National  Bank  v.  Northwestern  National  Bank,  38  N.  E. 
Rep.  [111.],  739;  McKleroy  v.  Southern  Bank,  74  Am. 
Dec.  [Ky.],  438;  Third  National  Bank  of  St.  Louis  v. 
Allen,  59  Mo.,  310;  Canal  Bank  v.  Bank  of  Albany,  1  Hill 
[N.  Y.],  287;  Chambers  v.  Union  National  Bank,  78 
Pa.  St,  205. 

The  indorsement  of  the  United  States  National  Bank, 
although  not  a  passing  of  title  was  an  assurance  of  title 
and  right  to  collect,  and  was,  therefore,  a  guarantee  of 
the  previous  signatures.  Tann^itt  v.  Rocky  Mountain 
National  Bank,  9  Am.  Rep.  [Colo.],  157;  Morga^i  v.  Ber- 
gen^ 3  Neb.,  209;  Sturdevant  v.  Hull,  8  Am.  Rep.  [Me.], 
409;  Fiske  v.  Eldndge,  12  Gray  [Mass.],  474. 

If  indorser  signs  merely  his  own  name,  he  will  be  per- 
sonally liable,  even  though  he  appears  in  the  body  of 
the  instruments  as  acting  as  agent  1  Am.  &  Eng.  Ency. 
Law  [2d  ed.],  1044;  Bam^k  of  Oenesee  v.  Patchin  Bank, 
19  N.  Y.,  312. 

Some  authorities  hold  the  title  does  not  pass  by  in- 
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dorsement  for  collection  or  on  account,  that  such  indorsee 
is  agent  of  the  first ;  that  transfer  is  no  guarantee  of  pre- 
vious signatures;  and  that,  if  agent  pays  over  funds  be- 
fore notice,  the  remedy  is  against  the  principal  alone. 
United  States  v.  American  Exchange  National  Bank,  70 
Fed.  Rep.,  232;  Commercial  Bank  of  Pennsylvania  v.  Armr 
strong,  148  U.  S.,  50;  White  v.  National  Bank,  102  U.  S., 
658;  Sweeney  v.  Easter,  1  Wall.  [U.  S.],  166;  Wells,  Fargo 
d  Co.  V.  United  States,  45  Fed.  Rep.,  337;  National  Park 
Bank  v.  Seaboard  Bank,  20  N.  E.  Rep.  [N.  Y.],  632; 
United  States  National  Ba/nk  v.  National  Park  Bank,  13 
N.  T.  Supp.,  411;  United  States  National  Bank  v.  Na- 
tional Park  Bank,  29  N.  E.  Rep.  [N.  Y.],  1028. 

Upon  a  second  trial  of  a  cause  the  court  will  examine 
the  whole  record  including  its  opinion  to  see  what  ques- 
tions have  been  presented  by  the  pleadings  on  the  first 
trial  and  necessarily  decided  or  necessarily  involved  and 
will  apply, the  law  of  the  case.  MoKinlwy  v.  Tuttle, 
42  Cal.,  571;  Troup  v.  Horbach,  53  Neb.,  795,  78  N.  W. 
Sep.,  286;  Missouri,  Ka/nsas  &  Texas  Trust  Co.  v.  Clark, 
60  Neb.,  406,  83  N.  W.  Rep.,  202;  Motley  v.  Motley, 
60  Neb.,  593,  83  N.  W.  Rep.,  830;  State  v.  Omaha 
National  Bank,  60  Neb.,  232,  82  N.  W.  Rep.,  850;  Ullie 
V.  Trentman,  29  N.  E.  Rep.  [Ind.],  405;  Little  Rock 
Cooperage  Co.  v.  Hodge,  34  S.  E.  Rep.  [Ga.],  667;  City 
of  Logansport  v.  Humphreys,  6  N.  E.  Rep.  [Ind.],  337; 
Dyer  v.  Ambleton,  19  S.  W.  Rep.  [Ark.],  574;  Home  Fire 
Insurance  Co.  v.  Johan^en,  59  Neb.,  349,  80  N.  W.  Rep., 
1047;  Richardson  Drug  Co.  v.  Teasdall,  59  Neb.,  150,  80 
N.  W.  Rep.,  494;  Hay  den  v.  Frederickson,  59  Neb.,  141, 
80  N.  W.  Rep.,  494;  Nelson  v.  Bevins,  19  Nebi,  715;  28 
N.  W.  Rep.,  331;  Pinkham  v.  Pinkham,  60  Neb.,  600,  83 
N.  W.  Rep.,  837;  Wittenberg  v.  Mollyneau^,  60  Neb., 
583,  83  N.  W.  Rep.,  842;  Todd  v.  Houghton,  59  Neb., 
588,  81  N.  W.  Rep.,  508;  Ripp  v.  Hale,  45  Neb.,  567,  64 
N.  W.  Rep.,  454;  Barker  v.  Wheeler,  60  Neb.,  470,  83  N. 
W.  Rep.,  678;  Cobum  v.  Watson,  48  Neb.,  257,  67  N.  W. 
Rep,  171;  Fuller  v.  Cunningham,  48  Neb.,  857;  Motley 
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V.  Motley,  60  Neb.,  593,  83  N.  W.  Rep.,  830;  Mead  v. 
'  Tzschuck,  57  Neb.,  615,  78  N.  W.  Rep.,  262. 

"The  law  of  the  case"  applies  to  all  matters  either 
actually  brought  forward  or  such  as  might  have  been 
brought  forward  and  litigated.  When  the  questions  are 
necessarily  involved,  and  where  the  conclusion  declared 
could  not  have  been  reached  without  either  expressly  or 
impliedly  deciding  such  questions,  the  judgment  on  appeal 
rules  the  case  throughout  all  its  subsequent  stages. 
"Every  argument  made  here  could  have  been  made  on 
a  former  hearing,  and  if  well  founded  would  have  re- 
sulted in  the  affirmance  of  the  former  judgment.  The 
defendants  had  full  opportunity  to  urge  these  objections 
on  the  former  appeal.  Having  failed  to  rely  upon  the 
error,  if  error  it  is,  they  must  be  regarded  as  having 
waived .  their  right  to  do  so  on  a  subsequent  appeal." 
Cromwell  v.  County  of  Sac,  94  U.  S.,  351;  Richter  v. 
Leiby'8  Estate,  83  N.  W.  Rep.  [Wis.],  694;  Dilworth  v. 
Curt 8, 139  111.,  508,  29  N.  E.  Rep.,  861 ;  Barker  v.  Wlieeler, 
60  Neb.,  470,  83  N.  W.  Rep.,  678;  Gregory  v.  Kenr 
yon,  34  Neb.,  640-649;  Omaha  Life  Insurance  Co.  v.  Ket- 
tenhach,  55  Neb.,  330,  75  N.  W.  Rep.,  827;  Wittenberg 
V.  Mollyneauw,  60  Neb.,  583,  83  N.  W.  Rep.,  842;  Mead 
V.  Tzschuck,  57  Neb.,  615,  78  N.  W.  Rep.,  262;  Tzschuck 
V.  Mead,  47  Neb.,  260,  66  N.  W.  Rep.,  428;  Nelson  v. 
Bevins,  19  Neb.,  715,  28  N.  W.  Rep.,  331 ;  Chicago,  B.  d  Q. 
R.  Co.  V.  Hull,  24  Neb.,  740 ;  Ripp  v.  Hale,  45  Neb.,  567,  64 
N.  W.  Rep.,  454;  Todd  v.  Houghton,  59  Neb.,  538,  81  N. 
W.  Rep.,  508;  Chouteau  v,  Gibson,  76  Mo.,  38;  Nickless 
v.  Pearson,  26  N.  E.  Rep.  [Ind.],  478;  Metropolitan  Bank 
V.  Taylor,  62  Mo.,  338;  Herman,  Estoppel  and  Res  Adju- 
dicata,  117-118,  548-549;  Crockett  v.  Gray,  31  Kan.,  246; 
O^Brien  v.  Manwaring,  81  N.  W.  Rep.  [Minn.],  746; 
Sayers  v.  Auditor  General,  82  N.  W.  Rep.  [Mich.],  1045; 
SmytJiv.  Nef,  17  N.  E.  Rep.  [HI.],  702;  Ogden  v.  Lar- 
rabee,  70  111.,  510,  513;  Ficener  v.  Bott,  47  S.  W.  Rep. 
[Ky.],  251;  South  Bend  Flow  Co.  v.  Cribb  Co.,  81  N.  W. 
Rep.  [Wis.],  675;   Ellis  v.  Northern  F.  R.  Co.,  50  N.  W. 
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Rep.  [Wis.],  397;  Fire  Department  of  Oshkoah  v.  Tuttle, 
7  N.  W.  Rep.  [Wis.],  549;  Quackenhtish  v.  Wiacof^n  & 
M.  R.  Co.,  37  N.  W.  Rep.  [Wis.],  834;  Schoenleber  v.  Burk- 
hart  J  69  N.  W.  Rep.  [Wis.],  343;  Noonwn  v.  Orton,  2T 
Wis.,  300;  Trustees  of  School  District  No.  28  v.  Stocker, 

42  N.  J.  Law,  115;  Thompson  v.  Myrick,  24  Minn.,  4;  3 
American  Century  Digest,  sections  4356,  4358,  4364; 
Fargerson  v.  Smith,  3  N.  E.  Rep.  [Ind.],  866;  McKinney 
V.  State,  19  N.  E.  Rep.  [Ind.],  613;  City  of  Long  sport  v. 
Humphreys,  6  N.  B.  Rep.  [Ind.],  337;  Test  v.  Larsh,  76 
Ind.,  452;  Cramer  v.  Stone,  38  Wis.,  259;  Krise  v.  Ryan, 
19  S.  E.  Rep.  [Va.],  783;  Findlay  v.  Trigg's  Admr.,  3  S. 
E.  Rep.  [Va.],  142;  Lillie  v.  Trentman,  29  N.  E.  Rep. 
[Ind.],  405;  Aurora  City  v.  West,  7  Wall.  [U.  S.],  82; 
Chaffin  v.  Taylor,  6  Sup.  Ct  Rep.,  518-520;  Furth  v.  ijnell, 

43  Pac.  Rep.  [Wash.],  935;  Brusie  v.  Gates,  31  Pac.  Rep. 
[Cal.],  Ill;  Thatclier  v.  Gottlieb,  59  Fed.  Rep.,  872; 
Ui'inlen  v.  Mwrtin,  59  Cal.,  181;  Chaffin  v.  Taylor,  116  U. 
S.,  567;  Roberts  v.  Moody,  83  N.  W.  Rep.  [Wis.],  307; 
Portland  Trust  Co.  v.  Coulter,  31  Pac.  Rep.  [Ore.],  80; 
Dodge  v.  Go/ylord,  53  Ind.,  365;  Newberry  v.  Blatchford^ 
106  111.,  at  page  593 ;  Washington  Bridge  Co.  v.  Steicart, 
3  How.  [U.  S.],  413;  Barney  v.  Winona  &  St.  Peter  R, 
Co.,  117  U.  S.,  228,  6  Sup.  Ct.  Rep.,  654;  West  v.  Douglas, 
34  N.  E.  Rep.  [111.],  141;  Jaffe  v.  Skae,  48  Cal.,  540; 
Harmon  v.  Auditor,  13  N.  E.  Rep.  [Ill.]>  161;  Beloit  v. 
Morgan,  7  Wall.  [U.  S.],  619;  Seabright  v.  Seabright,  10 
S.  E.  Rep.  [W.  Va.],  265;  McCoy  v.  McCoy,  2  S.  E.  Rep. 
[W.  Va.],  809;  Mygatt  v.  Coe,  42  N.  E.  Rep.  [N.  T.],  17; 
Davidson  v.  Dallas,  15  Cal.,  75;  Lowry  v.  Davenport,  7 
S.  E.  Rep.  [Ga.],  91;  Mitchell  v.  Davis,  23  Cal.,  381; 
Ellis  V.  State  Insurance  Co.,  27  N.  W.  Rep.  [la.],  762; 
3  American  Century  Digest,  section  4360;  Polack  v. 
McGrath,  38  Cal.,  666;  McFall  v.  Iowa  Central  R.  Co., 
73  N.  W.  Rep.  [la.],  355;  Ruegger  v.  Indianapolis  &  St. 
Louis  R.  Co.,  103  111.,  449 ;  Briscoe  v.  Lloyd,  64  111.,  at 
page  35;  DoAnd  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57 
Fed.  Rep.,  980;   Everill  v.  Swan,  57  Pac.  Rep.  [Utah], 
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716;  Peay  v.  Salt  Lake  City,  40  Pac.  Rep.,  206;  HaffiiUofir 
V.  Quimby,  46  111.,  90;  Stocton  v.  Ford,  18  How.  [U.  8.], 
418,  420;  Indiana,  B.  d  W.  R.  Oo.  v.  Koons,  105  Ind.,  507; 
'Kilamder  v.  Hoover,  11  N.  E.  Rep.  [Ind.],  796;  Felton  v. 
Smith,  88  Ind.,  149;  Slater  v.  Skirvin^,  51  Neb.,  108,  70 
N.  W.  Rep.,  493;  Herman,  Estoppel  and  Res  Adjudieata, 
pp.  128-131,  sections  457,  561,  pp.  280-2,  312, 160-162;  Herir 
derson  v.  Henderson,  8  Hare  [Eng.],  at  page  115;  Aurora 
City  V.  West,  7  Wall.  [U.  S.],  82;  Gould  v.  Evansville  d 
O.  R.  Co.,  91  U.  S.,  526,  533;  Stafford  v,  Clark,  2  Bing. 
[Eng.],  37i;  Miller  V.  Covert,  I  Wend.  [N.  T.],  487;  Bagot 
V.  Winiams,  3  B.  &  O.  [Eng.],  235;  Roberts  v.  Heim,  27 
Ala.,  678. 

Hamilton  d  Maxwell,  contra. 

A  restrictive  indorsement  of  negotiable  paper  does 
not  pass  the  legal  title  to  the  paper,  and  under  such 
indorsement  the  indorsee  is  a  mere  agent.  United 
States  National  Bank  of  Omaha  v.  Oecr,  55  Neb.,  462; 
Commercial  Bank  of  Pennsylvania  v.  Armstrong.  148 
U.  S.,  50;  Snx^eny  v.  Easter,  1  Wall.  [U.  S.],  166;  WAtfe 
V.  Miners  National  Bank,  102  U.  S.,  658;  National  Park 
Bank  v.  Scabord  Bank,  114  N.  Y.,  28;  National  City  Bank 
V.  Wcstcott,  118  N.  Y.,  468;  Wells,  Fargo  d  Co.  v.  United 
States,  45  Fed.  Rep.,  337. 

Having  elected  to  plead  over,  the  plaintiff  cannot  open 
up  for  review  the  order  of  the  court  sustaining  a  demurrer 
to  the  petition.  WJieeler  v.  Barker,  51  Neb.,  846;  Buck  v. 
Reed,  27  Neb.,  67;  Cox  v.  PeotHa  Mfg.  Co.,  42  Neb.,  660; 
Orotte  V.  Nagle,  50  Neb.,  363;  Citizens  State  Bank  v. 
Pence,  59  Neb.,  579;  Oaranflo  v.  Cooley,  5  Pac.  Rep. 
[Kan.],  767. 

Oldham,  0. 

This  action  was  brought  in  the  court  below  by  the  plain- 
tiff against  the  defendants  to  recover  the  ajnount  of  a  draft 
payable  to  the  order  of  John  Baughman  drawn  on  the 
plaintiff    by    the    Nebraska    Loan    &    Trust    Company, 
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which  was  thereafter  paid  by  the  plaintiff.  This  draft  at 
the  tinie  of  payment  bore  the  indorsement  of  John  Baugh- 
man,  A.  M.  Swartzendruver  and  the  defendants. 

The  material  allegations  of  plaintiff's  amended  petition 
are  in  substance,  that  on  August  10,  1892,  the  Nebraska 
Loan  &  Trust  Company  being  indebted  to  one  John 
Baughman  in  the  sum  of  $1,136  drew  its  check  on  the 
plaintiff  for  that  amount  payable  to  his  order  and  sent  it 
to  A.  M.  Swartzendruver  to  deliver  to  Baughman.  It  is 
alleged  that  after  its  delivery  the  check  was  indorsed 

hia 

'^John    X  Baughman.     Witness,  A.  M.  Swartzendruver"; 

nuirk 

that  Swartzendruver  then  indorsed  the  check  "A.  M. 
Swartzendruver^';  that  it  was  by  him  then  presented 
to  the  Farmers  and  Merchants  Bank  of  Platte  Cen- 
ter, and  it  was  by  that  bank  indorsed  "Pay  M.  T.  Barlow, 
Cash.,  or  order,  on  account  Farmers  and  Merchants  Bank, 
Platte  Center,  Nebraska,  D.  D.  Lynch,  Cash."  and  sent  to 
the  defendant,  The  United  States  National  Bank  of 
Omaha;  that  it  was  by  the  latter  bank  paid  and  indorsed 
'*Pay  First  National  Bank  for  collection  and  return  to 
Tnited  States  National  Bank,  Omaha,  Nebraska,  M.  T. 
i^arlow,  Cash."  and  sent  to  the  plaintiff,  and  that  plaintiff, 
relying  upon  the  indorsements  of  the  defendants,  the 
Farmers  and  Merchants  Bank  of  Platte  Center  and  the 
United  States  National  Bank  of  Omaha,  paid  the  same  aa 
the  Nebraska  Loan  and  Trust  Company  had  sufficient 
money  on  deposit  in  plaintiff's  bank  for  such  purposes. 
It  is  also  alleged  that  on  September  14,  1892,  it  was  dis- 
rovered  that  the  name  of  John  Baughman  on  the  check 
was  a  forgery,  and  the  plaintiff  believing  the  evidence 
presented  to  it  on  this  point  paid  back  to  the  Nebraska 
Tjoan  &  Trust  Company  the  sum  of  f  1,136  and  took  an 
assignment  of  the  check  and  notified  each  of  the  defend- 
ants of  the  forgery.  On  issues  properly  joined  on  this 
I)etition  and  separate  answers  of  the  defendants  a  trial 
was  had  in  the  court  below,  judgment  was  rendered  for  the 
defendants,  and  on  proceedings  in  error  instituted  in  this 
court  the  judgment  was  reversed  and  cause  remanded  for 
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a  new  trial.  See  First  National  Bank  of  Hastings  v. 
Farmers  d  Mercha/nts  Bank  of  Platte  Center j  66  Neb.,  149, 
76  N.  W.  Rep.,  430. 

After  this  reversal  and  the  filing  of  the  mandate  in  the 
court  below,  the  defendant,  the  United  States  National 
Bank,  filed  an  amended  answer  setting  forth,  among  other 
things,  that  its  indorsement  on  the  draft  was  a  limited  one, 
that  it  acted  only  as  an  agent  for  its  co-defendant^  the 
Farmers  &  Merchants  Bank  of  Platte  Center,  in  forward- 
ing the  check  and  collecting  it  from  the  plaintiff;  that  it 
never  owned  the  instrument,  never  had  any  interest  therein 
or  in  the  money  collected  thereon,  and  that  before  it  had 
any  knowledge  that  there  was  any  claim  that  the  indorse- 
ment of  the  name  of  John  Baughman  on  the  check  was  a 
forgery,  it  paid  all  the  money  collected  by  it  thereon  to 
its  principal,  the  Farmers  &  Merchants  Bank  of  Platte 
('enter.  A  reply  was  filed  to  this  amended  answer  and 
subsequently,  by  leave  of  court,  the  answer  and  reply 
were  withdrawn  and  the  defendant,  the  United  States 
National  Bank,  filed  a  demurrer  to  the  plaintiff's  amended 
petition  on  which  the  cause  had  formerly  been  tried,  on 
the  ground  that  it  did  not  state  facts  sufScient  to  consti- 
tute a  cause  of  action  against  the  defendant,  the  United 
States  National  Bank  of  Omaha.  This  demurrer  was 
sustained  by  the  lower  court;  plaintiff  thereupon  asked 
leave  to  file  a  second  amended  petition. 

For  its  second  amended  petition  plaintiff  added  to  the 
petition  to  which  the  demurrer  had  been  sustained  three 
paragraphs,  alleging  that  by  the  holding  of  this  court  re- 
versing the  judgment  of  the  district  court  in  this  case  the 
liability  of  the  United  States  National  Bank  on  its  in- 
dorsement of  the  draft  had  been  determined,  and  that  such 
determination  had  become  the  "law  of  the  case."  On  mo- 
tion these  additional  paragraphs  were  struck  from  the 
plaintiff's  petition.  Plaintiif  then  filed  another  amended 
and  supplemental  petition  reiterating  the  same  all^a- 
tions.  Another  motion  was  tiled  to  strike  the  allegations 
setting  up  the  "law  of  the  case"  from  this  petition.    This 
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motion  was  a  second  time  sustained  and  the  plaintiff  not 
tendering  any  further  pleading  the  cause  was  dismissed. 
From  this  order  plaintiff  brings  error. 

The  first  error  called  to  our  attention  is  as  to  the  action 
of  the  trial  court  in  sustaining  the  demurrer  to  plain- 
tiff^s  amended  petition,  but  we  cannot  see  how,  under  the 
rule  announced  by  this  court  in  the  case  of  Buck  v.  Reedy 
27  Neb.,  67,  we  can  consider  this  alleged  error  in  view  of 
the  fact  that  after  the  demurrer  was  sustained  plaintiff 
procured  leave  and  filed  a  second  amended  petition.  The 
rule  seems  to  be  clearly  announced  in  the  case  just  cited 
that:  "To  obtain  the  review  of  a  decision  sustaining  or 
overruling  a  demurrer,  the  party  must  suffer  a  judgment 
in  chief  to  be  rendered  on  the  demurrer;  if  he  answers 
over  and  goes  to  trial  upon  the  merits,  he  waives  the  de- 
murrer and  cannot  assign  the  judgment  upon  the  demur- 
rer as  error." 

The  next  alleged  error  called  to  our  attention  is  as  to 
the  action  of  the  trial  court  in  striking  paragraphs  eight, 
nine  and  ten  from  the  second  amended  and  supplemental 
petition.  The  record  in  this  cause  in  the  court  below  is  so 
fearfully  and  wonderfully  made  that  we  are  not  free  from 
doubt  in  determining  what,  if  anything,  it  presents  to  us 
that  can  be  reviewed  on  error  under  the  rules  of  practice 
in  this  court  It  api)ears  from  the  record  that  there  are 
two  judges  of  the  district  court  in  which  this  case  was 
tried.  The  demurrer  to  the  amended  petition  and  the  mo- 
tion to  strike  jmragraphs  eight,  nine  and  ten  from  the 
second  amended  petition  were  passed  upon  by  one  of  the 
judges  and  the  second  amended  and  supplemented  peti- 
tion, which  as  already  stated  was  but  a  duplicate  of  th(* 
former  i)etition,  was  presented  to  the  other  judge  of  said 
district,  and  in  striking  the  same  paragraphs  from  a  copy 
of  the  same  petition  he  appears  to  have  been  following  the 
"law  of  the  case"  as  determined  by  the  other  judge  of  that 
court 

In  the  case  of  Wheeler  v.  Barker^  51  Neb.,  846,  71  N.  W. 
Sep.,  750,  the  court,  in  discussing  the  question  of  filing  an 
12 
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amended  petition  after  demurrer,  says :  "We  think  the  cor- 
rect view  is  this:  that,  having  elected  to  plead  over,  the 
plaintiff  cannot  now  open  up  for  review  the  order  sustain- 
ing the  demurrer,  but  having  assigned  as  error  the  striking 
from  the  files  of  the  amended  petition,  she  is  entitled  to 
have  the  ruling  reviewed.  If  the  amended  petition  dif- 
fered in  any  material  respect  from  the  original,  there  was 
error  in  striking  it  from  the  files ;  but  that  error  was  hot 
prejudicial  unless  the  amended  petition  stated  a  cause  of 
action."  Now  under  this  rule  if  the  second  amended  peti- 
tion had  differed  in  any  material  respect  from  the  original 
and  plaintiff  had  stood  on  this  petition  then  we  could  re- 
view the  action  of  the  trial  court  in  striking  the  new  and 
additional  paragraphs  from  this  petition,  but  plaintiff  did 
not  do  this,  but,  after  getting  leave  to  file  a  second  and  sup- 
plemental petition,  filed  the  same  thing  over  again,  and 
submitted  it  to  another  judge  of  the  same  court,  and  now 
seeks  to  predicate  error  on  the  action  of  the  last  judge  in 
following  the  rule  already  established  by  his  associate  for 
the  conduct  of  this  case. 

Under  the  conditions  of  the  record  we  might  dismiss 
this  petition  without  further  consideration.  But  plain- 
tiff has  urged  a  consideration  of  his  cause  with  such 
zeal  and  ability  that  we  deem  it  proper  to  briefly 
examine  the  other  questions  on  which  he  relies.  The 
indorsement  on  the  draft  by  the  defendant,  the  United 
States  National  Bank,  was,  as  appears  from  plain- 
tiff's petition,  as  follows:  "Pay  First  National  Bank 
for  collection  and  return  to  United  States  National  Bank, 
Omaha,  Nebraska,  M.  T.  Barlow,  Cash.''  In  the  recent 
case  of  United  States  National  Bank  v.  Geer^  55  Neb., 
462,  75  N.  W.  Rep.,  1088,  this  court,  after  a  careful  re-ex- 
amination of  the  question,  determined  that  a  restricted 
indorsement  of  this  character  vests  no  general  property  to 
the  paper  in  the  indorsee,  it  merely  constitutes  him  an 
agent  for  the  purpose  of  collecting  the  instrument;  hence 
if  the  agent  has  paid  over  the  funds  collected  by  him  to 
his  principal  without  notice  there  could  be  no  recovery 
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against  him  on  such  a  restricted  indorsement,  even  though 
a  prior  indorsement  of  the  draft  should  prove  to  have  been 
a  forgery.  It  would  then  follow  that  the  order  of  the  dis- 
trict court  in  sustaining  the  demurrer  was  fully  war- 
ranted, unless  in  the  former  adjudication  of  this  cause 
this  specific  question  had  been  determined  by  this  court 
adverse  to  the  ruling  of  the  district  court  and  had  by  such 
ruling  become  what  is  commonly  styled  the  "law  of  the 
case." 

This  doctrine  of  the  "law  of  the  case''  received  an  able 
and  exhaustive  review  by  this  court  in  the  case  of  City 
of  Hastings  v.  Foayvoorthy y  45  Neb.,  676,  and  this  review  by 
the  learned  commissioner  leaves  the  question  in  some 
doubt  as  to  whether  this  doctrine  is  a  towering  oak  or  a 
leafless,  wind-shaken  snag  in  the  forest  of  jurisprudence. 
However,  judging  from  the  numerous  references  to  this 
doctrine  it  seems  to  be  well  recognized  by  this  court,  and 
under  proper  restrictions  we  believe  it  to  be  a  rule  of  ex- 
pediency which  should  not  be  lightly  disregarded;  but  in 
OUT  view  it  should  be  restricted  to  such  questions  as  have 
been  presented  to  and  decided  by  this  court  at  the  former 
hearing  of  the  same  case  or  those  necessarily  involved  in 
such  decision,  and  should  not  apply  to  a  mere  expression 
of  opinion  in  regard  to  matters  not  actually  involved  in  the 
decision,  nor  should  it  apply  to  questions  referred  to  by 
intimation  only  and  not  determined. 

At  the  former  hearing  of  this  case  the  cause  was  re- 
versed because  of  the  insufficiency  of  the  testimony  to 
sustain  defendants'  plea  of  estoppel  based  on  the  apparent 
authority  in  the  correspondent  to  receive  the  money  on 
the  check.  The  judgment  reviewed  had  been  in  favor  of 
both  the  defendants.  The  question  of  the  liability  of  an 
indorser  on  a  draft,  generally,  was  discussed  in  the  opinion 
and  was  embodied  in  the  syllabus  of  the  cause,  yet  the 
question  of  the  liability  of  this  defendant  on  its  restricted 
indorsement  was  neither  referred  to  in  the  syllabus  nor  in 
the  opinion,  and  it  will  not  do  to  say  that  this  question 
might  have  been  determined  on  this  former  hearing,  for 
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unless  it  was  si)eciflcally  determined  it  will  not  fall  within 
the  rule  of  the  "law  of  the  case." 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Sedgwick,  C,  coneurs. 

Pound,  O.,  concurring. 

I  concur  in  recommeding  that  the  judgment  be  affirmed. 
The  rule  appears  to  be  well  settled  that  a  decision  of  this 
court  constitutes  the  law  of  the  case  as  to  matters  pre- 
sented by  the  record  and  necessarily  involved,  whether  ex- 
pressly referred  to  in  the  opinion  or  not.  Home  Fire  Ins, 
Co.  V,  Johan^serVj  59  Neb.,  349,  353,  and  cases  cited.  But  as 
stated  by  Sullivan,  J.,  in  the  Johansen  case,  this  means 
only  that  such  matter  "ordinarily  will  not  be  made  the 
subject  of  re-examination."  The  case  at  bar  comes  within 
the  exception.  It  is  not  an  ordinary  case  where  review  of 
a  question  already  sufficiently  considered  is  asked  for. 
There  can  be  no  question  that  defendant,  the  United 
States  National  Bank,  is  not  legally  liable,  and  a  mere 
rule  of  expediency,  meant  to  expedite  judicial  proceedings, 
ought  not  to  be  pressed  so  far  as  to  require  this  court  to 
do  violence  to  law  and  justice  by  reason  of  misconception 
of  facts  or  inadvertence  in  prior  appellate  proceedings.  As 
Bleckley,  C.  J.,  said  in  a  similar  connection,  at  such  times 
the  maxim  should  be,  not  stare  decisis^  but  fiat  justitia 
mat  codlum.    Ellison  v.  Georgia  Railroad  Co.,  87  Ga.,  691. 

Affirmed. 


CJoNCOEDiA  Loan  &  Trust  CJompany,  appellant,  v.  Hans 

SCHOUBOB  BT  AL.,  APPELLEES. 

FnjED  Deckmbeb  4,  1901.    No.  10,086. 

Commissioner's  opinion.    Department  No.  1. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Kbysoe,  J,    Affirmed. 
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H.  W.  Pennock  and  A.  B.  Goffroth^  for  appellant 
F.  0.  Strickler.  contra. 

KiRKPATBIGK,  O. 

The  questions  presented  for  determination  in  this  case 
are  identical  with  the  question  already  determined  in  the 
case  of  Concordia  Lo<m  d  Trust  Comp<my  v.  Parrote,  62 
Neb.,  629 ;  and  ui>on  the  authority  of  that  case,  the  judg- 
ment herein  should  be  aflrmed.  It  is  therefore  recom- 
mended that  the  judgment  of  the  district  court  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affibmbd. 


Fbankun  E.  Reed  v.  Michael  R.  Burg. 

Filed  Dxgeicbeb  4,  1901.    No.  10,314. 

Ck>mml8sloner'8  opinion.    Department  No.  2. 

Insolvent  Corporation:  Action  fob  Unpaid  Subscbiption  to  Stook: 
How  Bbought.  In  this  state  an  action  at  law  can  not  be  main- 
tained by  a  creditor  of  an  insolvent  corporation  against  a  stock- 
holder in  such  corporation  for  his  unpaid  subscription;  such  ac- 
tion can  only  be  maintained  by  a  bill  in  equity  for  the  benefit  of 
all  the  creditors  of  such  corporation  and  against  all  the  stock- 
holders thereof  whose  subscriptions  are  unpaid. 

Erbob  from  the  district  court  for  Pawnee  county.  Tried 
below  before  StuMj,  J.    Affirmed. 

Story  &  Story  and  Paul  Merrill^  for  plaintiff  in  error. 

The  liability  sought  to  be  enforced  by  the  plaintiff 
against  the  defendant  as  a  stockholder  in  a  Kansas  cor- 
poration may  be  collected  through  the  courts  of  states 
other  than  that  of  the  domicile  of  the  corporation.  St. 
Louds  RailwoAf  Supplies  Go.  v.  Harbine^  2  Mo.  App.,  134; 
Hodgson  v.  Gheever,  8  Mo.  App.,  318;  Flash  v.  Gonn,  109 
U.  S.,  371;  Post  V.  Toledo,  G.  d  St.  L.  R.  Go.,  144  Mms., 
341;  Ferguson  v.  Sherman,  116  Cal.,  169;  Hoyt  v.  Bunker, 
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50  Kan.,  574;  Bagley.  v.  Tyler ^  43  Mo.  App.,  195;  Bell  v. 
Farucell,  176  111.,  489;  Hcmcock  National  Bank  v.  Ellis, 
166  Mass.,  414;  Whitman  v.  National  Bank  of  Oxford^  83 
Fed.  Rep.,  288;  Kisseberth  v.  Prescott,  91  Fed.  Rep.,  611; 
Mechamcs  Savings  Bank  v.  Fidelity  Insurance^  T.  d  S.  D. 
Co.^  87  Fed.  Rep.,  113;  Hotoell  v.  Manglesdorf^  33  Kan., 
194;  Western  National  Bank  of  New  York  v.  Laxci-ence, 
76  N.  W.  Rep.  [Mich.],  105;  Commonwealth  Mutual  Fire 
Insurance  Co.  v.  Hay  den,  60  Neb.,  636,  85  N.  W.  Rep,,  443 ; 
Rhodes  v,  Urntcd  States  National  Bank,  24  U.  S.  App., 
607  ;Dewtcr  v.  Edmands,  89  Fed.  Rep.,  467;  Flash  v.  Conn, 
109  U.  S.,  371;  Aldrich  v.  Anchor  Coal  Co.,  24  Ora,  32; 
Dennick  v.  Railroad  Co.,  103  U.  S.,  18;  Paine  v.  Stewart, 
33  Conn.,  516;  Cook,  Stock  and  Stockholders  [2d  ed.], 
page  242,  section  223,  and  note  1,  page  243 ;  Boone,  Cor- 
porations, section  126,  page  179;  3  Thompson,  Corpora- 
tions, sections  3046,  3063 ;  2  Morawetz,  Private  Corpora- 
tions [2d  ed.],  sections  870,  875;  Cuykendall  v.  Miles,  10 
Fed.  Rep.,  342 ;  McVickar  t?.  J  ones ^  70  Fed.  Rep.,  754 ;  First 
National  Bank  of  Deadwood  v.  Oustin,  M.  C.  M.  Co.,  42 
Minn.,  327;  Morris  v.  Olenn,  87  Ala.,  628;  Huntington  v. 
AttHll,  146  U,  S.,  657. 

The  contract  made  by  the  defendant  in  error  with  the 
plaintiff  in  error  must  be  construed  according  to  the 
statutes  and  decisions  of  the  state  of  Kansas.  Hancock 
Nation4il  Bank  v.  Ellis,  166  Mass.,  at  page  418;  New 
Haven  Horse  Nail  Co.  v.  Linden  Spring  Co.,  142  Mass., 
349,  353;  Halsey  v.  McLean,  12  Allen  [Mass.],  438,  441; 
Flash  V.  Conn,  109  U.  S.,  371;  Bell  v.  Farwell,  176  111., 
489;  Rhodes  v.  United  States  National  Bank,  24  U.  S. 
App.,  607;  Whitman  v.  National  BanJc  of  Oxford^  83  Fed. 
Rep.,  288;  Mechanics  Sain?igs  Batik  v.  Fidelity  Insurance 
T.  d'S.  D.  Co.,  87  Fed.  Rep.,  113;  3  Thompson,  Corpora- 
tions, sections  3046,  3063 ;  Howell  v.  Manglesdorf^  33  Kan., 
194 ;  Western'  Natiofial  Bank  of  New  York  v.  Lawrence,  76 
N.  W.  Rep.  [Mich.],  105;  Dexter  v.  Edmands,  89  Fed. 
Rep.,  467;  Giienicij  v.  Moore,  131  Mo.,  at  page  672;  Whit- 
man V.  National  Bank  of  Oxford,  83  Fed.  Rep.,  288. 
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It  is  not  necessary  to  make  all  the  stockholders  of  the 
corporation  parties  defendant.  Abbey  v.  Dry  Ooods  Co,, 
44  K^n.,  at  page  418 ;  Bell  v.  Farwell,  176  111.,  489 ;  Me- 
chamcs  Savings  Bank  v.  Fidelity  Insurance  T.  &  S.  D.  Co., 
87  Fed.  Rep.,  113 ;  Whitman  v.  National  Bank  of  Oxford, 
83  Fed.  Rep.,  288;  Paine  v.  Stewart,  33  Conn.,  516;  Han- 
cock National  Bank  v.  Ellis,  166  Mass.,  at  page  418;  3 
Thompson,  Stockholders,  sections  3086,  3087,  3088,  3500, 
3502. 

Lindsay  &  Ra/per,  contra. 

Oldham,  O. 

This  was  an  action  at  law  instituted  by  the  plaintiff  in 
error  against  the  defendant  in  error  in  the  district  court 
for  Pawnee  county,  Nebraska,  for  the  purpose  of  recover- 
ing from  the  defendant  the  amount  of  his  stock  and  his 
unpaid  subscriptions  for  stock  in  the  Blaine  Gasoline 
Engine  &  Thresher  Company,  a  Kansas  corporation. 
.  The  petition  states  that  the  Blaine  Gasoline  Engine  & 
Thresher  Company,  a  ICansas  cori)oration,  was  organized 
in  November,  1895;  that  the  defendant,  Michael  R.  Burg, 
subscribed  for  and  became  the  owner  of  five  shares  of  stock 
in  said  company  of  the  par  value  of  $100  each;  that  he 
paid  thereon  the  sum  of  f  100,  and  that  he  is  still  the  owner 
of  the  said  five  shares.  It  also  alleges  that  the  total 
amount  of  stock  in  said  company  was  $150,000.  It  alleges 
that  on  February  25,  1896,  plaintiff  recovered  a  judgment 
against  the  Blaine  Gasoline  Engine  &  Thresher  Company 
in  the  court  of  common  pleas  of  Wyandotte  county, 
Kansas,  on  a  note  and  account  for  the  sum  of  |843.15  with 
interest  and  costs  in  a  case  then  pending  in  the  court  of 
common  pleas  of  Wyandotte  county,  Kansas,  wherein  the 
plaintiff,  Franklin  E.  Reed,  was  plaintiff  and  the  Blaine 
Gasoline  Engine  &  Thresher  Company  was  defendant.  A 
certified  copy  of  this  judgment  is  attached  to  the  pleading 
and  made  a  part  thereof.  The  petition  further  alleges  that 
an  execution  was  returned  unsatisfied  on  said  judgment 
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and  that  the  corporation  has  no  property  or  assets  of  any 
kind  from  which  plaintiff's  debt  can  be  satisfied  except  the 
several  amounts  remaining  unpaid  from  the  stock  sub- 
scribed, and  that  the  directors  have  not  and  will  not  make 
an  asses^sment  on  the  unpaid  stock  for  the  satisfaction  of 
plaintifif's  debt  The  petition  then  sets  out  the  provisions 
of  chapter  23,  section  32,  article  4,  of  the  statutes  of 
Kansas  (1868),  as  follows: 

"If  any  execution  shall  have  been  issued  against  the  prop- 
erty or  effects  of  a  corporation,  except  a  raihvay  or  a  relig- 
ious or  charitable  corporation,  and  there  cannot  be  found 
any  property  whereon  to  levy  such  execution,  then  execution 
may  be  issued  against  any  of  the  stockholders  to  an  extent 
equal  in  amount  to  the  amount  of  stock  by  him  or  her 
owned,  together  with  any  amount  unpaid  thereon ;  but  no 
execution  shall  issue  against  any  stockholder,  except  upon 
an  order  of  the  court  in  which  the  action,  suit  or  other  pro- 
ceeding shall  have  been  brought  or  instituted,  made  upon 
motion  in  open  court,  after  reasonable  notice  in  writing 
to  the  person  or  persons  sought  to  be  charged;  and  upon 
such  motion,  such  court  may  order  execution  to  issue  ac- 
cordingly; or  the  plaintiff  in  the  execution  may  proceed 
by  action  to  charge  the  stockholders  with  the  amount  of 
his  judgment." 

To  this  petition  defendant  filed  a  demurrer  for  the  fol- 
lowing reasons  to- wit:  "First  This  court  has  no  juris- 
diction over  the  subject  of  the  plaintiff's  alleged  cause  of 
action,  for  that  the  statutory  liability  of  stockholders  in 
a  foreign  corporation  cannot  be  enforced  except  at  the 
domicile  of  the  corporation,  when  the  law  of  the  domicile 
provides  the  remedy.  Second.  'There  is  a  defect  of  parties 
defendant,  in  that  all  the  stockholders  of  the  Blaine  Gaso- 
line &  Thesliing  Company  are  not  made  defendants.  Third. 
The  petition  does  not  state  facts  suflScient  to  constitute  a 
cause  of  action  against  this  defendant."  This  demurrer 
was  sustained  by  the  court  below,  and  plaintiff  refusing 
to  further  plead  his  petition  was  dismissed  and  he  now 
brings  error  to  this  court 
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In  examining  this  i)etition  we  are  confronted  with  the 
proposition  that  there  is  no  allegation  or  attempted  alle- 
gation of  the  jurisdiction  of  the  "court  of  common  pleas 
of  Wyandotte  county,  Kansas,"  either  over  the  person  of 
the  defendant  or  the  subject-matter  of  the  action  on  which 
its  alleged  judgment  was  rendered.  The  transcript  of 
judgment  attached  to  the  petition  does  not  pretend  to  re- 
cite any  service  on  or  appearance  of  .the  defendant;  and  if 
this  lack  of  allegation  of  jurisdiction  of  either  the  subject- 
matter  or  the  parties  to  the  judgment  is  upheld  it  can  only 
be  done  by  this  court  taking  judicial  notice  of  the  general 
jurisdiction  of  the  court  of  common  pleas  of  Wyandotte 
county,  Kansas,  and  supplying  the  want  of  allegations  in 
plaintiff's  petition  by  a  presumption  of  the  regularity  of 
the  judgment  of  that  court 

The  question  then  is,  is  the  courii  of  common  pleas  of 
Wyandotte  county,  Kansas,  a  court  of  whose  general  jur- 
isdiction we  should  take  judicial  notice?  This  question 
should  be  examined  by  the  light  of  the  decisions  of  our 
own  court  as  well  as  the  decisions  of  the  neighboring 
states  and  the  opinions  of  text  writers.  The  question  was 
before  this  court  in  the  case  of  Tessier  v.  Englehart  &  Co., 
18  Neb.,  167.  There  the  question  was  raised  by  the  an- 
swer of  the  defendant,  who  pleaded  as  one  of  his  defenses 
a  judgment  of  the  superior  court  of  Cook  county,  Illinois, 
without  alleging  the  jurisdiction  of  that  court.  Cobb,  C. 
J.,  in  rendering  the  opinion  said :  "This  defense  was  de- 
murrable in  not  alleging  either  that  the  superior  court  of 
Cook  county,  Illinois,  is  a  court  of  general  jurisdiction, 
or  that  it  had  jurisdiction  of  the  subject-matter  of  said 
judgment,  or  of  the  person  of  said  defendant  Said  court 
being  a  foreign  tribunal,  in  the  sense  of  the  law  and  au- 
thorities, such  allegation  was  necessary,  and  its  absence 
could  be  taken  advantage  of  either  by  demurrer  or  by 
objection  to  the  introduction  of  testimony  under  that  para- 
graph of  the  answer,  and  perhaps  in  other  ways."  The 
question  was  again  before  this  court  in  Specklemeyer  v. 
Dailey,  23  Neb.,  101.    In  this  case  the  judgment  pleaded 
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was  of  the  circuit  court  of  Boone  county,  Indiana,  and  no 
jurisdiction  was  alleged.  Reese,  C.  J.,  in  the  opinion,  refer- 
.ring  to  Tessier  v.  Englehartj  supra,  says:   "We  have  no 
doubt  of  the  correctness  of  that  decision,  but  do  not  deem 
it  authority  in  this  case.     There  is  nothing  in  the  title 
of  the  court  referred  to  which  by  its  terms  would  indicate 
that  it  is  a  court  of  general  jurisdiction,  and  therefore  it 
was  necessary  that  the  facts  conferring  such  jurisdiction 
should  be  pleaded.    But  in  the  case  at  bar  the  allegation 
that  the  judgment  waa  rendered  by  the  Boone  county  cir- 
cuit court,  in  the  state  of  Indiana,  was  a  sufficient  allega- 
tion that  the  court  rendering  the  judgment  was  a  court 
of  general   jurisdiction."    The  opinion  in   this   case  is 
grounded  04  the  authority  of  Jwrvis  v.  Robinsony  21  Wis., 
523,  which  says  that  where  the  title  "clearly  indicates  a 
court  of  general  jurisdiction,  it  must  be  so  understood"; 
and  also  on  the  authority  of  Shotwell  v.  Harrison,  22 
Mich.,  410,  and  Butcher  v.  Bank,  2  Kan.,  70.    In  each  of 
these  latter  cases  the  doctrine  of  recognition  was  founded 
on  the  fact  that  the  courts  recognized  had  general  juris- 
diction conferred  upon  them  by  the  constitutions  of  their 
respective  states  and  that  we  should  take  judicial  notice  of 
the  constitution  of  a  sister  state.     2  Black,  Judgments, 
section  875,  says :  "And  it  is  further  to  be  observed  that 
if  the  court  rendering  the  judgment  was  one  of  limited, 
inferior,  or  statutory  jurisdiction,  or  if  the  proceedings 
were  in  derogation  of  the  common  law,  jurisdiction  will 
not  be  presumed,  but  must  be  affirmatively  shown  by  the 
face  of  the  record  or  fully  and  distinctly  pleaded  and 
proved."    In  the  case  at  bar  it  is  conceded  that  the  court 
of  common  pleas  of  Wyandotte  county,  Kansas,  is  a  court 
constituted  by  legislative  enactment  and  is  not  a  court 
whose  general  jurisdiction  is  conferred  by  the  constitution 
of  the  state  of  Kansas. 

In  Commonioealth  v.  Blood,  97  Mass.,  538,  the  supreme 
court  of  that  state  refused  to  recognize  a  decree  of  divorce 
granted  by  the  district  court  of  the  fourth  judicial  dis- 
trict of  California  in  the  absence  of  an  allegation  show- 
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ing  that  that  court  had  jurisdiction  over  the  subject  of 
divorce,  saying,  "its  jurisdiction  over  the  subject  of 
divorce  is  a  special  authority  not  recognized  by  the  com- 
mon law,  and  its  proceedings  in  relation  to  it  stand  on  the 
same  footing  with  those  of  courts  of  limited  and  inferior 
jurisdiction."  Of  similar  import  have  been  the  holdings  in 
Gay  V.  Lloyd,  1  G.  Green  [la.],  78,  46  Am.  Dec,  499;  Onnn 
V.  Hoicelly  27  Ala.,  663,  62  Am.  Dec.,  785 ;  Pelton  v.  Plat- 
ner,  13  Ohio,  209. 

While  it  is  true  that  most  of  the  states  take  judicial 
notice  of  the  constitutions  of  sister  states,  and  because  of 
this  fact  take  notice  of  the  general  jurisdiction  conferred 
by  the  constitutions  on  the  courts  of  the  several  states,  yet 
it  is  also  true  that  the  couri^  of  one  state  will  not  take 
judicial  notice  of  the  statutes  of  another  state;  and  it 
therefore  follows  that  when  a  judgment  of  a  court  of  a 
foreign  state  is  alleged  upon,  and  such  court  is  one  which 
has  no  general  jurisdiction  conferred  upon  it  by  the  con- 
stitution of  such  state  its  jurisdiction  should  be  specifi- 
cally alleged.  It  follows  from  the  above  course  of  reason- 
ing that  the  petition  in  the  case  at  bar  falls  within  the  rule 
announced  in  Tessier  v.  Englehart^  mpra,  and  not  within 
the  rule  in  Specklemeyer  v.  Dailey,  supra^  and  it  is  fatally 
defective  unless  it  states  a  good  cause  of  action  under  our 
own  laws. 

This  action  could  not  be  maintained  under  the  laws  of 
the  state  of  Nebraska,  because  by  a  well  defined  line  of 
decisions  this  court  has  held  that  the  unpaid  subscriptions 
of  stockholders  of  an  insolvent  corporation  is  a  trust  fund 
for  the  benefit  of  all  the  creditors  of  the  corporation  and 
that  one  creditor  cannot  maintain  an  action  at  law  against 
a  stockholder  in  an  insolvent  corporation  for  his  unpaid 
subscription,  but  that  such  action  can  only  be  maintained 
by  a  bill  yi  equity  for  the  benefit  of  all  the  creditors  of  the 
corporation  and  against  all  the  stockholders  of  such  in- 
solvent corporation  whose  subscriptions  are  unpaid. 
Farmers  Loan  &  Trust  Co.  v.  Funk,  49  Neb.,  353;  Oerman 
National  Bank  v.  Farmers  d  Merchants  Bank,  54  Neb., 
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593;  Van  Pelt  v.   Gardner,  54  Neb.,   701;  Hastings  v. 
Bamd^  55  Neb.,  93;  Pickering  v.  Hastings j  56  Neb.,  201. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Sedgwick  and  Pound,  CO.,  concur. 

Affirmed. 

Note. — ^While  the  above  opinion  Is  largely  devoted  to  a  discussion 
of  the  point  as  to  whether  or  not  the  courts  of  this  state  will  take 
judicial  notice  that  the  court  rendering  the  Judgment  In  Kansas  Is,  or 
is  not,  one  of  general  Jurisdiction,  and  the  decision  Is  reached  that  they 
will  not,  and  that  the  petition  should  have  alleged  the  fact,  yet  the 
decision  seems  to  be  rightly  placed  on  the  point  given  In  the  syllabus 
a^  this  rule  disposes  of  the  principle  Involved  In  the  case  and  is  not 
based  upon  a  technical  objection. — ^Repobteb. 


CoNCOEDiA  Loan  &  Teust  Company  v.  Douglas  County, 

Filed  Decembeb  4,  1901.    No.  10,328. 
Commissioner's  opinion.     Department  No.  3. 

1.  Taxation:    Caveat  Emptob.     The  rule  of  caveat  emptor  applies  to 

the  purchaser  of  real  estate  at  a  tax  sale. 

2.  Certifying  City  Assessments:    Mistake:    LiAniLiTT  of  County.     A 

county  Is  not  liable,  under  section  131,  article  1,  chapter  77,  Com- 
piled Statutes,  for  a  mistake  of  a  city  officer  in  certifying  city 
assessments  to  the  county  treasurer. 

3.  Tax  Sale:  Laboeb  Teact  Sold  Than  Covered  by  Levy:    Description: 

Effect.  Where  an  entire  tract  of  land  is  sold  at  private  tax 
sale  for  special  city  assessments  levied  against  only  a  portion 
thereof,  and  a  tax  receipt  is  Issued  in  pursuance  of  such  sale,  in 
which  the  entire  tract  is  described,  such  sale  can  not  be  said  to 
have  been  made  "in  consequence  of  error  in  describing  such  land 
in  the  tax  receipt,"  within  the  meaning  of  said  section. 

Error   from    the  district  court  for   Douglas   county. 
Tried  below  before  Dickinson,  J.    Affirmed.         * 

Henry  W.  Pennock,  for  plaintiff  in  error. 

Geo.  W.  Shields,  contra. 
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AlbebTj  G. 

On  the  7tli  day  of  JaBnary,  1892,  E.  B.  Baer,  at  private 
tax  sale,  bought  certain  real  estate  in  Douglas  county. 
The  tax,  for  which  the  sale  was  made,  was  a  grading  assess- 
ment of  the  city  of  Omaha,  levied  on  only  a  portion  of  the 
land  so  bought.  The  sale  of  the  whole  tract,  for  the  tax 
levied  on  only  a  portion  of  it,  was  not  due  to  any  mistake 
of  the  county  treasurer,  but  the  city  officer  who  certified 
the  city  taxes  to  him.  Afterward,  the  purchaser  paid  sub- 
sequent taxes  on  the  property,  including  city  and  county 
taxes;  and,  on  December  14th,  following,  assigned  his  tax 
certificate,  and  his  rights  thereunder,  to  the  Concordia 
Loan  &  Trust  Co.,  the  plaintiff  in  this  case.  The  plaintiff 
tiiereafter  i>aid  subsequent  taxes  on  the  land,  including 
both  r^ular  and  special  assessments.  Afterward,  in  an 
action  brought  in  the  district  court  of  Douglas  county,  it 
was  duly  adjudged  that  such  tax  certificate  was  a  lien  pro 
rata  on  that  portion  of  the  land  against  which  the  assess- 
ment was  levied,  and  not  a  lien  on  the  remainder.  The 
plaintiff  then  filed  its  claim  before  the  county  board  of 
Douglas  county,  for  all  that  part  of  the  taxes  paid  by 
reason  of  the  mistake  in  selling  the  entire  tract  when  only 
a  portion  thereof  was  subject  to  sale.  The  board  rejected 
the  claim.  On  appeal,  the  district  court  found  against 
the  plaintiff  as  to  all  city  taxes,  but  in  its  favor  for  other 
taxes  paid  subsequent  to  the  sale,  and  rendered  judgment 
accordingly.    The  plaintiff  brings  the  case  here  on  appeal. 

The  plaintiff  contends  that  it  was  entitled  to  a  judg- 
ment for  the  taxes  levied  by  the  city,  in  addition  to  what 
was  awarded  it  by  the  court.  Aside  from  one  question, 
which  we  shall  notice  presently,  we  think  this  contention 
is  fully  disposed  of  in  Martin  v.  Kearney  Cownty^  62  Neb., 
538,  87  N.  W.  Rep.,  351,  decided  by  this  court,  September 
18, 1901,  in  which  it  is  held,  that  the  rule  of  caveat  emptor 
applies  to  the  purchaser  of  real  estate  at  tax  sale.  In  the 
body  of  the  opinion,  Holoomb,  J.,  says :  "The  levy  was  cer- 
tified to  the  proi)er  county  officers,  and  in  the  perform- 
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ance  of  a  ministerial  duty  imposed  on  them  the  taxes  levied 
were  entered  on  the  tax  record  against  all  the  property 
lying  in  the  corporate  limits  of  the  city  making  the  levy. 
The  taxes  were  collected  and  turned  over  to  the  city  au- 
thorities entitled  thereto.  There  was  no  mistake  or  wrong- 
ful act  on  the  part  of  the  county  treasurer  or  other  county 
officers.  ♦  ♦  ♦  The  county  acted  only  for  the  purpose 
of  collecting  the  levy  made  by  the  city  and  turning  over 
the  funds  to  the  municipality.  Further  than  tliis,  it  and 
its  officers  had  no  interest  in  the  matter,  and  no  greater 
responsibility  should  have  been  or  was  by  the  legislature 
intended  to  attach  to  them  than  necessary  to  a  proper  dis- 
charge of  their  duty  incident  to  such  collection.  The  taxes 
held  illegal  were  not  levied  by  or  for  the  benefit  of  the 
county,  and  we  observe  no  sound  reason  for  holding  the 
county  to  any  further  or  greater  responsibility."  As  we 
have  seen,  the  mistake  in  this  case  was  not  that  of  any 
county  officer  but  of  one  of  the  officers  of  the  city ;  hence 
the  foregoing  is  clearly  applicable  and  fully  accords  with 
our  views. 

But  the  plaintiff  insists  that  the  entire  tract  was  sold 
in  consequence  of  an  error  in  describing  the  land  in  the 
tax  receipt  issued  to  the  purchaser  in  pursuance  of  his 
purchase  at  the  tax  sale;  and  for  that  reason  his  case 
falls  within  the  provisions  of  section  131  of  the  revenue 
act,  which  provides,  among  other  things,  as  follows: 
^'Whenever  land  is  sold  in  consequence  of  error  in  describ- 
ing such  land  in  the  tax  receipt,  the  county  is  to  hold  the 
purchaser  harmless."  We  are  not  required  to  construe 
that  portion  of  the  section  quoted,  because,  in  our  opinion, 
it  has  no  application  to  this  case.  Section  113,  of  the 
same  act,  provides:  "After  a  tax  sale  shall  have  closed, 
•  •  •  if  any  real  estate  remain  unsold  for  the  want 
of  bidders  therefor,  the  county  treasurer  is  authorized 
and  required  to  sell  the  same  at  private  sale  at  his  office, 
to  any  person  who  will  pay  the  amount  of  taxes,  penalty, 
and  costs  thereof  for  the  same,  and  make  out  duplicate 
receipts  for  the  taxes  on  such  real  estate,  and  deliver  one 
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to  the  purchaser  and  the  other  to  the  county  clerk."  The 
sale  and  the  payment  of  the  purchase  price  precede  the 
receipt.  Whatever  else  may  be  in  doubt,  this  much  is 
clear;  consequences  can  never  precede,  in  point  of  time, 
the  source  from  which  they  flow.  If  follows  that  it  can- 
not be  successfully  urged,  that  the  sale  to  the  plaintiff  was 
^4n  consequence  of  error  in  describing  such  land  in  the 
tax  receipt,''  made  in  pursimnce  of  such  sale. 

In  our  opinion,  the  judgment  of  the  district  court  is 
right,  and  we  recommend  that  it  be  affirmed. 

Ambs  and  Duffib,  CC,  concur. 

Affirmed. 


Ellbn  T.  Mughmorb  v.  Jambs  A.  Oubst. 

FnjED  baoBMBEB  4,  1901.    No.  10»628. 

Gommlasloner's  opinion.    Department  No.  2. 

Proce— ;  No  Bm/cncE  and  Ibbboulab  Skbvice  DisTnrouiSHBD.  There  Is 
a  well-marked  distinction  maintained  between  judgments  ren- 
dered in  which  there  has  been  no  service  of  summons  at  all  and 
those  rendered  where  there  has  been  senrlce  of  summons  Irregu- 
larly made.  In  the  former  class  the  judgment  may  be  coUater- 
aUy  Impeached,  but  in  the  latter  the  defect  is  waived,  unless  di- 
rectly assailed. 

Error  from  the  district  court  for  Gage  county.  Tried 
below  before  Lbtton,  J.    Affirmed. 

F.  N.  Prouty  for  plaintiff  in  error. 

A.  JGT.  Babcockj  contra. 

Oldham,  G. 

This  was  an  action  in  ejectment  in  the  district  court  for 
Gage  county,  Nebraska,  instituted  by  the  plaintiff  below 
for  the  recovery  of  the  possession  of  certain  lots  situated 
in  the  village  of  Liberty,  Gage  county,  Nebraska,  A  jury 
was  waived  and  trial  was  had  to  the  court  and  judgment 
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was  rendered  for  the  plaiutiflp  and  defendant  brings  error 
to  this  court. 

It  is  conceded  that  the  common  source  of  title  from 
which  each  of  the  litigants  claim  is  F.  M.  Muchmore,  who 
is  conceded  to  have  been  the  owner  of  the  premises  in  dis- 
pute at  and  prior  to  the  27th  day  of  August,  1885.  Plain- 
tiff claims  title  under  a  sheriff's  deed  dated  March  3, 1888, 
executed  under  an  order  of  sale  issued  by  the  district 
court  for  Gage  county,  Nebraska,  on  a  judgment  entered 
in  said  court  on  the  16th  day  of  November,  1887.  This 
judgment  was  rendered  by  the  district  court  on  an  action 
prosecuted  by  plaintiff,  James  A.  Guest,  against  F.  M. 
Muchmore  and  defendant,  Ellen  T.  Muchmore,  and  John 
S.  Muchmore,  Jr.  The  action  was  in  the  nature  of  a 
creditors'  bill  and  sought  to  charge  the  lands  in  dispute 
with  the  payment  of  a  judgment  which  the  plaintiff, 
James  A.  Guest,  had  procured  against  F.  M.  Muchmore 
and  W.  P.  Richards  in  the  district  court  for  Gage  county, 
and  to  cancel  a  deed  to  the  premises  in  dispute  executed 
by  F.  M.  Muchmore  and  defendant,  Ellen  T.  Muchmore, 
and  delivered  to  John  S.  Muchmore,  Jr.,  on  the  27th  day 
of  August,  1885.  Defendant  claims  title  under  a  quit- 
claim deed  executed  and  delivered  to  her  by  John  S.  Much- 
more,  Jr.,  on  the  1st  day  of  December,  1896. 

It  appears  from  the  testimony  in  the  record  that  after 
the  delivery  of  the  sheriff's  deed  to  plaintiff,  in  1888,  he 
entered  into  the  possession  of  the  premises  in  dispute  and 
occupied  them  continuously,  by  his  tenants,  until  some- 
time in  the  year  1896,  when,  during  a  temporary  vacancy 
of  the  premises  the  defendant  took  possession  and  sub- 
sequently procured  the  quitclaim  deed  on  which  she  now 
asserts  title.  Her  contention  is  that  the  judgment  of  the 
district  court  in  favor  of  the  plaintiff  and  against  F.  M. 
Muchmore  and  W.  H,  Richards  was  void,  because  F.  M. 
Muchmore  was  improperly  served  with  process  in  that 
cause  of  action.  While  we  do  not  think  this  objection  is 
material,  in  view  of  the  conclusion  we  shall  reach  on  an 
examination  of  the  record  and  judgment  in  the  creditors' 
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bill  proceeding,  yet,  as  this  objection  is  strongly  urged  by 
counsel  for  defendant  in  an  able  brief  we  shall  examine 
it  briefly. 

It  appears  from  the  record  that  in  the  cause  of  action, 
on  which  the  judgment  at  law  was  rendered  against  P.  M. 
Muchmore  and  W.  H.  Richards,  the  first  summons  issued 
was  returned  by  the  sheriff  of  Gage  county,  Nebraska, 
with  service  on  W.  H.  Richards  but  without  having  found 
F.  M.  Muchmore  within  the  county.^  It  also  appears  from 
the  record  that  an  alias  summons  was  issued  to  the  sheriff 
of  Gage  county,  Nebraska,  against  P.  M.  Muchmore.  This 
summons  was  in  proper  form  and  bore  the  following 
return :  "Received  April  27, 1886.  As  commanded  by  the 
writ  I  summoned  the  witness  named  April  27,  1886,  F.  M. 
Muchmore,  by  delivering  to  him  a  certified  copy.  Wm. 
Montgomery,  Guide  Park  precinct.  Constable."  P.  M. 
Muchmore  did  not  appear  in  this  cause  of  action  and  judg- 
ment was  rendered  against  him  on  the  27th  day  of 
September,  1886,  for  the  sum  of  f 614.06  and  costs.  While 
the  return  to  this  summons  was  informal  and  might  have 
been  successfully  attacked  by  special  appearance,  before 
judgment,  yet  in  absence  of  a  clear  showing  that  no  service 
of  the  summons  was  had  at  all  on  P.  M.  Muchmore,  the 
judgment  rendered  on  such  irregular  service  cannot  be 
collaterally  impeached.  There  is  a  well  marked  distinc- 
tion maintained  by  the  decisions  of  our  own  court  between 
judgments  rendered  where  there  has  been  no  service  of 
summons  at  all  and  those  rendered  where  there  has  been 
service  irregularly  made.  In  the  former  class  the  judg- 
ment may  be  impeached  by  collateral  attack,  but  in  the 
latter  the  defect  is  waived,  unless  assailed  in  a  direct  pro- 
ceeding before  judgment.  Oilhert  v.  Brovm,  9  Neb.,  90; 
Seward  v.  DidAeVy  16  Neb.,  58;  HollidoAf  v,  liroicn,  33 
Neb.,  657;  Gandy  v.  Jolly,  35  Neb.,  711;  Campbell  Print- 
ing Press  d  Mfg.  Co.  v.  Harder,  50  Neb.,  283. 

An  attack  is  made  on  the  judgment  in  the  creditors'  bill 
proceeding  for  the  alleged  reason  that  there  was  no  proper 
service  of  summons  in  this  case  on  John  S.  Muchmora 
13 
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This  judgment  was  by  default  and  the  court  found,  among 
other  things,  that  "due  personal  notice  of  the  filing  and 
pendency  of  this  petition  was  given  to  the  defendants 
according  to  law."  This  finding  of  the  court  is  attempted 
to  be  impeached  by  the  return  of  the  summons,  as  to  the 
service  on  John  S.  Muchmora  The  summons  bore  the  fol- 
lowing indorsements: 

"Summons. 

District  court. 

Doc.  H.  No.  2254.  Page  191. 

James  A,  Guest, 
Plaintiff, 

Against 

F.  M.  MUCHMOEE  ET  AL., 

Defendants. 
\  hereby  deputize  L.  J.  Palmer  to  serve  this  within  writ. 

E.  P.  Davis, 

Sheriff. 
A.  V.  S.  Saundees, 
Piled  May  26,  1887.  Clerk  D.  C. 


State  of  Nebraska, 


Gage  County       J  ®®- 


} 


By  E.  E.  WORRALL, 

Depy. 


Received  this  writ  on  the  20th  day  of  May,  A.  D.,  1887, 
and  on  the  22nd  day  of  May  A.  D.,  1887, 1  served  the  within 
summons  on  the  within  named  John  S.  Mutchmore  bv 
delivering  to  and  leaving  with  the  said  John  S.  Mutchmore 
a  true  and  certified  copy  of  this  writ,  together  with  all  the 
indorsements  thereon.  All  done  in  Gage  County,  Ne- 
braska. 

Witness  my  hand  this  22nd  day  of  May,  1887. 

Fees.  

Service  |  .50  Sheriflf. 

Copy  .25 

Mileage  2.60 


Total  3.35         L.  J.  Pal:mer, 

Deputy." 
The  only  objection  urged  against  the  return  of  this 
service  is  the  fact  that  the  return  was  not  verified  by  L.  J. 
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Palmer.  This  objection,  however,  is  one  of  a  mere 
irre.ixularity  in  the  return  which  could  have  been  raised 
in  a  direct  attack  but  is  not  available  in  a  collateral  action. 
Jjurimer  v,  Wallace^  36  Neb.,  444.  These  are  all  the  con- 
tentions on  which  defendant  relies  for  a  reversal  of  this 
cause. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Sedgwick  and  Pound,  CC,  concur. 

Affirmed. 


Robert  B.  Morton  bt  al.  v.  The  Western  Seed  &  Irriga- 
tion Company. 

Filed  December  4,  1901.     No.  10,538. 
Commissioner's  opinion,  Department  No.  2. 

Judgment:  Supersedeas:  Necessity  for  Transcript.  In  order  to 
supersede  a  Judgment  under  sections  588  and  590.  Code  of  Civil 
Procedure,  a  transcript  as  well  as  a  petition  in  error  must  be 
filed  in  the  supreme  court. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Reversed. 

Byron  Q,  Burbcmk,  for  plaintiffs  in  error. 

Joel  W.  West,  contra. 

Pound,  C. 

The  controlling  question  in  this  cause  is  whether  at 
the  time  of  the  sheriff's  sale  which  is  the  basis  of  plaintiff's 
complaint  the  judgment  under  which  the  sale  was  held  had 
been  superseded.  The  plaintiff  alleged  that  prior  to  the 
sale  it  had  "filed  a  petition  in  error  together  with  a  tran- 
script of  the  final  judgment  •  *  *  in  the  suprt^ne  court," 
and  that  a  supersedeas  bond  was  thereupon  duly  executed, 
filed  and  approved.    At  the  trial  plaintiff  introduced  the 
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supersedeas  bond,  a  certified  copy  of  the  petition  in  error 
filed  in  the  supreme  court,  a  summons  in  error  with  return 
showing  service  thereof,  and  a  certificate  of  the  clerk  of 
the  supreme  court  that  a  petition  in  error  was  on  file. 
There  was  no  certificate  or  proof  of  any  sort  that  a  tran- 
script had  been  filed  unless  the  filing  thereof  may  be  pre- 
sumed from  the  issuance  of  summons  in  error.  But  what- 
ever  presumption  might  thus  arise  is  overcome  by  the 
clerk's  certificate,  which  raises  a  strong  inference  that  only 
a  petition  in  error  was  on  file,  confirmed  also  by  the  recitals 
of  the  undertaking  and  several  notices  served  upon  the 
sheriff  by  plaintiff,  all  of  which  recite  the  filing  of  a  peti- 
tion in  error  only  though  the  form  of  undertaking  in  com- 
mon use  recites  filing  of  a  transcript.  Even  the  petition 
in  error  omits  the  usual  statement  that  a  transcript  is 
filed  therewith.  Plaintiff  alleged  the  filing  of  both  tran- 
script and  petition  in  error,  but  we  think  it  proved  only 
the  filing  of  the  latter.  Construing  sections  588  and  590, 
Code  of  Civil  Procedure,  in  connection  with  section  586, 
we  are  satisfied  that  in  order  to  supersede  a  judgment  un- 
der the  two  former  sections  a  transcript  as  well  as  a  peti- 
tion in  error  must  be  filed  in  the  supreme  court.  Originally 
the  Code  merely  required  an  undertaking.  But  in  1873 
section  590  was  amended  to  provide  that  before  the  under- 
taking mentioned  in  section  588  should  operate  as  a 
supersedeas  "a  petition  in  error  must  be  filed  in  the 
appelhite  court."  The  obvious  purpose  of  this  change  was 
to  require  the  judgment  debtor  to  actually  institute  his 
error  proceedings  as  well  as  give  an  undertaking  before 
the  judgment  creditor  could  be  deprived  of  his  right  to 
enforce  the  judgment.  A  petition  in  error  without  a 
transcript  is  wholly  nugatory.  It  gives  the  supreme  court 
no  jurisdictiim,  and  has  no  legal  effect  whatever.  Oanieau 
V.  0m4i1ia  PrintiU'g  Co.,  42  Neb.,  847.  By  requiring  a 
petition  in  error  to  be  filed,  the  legislature  meant  to  re- 
quire it  to  be  filed  as  provided  by  section  586  just  preced- 
ing. A  proceeding  of  some  legal  force  and  validity  was 
contemplated,  not  a  mere  pretense  conferring  no  power 
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or  jurisdiction  on  the  court  wherein  it  was  begun.  The 
same  view  was  taken  of  statutory  provisions  of  like  import 
in  Olafcke  v.  O'Brien,  1  Wyo.,  316,  and  such  has  been  the 
general  understanding  of  the  profession.  Strawn,  Supreme 
Court  Practice,  162. 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded. 

Sedgwick  and  Oldham,  CC,  concur. 

Reversed  and  remanded. 


S.  H.  H.  Clark  et  al.  v.  Colfax  County. 

Filed  Decembes  4,  1901.    No.  10,556. 
Commissioner's  opinion.     Department  No.  3. 

1.  Tender:   Objected  to  on  Certain  Grounds  Waives  Othebs.    Where 

a  tender  Is  accompanied  by  a  condition,  and  the  party  to  whom 
the  tender  is  made  makes  no  objection  to  such  condition,  but  re- 
jects the  tender  on  the  sole  ground  that  the  amount  tendered  is 
insufficient,  the  condition  does  not  vitiate  the  tender. 

2.  Taxes:   Levied  in  Excess  of  Legal  Limit:   Remedy:   Tender.  Where 

a  tax  is  levied  in  excess  of  the  legal  limit,  a  taxpayer  is  not  re- 
stricted to  the  statutory  remedy  but  may  tender  the  amount  as- 
sessed against  him  less  such  excess. 

3.  Tender  Kept  Good:    Interest.     If  such  tender  is  rejected,  and  is 

kept  good  by  the  party  making  It,  in  an  action  for  the  recovery 
of  such  taxes,  no  recovery  can  be  had  for  Interest  accruing  after 
such  tender. 

Error  from  the  district  court  for  Colfax  county.  Tried 
below  before  Marshall^  J.    Reversed. 

W.  R.  Kelly  and  E.  P.  Smithy  for  plaintiffs  in  error. 

Geo.  H.  Thomas  and  J.  A.  Orimison,  cordrd, 

Albert,  C. 

This  action  was  brought  by  Colfax  county,  against  the 
receivers  of  the  Union  Pacific  Railway  Company,  for  taxes 
leyied  against  the  company  for  the  year  1896,     The  de- 
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fendant  pleaded  a  tender  of  the  amount  due.  As  to  such 
plea,  the  plaintiff  replied  by  impliedly  admitting  that  the 
amount,  alleged  to  have  been  tendered,  was  tendered  by 
the  defendants,  and  alleging  that  such  tender  was  accom- 
panied by  conditions  upon  which  the, defendants  had  no 
right  to  insist,  and  was  therefore  ineffectual.  During  the 
pendency  of  the  action,  the  trial  court  made  an  order 
permitting  the  plaintiff  to  accept  the  amount  of  the  tender, 
which  had  been  paid  into  court,  without  prejudice  to  its 
rights  in  this  case,  in  pursuance  of  which  order  it  was 
paid  to  the  plaintiff.  A  trial  was  had  to  the  court,  which 
resulted  in  a  finding  and  judgment  for  the  plaintiff  for 
interest  on  the  amount  tendered  from  the  date  of  the 
alleged  tender  to  the  date  of  the  receipt  of  the  money  by 
the  plaintiff  in  pursuance  of  the  order  hereinbefore  men- 
tioned. There  is  a  specific  finding,  "that  the  tender 
claimed  and  shown  by  the  defendants  was  and  is  con- 
ditional, and  therefore  invalid  as  a  tender.'*  The  defend- 
ants bring  the  case  here  on  error. 

From  the  specific  finding  above  mentioned,  taken  in 
connection  with  the  fact  that  plaintiff's  recovery  was  lim- 
ited to  interest  on  the  amount  tendered,  it  is  clear  that 
the  decision  of  the  trial  court  is  based  wholly  on  the 
ground  that  the  tender  was  not  absolute,  but  conditional. 
At  the  time  of  the  tender  there  was  a  dispute  between  the 
parties  as  to  the  amount  legally  due  for  taxes  for  the  year 
1896.  This  dispute  grew  out  of  a  levy  of  twenty  mills 
school  district  tax,  for  a  certain  school  district,  and  a  levy 
of  eleven  mills  school  district  bond  tax  for  the  same  dis- 
trict. The  defendants  claimed  that  the  total  school  tax  for 
that  district  was  eleven  mills  in  excess  of  the  limit  fixed 
by  section  24,  subdivision  14,  chapter  79  of  the  Compiled 
Statutes  of  1895,  in  force  at  that  time,  and  applicable  to 
said  district,  which  provides  "that  the  aggregate  school 
tax  shall  in  no  one  year  exceed  two  per  cent."  The  tender 
covered  all  the  taxes  due,  save  such  school  tax,  so  far  as 
the  same  was  in  excess  of  two  per  cent.  The  county  treas- 
urer refused  to  accept  the  tender,  and  based  his  refusal  on 
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the  sole  ground  that  the  amount  tendered  was  less  than 
the  amount  specified  on  the  tax  list.  The  rule  appears  to 
be,  that  where  a  tender  is  accompanied  by  a  condition  on 
which  the  party  making  the  tender  has  no  right  to  insist, 
and  no  objection  is  made  to  the  condition,  but  the  tender 
is  refused  on  the  sole  ground  that  the  amount  tendered 
is  insufficient,  the  accompanying  condition  does  not  vitiate 
the  tender.  Moynahan  v.  Moore,  77  Am.  Dec.  [Mich.], 
468;  Graham  v.  Frazier,  49  Neb.,  90.  Applying  that  rule, 
the  tender  of  the  defendants  having  been  found  suliicient 
in  amount  to  the  trial  court,  was  effectual,  notwithstand- 
ing the  condition  accompanying  it.  But  it  is  argued,  on 
behalf  of  the  plaintiff,  that  the  defendants  have  mistaken 
their  remedy;  that  they  should  have  availed  themselves 
of  the  provisions  of  section  144,  article  1,  chapter  77  of 
the  Compiled  Statutes.  Where  taxes  are  levied  in  excess 
of  tBe  amount  authorized  by  law,  to  the  extent  of  such 
excess  they  are  levied  for  an  illegal  and  unauthorized 
purpose.  Chicago,  B.  &  Q.  R,  Co.  v.  Nemaha  County,  50 
Neb.,  393.  As  to  such  excess,  the  levy  is  void.  A  void 
tax  is  no  tax.  That  being  true,  the  defendants  occupy 
precisely  the  same  position,  so  far  as  their  rights  in  this 
case  are  concerned,  that  they  would  have  occupied  had 
there  been  no  excessive  levy  and  they  had  tendered  the 
full  amount  of  the  tax  levied  against  them,  and  the  treas- 
urer had  arbitrarily  demanded  a  larger  amount.  Will  it 
be  claimed  that,  under  such  circumstances,  the  defendants 
would  be  required  to  pay  the  excess  arbitrarily  demanded 
and  then  pursue  the  circuitous  statutory  course  to  recover 
the  excess?  We  think  not;  and  to  us  it  is  equally  clear 
that  they  were  not  required  to  pursue  that  course  in  this 
case. 

It  follows  that  the  judgment  of  the  district  court  should 
be  reversed,  and  the  cause  remanded  for  a  new  trial,  and 
we  so  recommend. 

Ames  and  Duffie,  CO.,  concur. 

Reversed  and  ebmanded. 
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First  National  Bank  op  Albijon,  Nebraska,  v.  Cora 

Snyder, 

Filed  December  4,  1901.     No.  10,579. 

Commissioner's  opinion.     Department  No.  1. 

^Partition  Sale;  Proceeds:  Exemption.  Proceeds  of  a  partition  sale 
of  real  estate  cannot  be  claimed  as  exempt  personal  property 
against  one  who  had  and  has  taken  proper  steps  in  the  partition 
proceedings  to  enforce  a  judgment  lien  against  the  land  par- 
titioned. 

Error  from  the  district  court  for  Boone  county.  Tried 
below  before  Kendall,  J.     Reversed  with  directions.  ' 

H.  C.  Vail,  for  plaintiff  in  error. 

M.  W.  McGan  and  J.  8.  Armstrong,  contra,  but  filed  no 
brief. 

Hastings,  C. 

In  a  partition  the  plaintiff,  bank,  claimed  a  lien  upon 
the  share  of  John  F.  Snyder  for  $385  debt,  and  costs  of 
$25.48,  upon  a  judgment  recovered  in  1893  against  said 
Snyder.  The  father,  Peter  Snyder,  died  December  6,  1896, 
seized  in  fee  of  two  hundred  and  five  acres  of  land  in  Boone 
county,  where  the  judgment  against  the  son  was  on  the 
judgment  docket,  unreversit'd,  unpaid  and  in  force.  After 
the  decree  of  distribution,  which  it  was  found  impossible 
to  carry  out,  the  real  estate  was  sold,  and  it  was  found  that 
there  was  due  from  it,  as  John  F.  Snyder's  share,  $277.63. 
In  the  meanwhile  his  wife,  Cora  Snyder,  had  filed  a  plea 
of  intervention,  setting  up  the  absence  of  her  husband  from 
the  state ;  that  she  was  the  head  of  a  family ;  that  she  had 
neither  lands,  town  lots  nor  houses  subject  to  exemption 
as  a  homestead,  and  claiming  this  money  as  a  personal 
exemi)tion.  Her  claim  was  allowed  by  the  trial  court,  and 
the  money  found  to  be  exempt  from  plaintiff's  claim,  and 
was  decreed  to  be  paid  to  the  wife.  From  this  decree  the 
plaintiff,  bank,  appeals. 
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The  bank's  claim  is,  in  substance,  that  this  real  estate 
descended  to  the  heirs  of  Peter  Snyder,  one  of  whom  was 
John  F. ;  that  when  it  so  descended  the  judgment  on  the 
records  of  Boone  county  attached  to  John  P.  Snyder^s 
interest  and  became  and  remained  a  lien  upon  it,  and 
when  the  land  was  sold  in  the  partition  proceedings,  the 
proceeds,  so  far  as  they  went  to  John  F.  Snyder,  should 
hare  been  paid  in  discharge  of  this  lien.  Section  805, 
Code  of  Civil  Procedure.  No  brief  has  been  filed  by  the  de- 
fendant in  error,  and  it  is  imi>ossible  to  see  on  what  prin- 
ciple the  action  of  the  trial  court  can  be  sustained.  The 
title  to  this  portion  of  the  estate  certainly  passed  to  John 
F.  Snyder  on  the  father's  death.  The  property  was  not  a 
homestead,  and  clearly  was  not  exempt  from  seizure  for 
John  Snyder's  debts.  It  certainly  became  subject  to  the 
lien  of  this  judgment,  and  as  certainly  the  partition  pro- 
ceedings did  not  serve  in  any  manner  to  discharge  that 
.lien.  The  sale  in  the  partition  proceedings  to  which  the 
plaintiff  was  a  party,  must  be  held  to  have  been  made  to 
enforce  plaintiff's  lien.  The  proceeds  are  no  more  subject 
to  any  claim  of  exemption  as  personalty  than  if  they  were 
the  proceeds  of  an  execution  sale  and  in  the  hands  of  the 
court  by  that  means.    Section  805,  Code. 

It  is  therefore  recommended  that  the  decree  of  the  trial 
court,  so  far  as  it  provides  for  the  payment  of  this  money 
to  Cora  Snyder,  be  reversed  and  the  cause  remanded  with 
instructions  to  enter  a  decree  in  favor  of  plaintiff. 

'  Day  and  Kiekpatbiok,  CC,  concur. 

The  decree  of  the  trial  court,  so  far  as  it  provides  for  the 
payment  of  this  money  to  Cora  Snyder,  is  reversed,  and 
the  cause  remanded  with  instructions  to  the  district  court 
to  enter  a  decree  in  favor  of  the  plaintiff. 

Bevebsed  and  remanded. 


.v 
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Schulz  V.  Modisett. 

James  Schulz  bt  al.  v.  A.  M.  Modisett  et  al. 

Filed  Decembeb  i,  1901.    No.  10,582. 

Commissioner's  opinion.    Department  No.  2. 

1  Witnessed:  Hypothetical  Qubstionb:  What  They  Should  Em- 
brace. All  the  undisputed  pertinent  facts  of  a  case  should  be  sub- 
stantially included  in  hypothetical  questions  propounded  to  expert 
witnesses. 

2.  Appeal  and  Error:  Evidence:  Sufficiency.  Evidence  examined, 
and  field  sufficient  to  sustain  the  judgment. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysor,  J.     Afp^rmed, 

Good  &  Slama,  for  plaintiffs  in  error. 

Hypothetical  questions  must  not  assume  the  existence 
of  facts  of  which  no  evidence  is  offered.  An  hypothetical 
question  must  be  based  oA  all  the  facts  proven  in  the  case. 
Sawrvtman  v.  Maxwell,  54  N.  E.  Rep.  [Ind.],  397;  Ver- 
million Artesian  Well  Co,  v.  City  of  Vermillion,  61  N.  W. 
Rep.  [S.  Dak.],  802;  Central  R.  &  B.  Co.  v.  Maltsby.  16 
S.  E.  Rep.  [Ga.],  953;  Hall  v,  Rankin,  54  N.  W.  Rep. 
[la.],  217;  Prather  v.  McClelland,  26  S.  W.  Rep.  [Tex.], 
657;  Voshurg  v.  Putney,  50  N.  W.  Rep.  [Wis.],  403;  Kelly 
V.  Perratilt,  48  Pac.  Rep.  [Idaho],  45;  Bergen  County 
Traction  Co.  v.  Bliss,  41  Atl.  Rep.  [N.  J.],  837;  Galveston 
H.  &  S.R.  Co.  V.  Pitts,  42  S.  W.  Rep.  [Tex.],  255;  Cnlbert- 
son  V.  Metropolitan  St.  R.  Co.,  36  S.  W.  Rep.  [Mo.],  834; 
Connell  v.  McNett,  67  N.  W.  Rep.  [Mich.],  344;  Turner 
V.  Township  of  Ridgwwy,  63  N.  W.  Rep.  [Mich.],  406; 
Schaidler  v.  Chicago  &  N.  W.  R.  Co.,  78  N.  W.  Rep. 
[Wis.],  732. 

George  E.  Pritchett,  contra, 

Oldham,  0. 

This  is  a  suit  against  the  maker  and  indorser  on  a 
promissory  note  for  the  balance  due  thereon  of  ^,338.05. 
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Defendants  admitted  the  execution  of  the  note,  but  alleged, 
as  a  defense,  that  the  note  was  given  as  a  part  of  the 
purchase  price  for  five  hundred  and  forty-five  head  of 
cattle  bought  from  the  plaintiff  below  by  the  defendants 
below,  James  and  Hans  Schuiz,  through  the  agency  of  the 
defendants.  Rice  Bros.  &  Nixon;  that  the  cattle  were 
purchased  at  the  agreed  price  of  $3.15  per  hundred  weight 
after  allowing  three  per  cent,  for  shrinkage.  They  were 
weighed  on  the  scales  of  plaintiffs  below  and  when  so 
weighed  a  part  of  the  purchase  price  was  paid  in  cash  and 
a  note  of  $9,914  was  given  for  the  remainder  of  the  pur- 
chase price.  This  is  the  note  in  controversy.  They  also 
allege  that  the  scales  on  which  the  cattle  were  weighed 
were  inaccurate  and  incorrect  in  the  weight,  and  instead 
of  the  net  weight  of  the  cattle,  after  deducting  three  per 
cent,  shrinkage,  being  703,745  pounds  as  shown  by  plain- 
tiffs' scales,  the  true  net  weight  of  said  cattle  was  not  to 
exceed  600,000 ;  that  they  had  not  discovered  the  alleged 
fraud  practiced  upon  them  by  the  plaintiffs  until  a  part 
of  the  purchase  price  had  been  paid  and  the  note  for  the 
remainder,  sued  on,  had  been  executed  and  delivered  to 
plaintiffs.  Plaintiffs  replied  denying  these  allegations  of 
the  answer.  Trial  was  had  to  a  jury ;  there  was  judgment 
for  the  plaintiflfs  for  the  full  amount  due  on  the  note,  and 
defendants  bring  error  to  this  court. 

There  is  no  complaint  made  of  any  instruction  given  or 
refused  by  the  trial  court.  The  only  complaint,  to  which 
our  attention  is  directed,  is  as  to  the  forms  of  questions 
propounded  by  counsel  for  the  plaintiflfs  in  the  examina- 
tion of  his  witnesses.  But  an  examination  of  the  very 
voluminous  record  in  this  cause  shows  that  these  criti- 
cisms are  purely  technical  and  without  any  substantial 
merit. 

It  is  also  contended  that  there  was  no  proper  foundation 
laid  for  the  expert  testimony  introduced  by  plaintiffs  tend- 
ing to  show  the  probable  loss  in  the  weight  of  the  cattle 
in  their  shipment  from  Irvin  to  Wahoo.  It  is  claimed 
&at  the  hypothetical  questions  propounded  to  the  wit- 
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nesses  did  not  contain  a  fair  statement  of  the  facts  in  re- 
gard to  the  cattle  and  their  transportation  as  shown  by 
the  testimony  of  the  preceding  witnesses.  It  is  true  that 
all  the  undisputed  pertinent  facts  of  a  case  must  be  in- 
cluded in  hypothetical  questions.  LeviuHon  v.  Sands,  81 
111.  App.,  578.  This  is  just  what  was  done.  But  the  de- 
fendants contend  that  everything  which  they  claimed  to 
be  connected  with  that  shipment  should  have  been  included 
in  plaintiff's  hypothetical  questions.  This  is  not  the  rule. 
They  had  a  right  to  and  did  examine  their  own  experts  on 
their  theory  of  the  facts  connected  with  that  shipment, 
but  they  could  not  compel  plaintiffs  to  submit  their  theory 
of  facts,  which  were  not  admitted  by  plaintiffs,  to  plain- 
tiffs' experts. 

There  was  no  dispute  in  the  trial  below  that  the  note  was 
given  for  a  balance  of  the  purchase  price  for  five  hundred 
and  forty-five  head  of  cattle.  It  was  admitted  that  these 
cattle  were  weighed  in  the  presence  of  defendants'  agent  on 
plaintiffs'  s<»ales,  and  that  these  scales  showed  that  the  cat- 
tle weighed  725,510  pounds  and  that  after  deducting  three 
per  cent,  for  shrinkage  there  were  703,745  pounds  which 
were  to  be  paid  for  at  the  agreed  price  of  $3.15  per  hundred 
weight,  which  amounted  to  $22,167.96.  It  is  also  admitted^ 
that  fl2,253.96  of  this  amount  was  paid  in  cash  and  that 
f  9,9 14  was  paid  by  note,  and  that  $7,000  had  been  paid  on 
this  note  by  the  defendants  about  six  months  after  the 
purchase  of  the  cattle.  It  also  appeared  that  there  was 
no  objection  made  by  the  defendants  to  the  weight  of  the 
cattle  at  the  time  this  payment  was  made.  The  character 
of  the  testimony  by  which  the  defendants  sought  to  im- 
peach the  accuracy  of  the  plaintiffs'  scales  was  of  a  very 
dubious  and  unsatisfactory  kind.  It  consisted  largely  of 
the  judgment  of  cattle  men  who  looked  at  the  cattle  after 
they  had  been  shipped  from  Irvin  in  Sheridan  county  to 
Wahoo  in  Saunders  county,  Nebraska.  As  to  the  weight  of 
the  cattle,  there  was  no  testimony  of  any  expert  who  had 
tested  the  scales  that  they  were  inaccurate,  nor  were  the 
cattle  weighed  again  on  any  other  scales  until  they  had 
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been  fattened  and  shipped  to  the  markets  in  South  Omaha 
and  Chicago.  Under  this  condition  of  the  testimony  we 
can  scarcely  see  how  the  jury  could  have  found  other 
than  it  did  on  the  issues  submitted. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Sedgwick  and  Pound,  CO.,  concur. 

Affirmed. 


Jennie  C.  Russell  v.  John  A.  Qunn. 

Filed  DECEMBtes  4,  1901.    No.  10,612. 

CJommissioner's  opinion.     Department  No.  1. 

Appeal  and  Error:   Instbuction  Withdrawing  Issue.    An  instruction 
which  substantiaUy  withdraws  an  issue  in  the  case  is  erroneous. 

Error  from  the  district  court  for  Red  Willow  county. 
Tried  below  before  Norris,  J.    Reversed. 

Harlow  W.  Keyes  and  Doyle  d  Berge^  for  plaintiff  in 
error. 

W.  R.  Starr,  contra. 

Day,  C. 

John  A.  Qunn  brought  this  action  in  the  district  court 
of  Red  Willow  county  against  Jennie  C.  Russell  to  re- 
cover for  medical  services  rendered  by  him  pursuant  to  an 
alleged  employment  by  the  defendant.  Upon  the  trial 
there  was  a  verdict  for  the  plaintiff  upon  which  judgment 
was  rendered,  to  review  which  the  defendant  has  brought 
error  to  this  court.  The  petition  wa»  in  the  usual  form 
of  an  action  to  recover  for  services  rendered  under  a  con- 
tract of  employment.  The  answer  charged  three  defenses : 
1.  A  qualified  general  denial ;  2.  Pleading  of  the  statute 
of  frauds,  and  3.  A  plea  of  coverture. 

One  of  the  errors  now  complained  of  is  that  the  court 
in  its  instructions  to  the  jury  failed  to  state  the  issues 
as  presented  by  the  pleadings  and  the  evidence,  in  that 
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the  court  wholly  failed  to  mention  the  second  and  third 
defenses  alleged  in  the  answer.  The  only  reference  to  the 
issues  in  the  instructions  appears  in  instruction  number 
one  given  by  the  court,  which  was  as  follows : 

"This  is  an  action  brought  by  the  plaintiff  against  the 
defendant  for  professional  services.  Upon  most  of  the 
points  in  the  case  there  is  practically  no  dispute  in  the 
evidence.  Under  the  evidence  there  can  be  no  question  but 
that  the  plaintiff  received  the  telegram  that  has  been 
testified  about  in  evidence;  that  acting  in  good  faith  and 
upon  the  strength  of  such  telegram  he  performed  the  serv- 
ices for  which  the  action  is  brought,  and  that  the  reason- 
able value  of  such  services  is  what  is  claimed  in  this 
action. 

"About  the  only  thing  for  you  to  consider  is  whether 
or  not  the  defendant  authorized  Dr.  Demay  to  send  for  Dr. 
Gunn.  If  you  find  from  the  evidence  that  the  defendant 
authorized  or  instructed  Dr.  Demay  to  send  the  telegram 
in  question  then  your  verdict  should  be  for  the  plaintiff. 
If  you  find  from  the  evidence  that  the  defendant  did  not 
authorize  or  instruct  Dr.  Demay  to  send  for  Dr.  Gunn  then 
vour  verdict  should  be  for  the  defendant." 

As  to  the  defense  of  the  statute  of  frauds  we  think  the 
^*ourt  might  with  propriety  have  regarded  it  as  mere  sur- 
plusage. The  action  was  clearly  baaed  upon  an  allegation 
of  employment  by  the  defendant ;  the  fact  that  the  service 
was  rendered  for  the  benefit  of  some  one  else  would  make 
it  none  the  less  the  contract  of  the  parties.  The  court  in- 
structed the  jury  that  if  the  defendant  did  not  authorize 
or  instruct  the  employment  of  the  plaintiff  there  could 
be  no  recovery.  This  instruction  sufficiently  covered  the 
phase  of  the  case  presented  by  the  statute  of  frauds  and 
was  as  favorable  to  the  defendant  as  she  could  ask. 

The  answer  and  the  evidence  also  raised  the  defense  of 
coverture,  and  this,  we  think,  should  have  been  submitted 
to  the  jury.  The  instructions  of  the  court  were  too  re- 
strictive, in  that  they  ignored  one  of  the  fundamental 
issues  presented  by  the  answer.     Under  the  issues  it  was 
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not  sulBcient,  in  order  to  find  for  the  plaintiff,  that  the 
jury  should  be  satisfied  that  the  defendant  eraph>yed  the 
plaintiff  to  perform  the  service,  they  should  have  been 
instructed  further,  that  defendant  being  a  married  woman, 
to  bind  herself  by  her  ccmtract,  it  must  appear  that  the 
contra(*t  was  entered  into  upon  the  faith  and  credit  of  her 
separate  property  and  estate.  The  effect  of  the  instruction 
given  was  to  withdraw  from  the  consideration  of  the  jury 
an  issue  involved  in  the  case.  This  w^as  error.  Gallcywmj 
V.  Hicks.  26  Neb.,  531. 

The  defendant  requested  an  instruction  upon  this  phase 
of  the  case  which  we  think  was  applicable  to  the  issues  and 
should  have  b(>en  given.  In  substance  it  charged  that  if 
the  jury  found  that  defendant  made  the  <»ontract  alleged 
in  the  petition,  then  (she  being  a  married  woman)  the  jurj- 
should  inquire  whether  she  made  such  contract  with  refer- 
ence to  her  separate  property  and  business,  or  intended 
to  bind  her  separate  property  for  the  payment  thereof,  and 
unless  from  the  evidence  the  jury  believed  that  the  de- 
fendant made  the  contract  of  employment  and  that  in 
making  the  same  she  made  it  with  reference  to  her  separate 
property  and  business  or  intended  to  bind  her  separate 
property  for  the  payment  thereof  the  defendant  would  not 
be  liable.  In  this  state  the  disability  of  a  married  woman 
to  make  a  valid  contract  renmins  the  same  aa  at  common 
law,  except  in  so  far  as  the  disability  has  been  removed  by 
statute.  Aultman,  Taylor  &  Co,  v.  Obcrmcyer,  6  Neb.,  260. 
The  statute  has  removed  the  common  law  disability  of  a 
married  woman  to  make  contracts  only  in  cases  where  the 
contract  made  has  reference  to  her  separate  property, 
trade  or  business  or  was  made  upon  the  faith  and  credit 
thereof  and  with  intent  on  her  part  to  bind  her  separate 
property.    Godfrey  v.  Megahan,  38  Neb.,  748. 

We  therefore  recommend  that  the  judgment  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

Hastings  and  Kirkpatrick,  CO.,  concur. 

Beversed  and  remanded. 
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The  People's  Building,  Loan  &  Savings  Association  v. 

LiBBiB  J.  Pickard  bt  al. 

Filed  December  4,  1901.    No.  10,621. 

Commissioner's  opinion.    Department  No.  3. 

XTgury:  Pubchase  of  BQurrr  or  Redemption.  The  defense  of  usury 
Is  of  no  avail  to  the  purchaser  of  the  equity  of  redemption,  who 
has  assumed  and  agreed  to  pay  the  mortgage  debt. 

Error  from  the  district  court  for  Adams  county.  Tried 
below  before  Beall,  J.     Reversed  with  directions. 

A.  H.  Bowen,  for  plaintiff  in  error. 

Smith  &  Olmsteady  contra. 

DUFFIE,  C. 

This  action  was  brought  against  John  H.  Walker  and 
wife  to  foreclose  a  mortgage  given  by  Libbie  J.  Pickard 
and  Lorenzo  P.  Pickard  to  the  plaintiff  October  2,  1890, 
to  secure  the  payment  of  $400  and  interest  at  the  rate  of 
ten  per  cent,  per  annum.  The  Pickards,  previous  to  the 
commencement  of  the  action,  had  sold  and  conveyed  the 
mortgaged  premises  to  the  defendant,  Walker,  who  as  a 
part  consideration  of  the  purchase  price  assumed  and 
agreed  to  pay  the  mortgage  debt  While  the  Pickards 
were  made  parties  to  the  action,  they  were  not  served 
with  summons  and  no  relief  was  asked  against  them. 
Walker  alone  made  answer.  The  answer  of  Walker,  while 
alleging  payment  of  the  mortgage,  is  clearly  a  plea  of 
usury,  and  advantage  is  sought  to  be  taken  by  him  of  what 
might  perhaps  be  an  usurious  contract  as  between  the 
original  parties  thereto.  The  district  court  found  that 
the  mortgage  had  been  paid  in  full  and  gave  a  decree 
cancelling  the  same.  We  think  the  case  is  governed  by 
the  Building  &  Loan  Association  of  Dakota  v.  Walkery 
59  Neb.,  456,  and  Building  d  Loan  Association  of  Dakota 
V.  Bilan,  59  Neb.,  458;  and  following  these  cases,  we 
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recommend  that  the  decree  be  reversed  and  the  case  re- 
manded to  the  di^rict  court  with  direction  to  ascertain 
the  amount  due  upon  the  mortgage  according  to  its  terms 
and  enter  a  decree  of  foreclosure  for  said  amount 

Ames  and  Albert,  CO.,  concur. 

The  decree  of  the  district  court  is  reversed  and  the  case 
remanded  with  direction  to  ascertain  the  amount  due 
upon  the  mortgage  according  to  its  terms  and  enter  a 
decree  of  foreclosure  for  said  amount 

Reversed  with  directions. 


Albert  Hartsupf,  appellee,  v.  Rudolph  Huss  bt  al., 
appellants,  Impleaded  with  the  Citizens  Bank 
OF  Omaha. 

Filed  Decembeb  4,  1901.    No.  10,625. 
Commlssioner'B  opinion.    Department  No.  3. 

1.  Kortgages:  Ck>iTTiitMATioN :    Objections.    It  Is  not  a  valid  objection 

to  the  confirmation  of  a  sale  of  real  estate  under  a  decree  of 
foreclosure  that  such  sale  was  made  more  than  sixty  days  after 
the  Issuance  of  the  order  of  sale.  Burkett  v.  Clarke  46  Neb.,  466, 
overruled,  to  the  extent  that  it  conflicts  with  the  foregoing. 

2.  Kortgages:  Ck)NFiBMA.TioN  of  Sauc  at  Ghambebs:    Jubisdiotion.    A 

judge  at  chambers  has  jurisdiction  to  pass  on  all  objections  to  the 
regularity  of  such  sale.  Including  objections  to  the  appraise- 
ment, and  in  making  the  order  of  confirmation  he  impliedly 
overrules  all  such  objections. 

3.  KortgageB:   Dibbction  of  Clebk  to  Make  Entby  of  Obdeb  of  Con- 

FiBMATioN.  Where  such  order  is  entered  on  the  records  of  the 
court  and  a  party  appeals  therefrom,  it  will  not  be  reversed  on 
the  ground  that  it  does  not  affirmatively  appear  that  the  judge 
directed  the  clerk  to  make  such  entry. 


4.  Writ  of  ABsistance:    Jubisdiotion  at  Chambebs.     A  judge  has  no 
jurisdiction  at  chambers  to  grant  a  writ  of  assistance. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Powell,  J.    Affirmed  m  party  reversed 

in  part. 

14 
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Holmes  &  Morgan,  for  appellants.  - 

William  D.  Beckett  and  «/.  W.  Woodroughj  contra. 

Albert,  C. 

In  an  action  brought  by  Albert  Hartsuff  against 
Rudolph  Huss,  and  others,  to  foreclose  a  mortgage,  a 
decree  of  foreclosure  was  entered,  which  provided  that 
an  order  of  sale  issue  for  the  sale  of  the  mortgaged  prem- 
ises in  satisfaction  of  the  amount  found  due.  An  order  of 
sale  issued  May  22,  1897;  the  land  was  appraised  July 
6,  and  the  appraisal  forthwith  deposited  with  the  clerk 
of  the  court;  notice  of  sale  was  duly  published,  the  first 
publication  having  been  made  July  14,  and  the  sale 
had  August  17  of  the  same  year.  On  the  11th  day  of 
August  preceding  the  sale,  the  appellant  filed  a  motion 
to  set  aside  the  appraisement  on  the  ground  that  it  was 
not  made  immediately  by  the  sheriff  after  receiving  the 
order  of  sale,  and,  because  it  did  not  affirmatively  appear 
that  the  appraisers  were  sworn  to  appraise  the  interest 
of  Rudolph  Huss  in  the  property.  On  the  10th  day  of 
December,  following,  the  appellant  filed  a  motion  to  set 
aside  the  sale,  and,  in  addition  to  the  grounds  urged  in 
his  motion  to  set  aside  the  appraisement,  urged  that  the 
property  was  appraised  too  low,  that  it  did  not  appear  that 
the  appraisers  were  sworn  before  they  entered  upon  their 
duties,  and  that  the  sale  was  made  after  the  expiration 
of  sixty  days  from  the  date  of  the  order  of  sale.  On  the 
20th  of  July,  1898,  the  plaintiff  filed  a  motion  for  a  con- 
firmation of  the  sale  at  chambers,  and  gave  notice  of 
the  hearing  theri^of,  to  be  had  on  the  2d  day  of  August, 
thereafter.  At  the  time  set  for  hearing  the  motion  to  con- 
finii,  the  appellant  objected  to  the  confirmation  of  the 
sale,  on  the  ground  that  his  motion  to  set  aside  the  ap- 
praisement was  undetermined,  and  the  judge  had  no 
power  in  vacation  to  pass  on  such  motion.  On  the  12th 
day  of  August,  thereafter,  the  judge,  at  chambers,  specifi- 
cally overruled  the  motion  last  mentioned  and  confirmed 
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the  sale.  From  the  order  of  confirmation,  the  defendant, 
Rudolph  Huss,  brings  the  case  here  on  appeal. 

Defendant  urges  that  when  an  order  of  sale  is  issued, 
it  is  nothing  more  or  less  than  an  execution,  and  should 
have  been  returned  within  sixty  days  from  its  date.  An 
order  of  sale  is  not  necessary  to  the  execution  of  a  decree, 
directing  realty  to  ]t)e  sold  by  the  sheriff.  Bristol  Satnrigfi 
Bank  v.  Field,  57  Neb.,  670;  McKinley-Lanning  Loan  c6 
Trust  Go.  V.  Hamer^  52  Neb.,  709.  In  other  words,  the 
decree  itself,  standing  on  the  records  of  the  court,  is  suf- 
ficient to  authorize  the  sheriflf  to  proceed  to  a  sale  of  the 
premises.  Such  being  the  case,  we  are  unable  to  perceive 
how  the  issuance  of  an  order  by  the  clerk,  under  the  seal 
of  the  court,  commanding  the  sheriflf  to  proceed  to  carry 
the  decree  into  effect,  would  add  to  or  take  from  the  duties 
already  imposed  upon  the  sheriflf  by  the  terms  of  the 
decree.  Had  no  such  order  issued,  the  sheriflf  might  have 
proceeded  to  sell  the  premises  at  any  time  within  the  life 
of  the  decree.  The  issuance  of  the  order  of  sale  imposed 
no  limitations  on  his  powers  in  this  regard.  That  the 
decree  provided  for  the  issuance  of  the  order  of  sale  is 
immaterial,  so  far  as  the  question  before  us  is  concerned. 
Bristol  Savings  Bank  v,  Ficld^  supra.  It  follows,  there 
is  no  merit  in  the  objection  that  the  sale  was  made  after 
the  expiration  of  sixty  days  from  the  date  of  the  order  of 
sale.  We  have  not  overlooked  Burkctt  v.  Clarke  46  Neb., 
466.  But,  to  the  extent  that  it  conflicts  with  the  foregoing 
views,  in  our  opinion,  it  should  be  overruled. 

It  is  next  urged  by  the  appellant,  that  the  appraisal  is 
too  low.  Such  objections  must  be  raised  by  motion  to 
vacate  the  appraisement  filed  in  the  case  before  the  sale 
takes  place.  Overall  v.  McShane^,,49  Neb.,  64;  McMurtry 
V.  Columbia  National  Ba/aky  53  Neb.,  21;  Bam<ir  v.  Mc- 
FeggaUy  51  Neb.,  227.  No  motion  covering  that  ground 
was  filed  in  this  case  before  the  sale,  and  for  that  reason 
the  objection  is  not  available. 

It  is  next  urged  that  the  motion  to  set  aside  the  ap- 
praisement was  on  file^  and  not  disposed  of,  when  the  sale 
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was  confirmed  at  chambers,  and  that  the  judge  had  no 
authority  to  pass  on  the  motion  to  confinn,  until  the 
motion  to  set  aside  the  appraisement  had  been  dispensed 
of.  In  passing  upon  the  motion  to  confirm  the  sale,  the 
court  is  required  to  examine,  carefully,  the  proceedings 
of  the  officer,  and  to  be  satisfied  that  the  sale  has,  in  all 
respects,  been  made  in  conformity  to  law.  The  statute, 
conferring  jurisdiction  upon  the  judge  to  confirm  the  sale 
at  chambers,  imposes  the  same  duties  on  him.  It  neces- 
sarily follows  that  in  confirming  the  sale,  he  must  pass 
upon  everything  affecting  its  regularity,  including  objec- 
tions to  the  appraisement.  In  making  the  order  of  con- 
firmation, the  judge  overruled  the  objections  urged  against 
the  regularity  of  the  sale  as  certainly  as  though  they 
had  been  specifically  mentioned,  and  in  so  doing  was 
acting  within  the  jurisdiction  conferred  upon  him  by 
statute. 

Section  498  of  the  Code  of  Civil  Procedure  provides 
that  "when  any  sale  is  confirmed  in  vacation,  the  judge 
confirming  the  same  shall  cause  his  order  to  be  entered 
on  the  journal  by  the  clerk."  Appellant  contends  that 
the  record  fails  to  show  that  the  judge  directed  the  clerk 
to  enter  the  order  of  confirmation  on  the  journal  and  for 
that  reason  it  is  of  no  effect.  We  find  the  order  of  con- 
firmation in  the  record.  We  do  not  find  that  any  motion 
has  been  made  to  expunge  it.  By  this  appeal,  it  is  con- 
ceded that  it  is  an  order  made  by  the  judge.  Under  such 
circumstances  we  do  not  think  the  objection  merits  serious 
consideration. 

The  remaining  ground  of  complaint  is  that  the  judge, 
in  addition  to  confirming  the  sale,  granted  a  writ  of  as- 
sistance. In  this  respect  we  think  the  learned  judge 
transcended  his  authority.  His  jurisdiction  at  chambers 
is  limited  to  the  confirmation  of  the  sale.  Being  purely 
statutory  it  should  be  confined  strictly  within  the  stat- 
utory limits. 

It  is  therefore  recommended  that  the  order  of  the  judge 
confirming  the  sale  be  affirmed,  and  that  his  order  grant- 
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ing  the  writ  of  assistance  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 

Ames  and  Dufpie,  CC,  concur.     • 

The  order  of  confirmation  is  afRrmed,  and  the  order 
granting  the  writ  of  assistance  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 

Affirmed  in  part,  reversed  in  part. 


William  J.  Brown  et  al.  v.  Henry  H.  Colijns,  Execu- 
TOR  OP  THE  Last  Will  and  Testament  op  Alfred 
M.  Collins,  Deceased. 

Filed  December  4,  1901.    No.  10,627. 
Commissioner's  opinion.     Department  No.  1. 

1.  Errors  Kot  Urged  in  Briefs.    Errors  not  urged  in  the  briefs  will  be 

disregarded. 

2.  Evidence:     iKSTRUiiENTs:     Sigxatures.      An   acknowledged    instru- 

ment, of  a  kind  permitted  to  be  acknowledged  and  recorded,  is 
admissible  in  proof  without  evidence  of  the  authenticity  of  the 
signatures. 

3.  Evidence:    Record  From  Foreign  State.     A  judicial  record  of  an- 

other state,  authenticated  as  provided  in  section  414  of  the  Code, 
is  admissible  in  evidence  without  further  proof  that  the  court 
from  which  it  comes  is  one  of  record. 

4.  Mortgages:    Foreclosire:  ,  Pleading:     Evidence.     Where   there   is 

some  evidence  tending  to  support  the  allegation  of  no  proceed- 
ings at  law  in  a  foreclosure  suit,  and  no  counter-showing  at- 
tempted, decree  of  foreclosure  will  be  affirmed. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Tuitlr,  J.    Affirmed, 

Burr  &  Burr,  for  plaintiffs  in  error. 

8,  L.  Oeisthardt,  contra. 
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Brown  v.  Collins. 

Hastings,  C. 

The  errors  complained  of  by  the  plaintiffs  in  this  case 
are,  first,  that  the  decree  is  too  large.  No  mention  is  made 
of  this  allegation  in  the  briefs  filed,  and  it  will  not  be  con- 
sidered further. 

The  first  error  argued  is  the  admission  in  evidence, 
without  proof  of  the  signatures,  of  the  assignment  of  a 
mortgage  from  the  Clark  &  Leonard  Investment  Co.  to  A. 
M.  Collins,  the  testator  of  the  defendant  in  error.  The 
objection  is  not  well  taken.  The  instrument  is  duly  ac- 
knowledged, and  is  under  our  statute  entitled  to  be  read 
in  evidence  without  further  proof.  Compiled  Statutes, 
chapter  73,  section  13. 

The  next  error  urged  is  the  admission  in  evidence  of 
Exhibit  "D,"  an  exemplification  of  a  will  and  its  probate 
under  which  the  plaintiff  below  claimed  to  be  the  owner  of 
the  mortgage.  The  objection  is  that  the  exhibit  does  not 
disclose  that  the  orphans'  court  of  the  city  and  county  of 
Philadelphia  is  a  court  of  record.  Section  414  of  the  Code 
of  Civil  Procedure  provides  that  a  judgment  of  another 
state  may  be  proved  by  the  attestation  of  the  clerk  and 
the  seal  of  the  court  annexed,  together  >>ith  a  certificate 
of  the  judge  or  presiding  magistrate  that  the  attestation  is 
in  due  form.  All  of  these  requisites  were  complied  with 
in  this  case,  and  the  objection  was  properly  overruled. 

The  third  error  urged  is  that  there  was  no  competent 
evidence  on  which  to  base  a  decree,  because  it  was  not 
proved  that  no  action  at  law  had  been  commenced  or  pro- 
cec  iling  had  to  collect  the  debt.  To  this  point  the  only  tes- 
timony offered  was  that  of  the  attorney,  S.  L.  Geisthardt, 
who  testified  that  he  was  familiar  with  the  debt  from  its 
inception,  and  that  no  proceedings  had  been  taken  or  action 
commenced  at  law  to  collect  any  part  of  it.  It  is  urged 
that  this  is  largely  hearsay  testimony,  because  the  infor- 
mation of  the  witness  seems  to  have  been  derived  in  part 
from  other  persons  with  whose  l)usiness  he  was  familiar 
and  from  whom  he  would  have  received  information  of  any 
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action  on  this  paper.  It  was  not  necessary  to  produce  the 
testimony  of  every  person  who  had  ever  had  any  charge 
or  control  over  this  paper  from  its  first  execution  down  to 
the  institution  of  this  action  in  order  to  show  that  no  pro- 
ceedings had  been  had  at  law.  It  was  a  negative  allega- 
tion in  support  of  which  some  proof  was  adduced.  The 
facts  were  as  well  in  the  knowledge  of  defendants  as  of 
plaintiffs,  and  no  counter-showing  was  attempted.  There 
appears  no  reason  why  the  finding  of  the  trial  court  should 
not  be  affirmed. 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court  be  affirmed. 

Day  and  Kirkpatrick,  CO.,  concur. 

Affirmed. 


Charles  I.  ETill  et  al.  v.  Guy  Pitt. 

Filed  December  4,  1901.    No.  10,637. 
Commissioner's  opinion.     Department  No.  2. 

1.  Pre-emption:   Title  to  Improvements.    A  person  entitled  by  law  to 

pre-empt  a  tract  of  land,  or  to  hold  it  under  the  timber  culture 
act,  and  who  is  recognized  by  the  register  and  receiver  of  a 
United  States  land  office,  and  is  by  them  allowed  to  make  a  filing 
on  a  tract  of  the  public  land  within  their  district  legally  open  to 
pre-emption,  takes  the  same  and  all  permanent  improvements 
thereon,  if  any,  together  with  the  exclusive  right  of  possession 
thereof,  free  from  the  claims  of  all  persons  except  the  United 
States.    Hiatt  v.  Brooks,  17  Neb.,  33,  followed. 

2.  Evidence:    Instruction  as  to  Insufficiency  (Sf  Proof.     When  the 

evidence  which  has  been  oftered  is  not  sufficient  in  law  to  make 
out  the  case  of  the  party  who  has  oftered  it,  it  is  the  duty  of  the 
court  to  so  instruct  the  jury.  Hiatt  v.  Brooks^  17  Neb.,  33,  fol- 
lowed. 

Error    from   the   district   court    for    Lincoln    county. 
Tried  below  before  Grimes,  J.     Affirmed. 

French  &  Baldicin  and  Wilcox  &  HalHgan^  for  plaintiffs 
Id  error. 

Neville  &  Parsons,  contra. 
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Oldham,  C. 

This  was  an  action  for  damages  for  trespass  on  real 
estate,  originally  instituted  before  a  justice  of  the  peace 
and  taken  by  appi^al  to  the  district  court  for  Lincoln 
county,  Nebraska.  The  amount  sued  for  was  $175.  The 
cause  was  tried  to  a  jury  and  verdict  was  rendered  in 
plaintiff's  favor  for  $40.  Judgment  was  rendered  on  the 
verdict  and  defendants  bring  error  to  this  court 

There  is  only  one  question  necessary  to  review  under 
the  pleadings  and  admissions  in  the  record  and  that  is, 
had  plaintiff  any  right  to  maintain  the  action?  Defend- 
ants admit  that  plaintiff  had  made  a  homestead  entry  on 
the  land  in  dispute  before  the  alleged  injury  was  com- 
mitted. They  also  admit  that  they  took  the  lumber  from 
the  house  and  the  window  casings  from  the  windows  and 
the  curbing  from  the  well  and  the  poles  from  the  stable 
after  plaintiff  had  made  his  filing  on  the  land.  They  claim 
that  they  had  a  right  to  do  this,  because,  as  alleged  in 
their  answer,  they  had  purchased  all  the  lumber  on  these 
premises  from  a  former  en  try  man.  The  lumber  taken 
had  all  been  used  in  the  building  and  roofing  of  the  house 
and  stable  and  in  the  curbing  of  the  well,  and  none  of  it 
was  loose  lumber  unconnected  with  the  realty.  Defend- 
ants' contention  is  that  the  title  to  the  land  was  in  the 
United  Static,  and,  as  they  tore  this  lumber  from  the 
buildings  before  plaintiff  got  actual  possession  under  his 
homestead  filing,  plaintiff  has  no  title  on  which  he  can 
maintain  this  cause  of  action. 

In  the  case  of  Hiatt  v.  HrookSy  17  Neb.,  33,  the  question 
involved  in  this  case  was  determined  against  defendants' 
theory.  Cobb,  C.  J.,  in  rendering  the  opinion  says:  "I 
understand  it  to  be  the  law  that  when  a  pre-emptor  on 
the  public  domain  abandons  his  pre-emption,  and  leaves 
buildings  or  other  permanent  improvements  thereon,  he 
abandons  such  improvements.  And  another  pre-emptor 
who  becomes  entitled  to  the  land  by  reason  of  such 
abandonment  would  take  it,  together  wdth  all  such  per- 
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manent  improvements.  It  may  be,  considerations  of 
natural  justice  would  lead  to  the  conclusion  that  a  person 
who  puts  permanent  valuable  improvements  on  a  tract 
of  government  land,  in  an  unsuccessful  effort  to  hold  it 
by  virtue  of  the  pre-emption  or  homestead  laws,  should 
W  allowed  to  take  such  improvements  away  at  the  end 
of  unsuccessful  litigation.  But  such  a  rule  would  be 
difficult  of  execution,  of  doubtful  general  utility,  and 
never  has  been  applied  to  cases  of  this  kind."  In  that 
case^  as  in  the  case  at  bar,  the  trial  court  refused  to 
nibmit  defendant's  contention  to  the  jury  at  all  and  the 
court  said:  "When  the  evidence  which  has  been  offered 
is  not  sufficient  in  law  to  make  out  the  case  of  the  party 
vho  has  offered  it,  it  is  the  duty  of  the  court  to  so  in- 
•truct  the  jury." 

The  only  other  question  to  be  determined  is  as  to 
whether  the  trial  court  submitted  the  correct  measure  of 
damage  to  the  jury,  for  this  is  the  only  question  that  it 
.lid  submit.  The  trial  court  said:  "The  measure  of 
I)laintiff's  damage  is  the  difference  between  the  value  of 
the  property  injured,  just  before  its  injury,  and  the  value 
of  the  property  remaining  after  the  injury."  We  think 
I  hat  this  is  a  proper  rule  of  damage,  and  as  the  jury  only 
leturned  damages  in  the  sum  of  $40  we  do  not  think 
defendants  were  in  any  way  prejudiced  in  the  measure  of 
damage. 

There  are  some  complaints  made  of  the  action  of  the 
trial  court  in  its  rulings  on  the  admission  and  exclusion 
of  testimony;,  but  there  is  nothing  in  the  record  that 
shows  any  error  in  this  regard  to  the  prejudice  of  the  de- 
fendants. We  therefore  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

Sedgwick  and  Pound,  CO.,  concur. 

Affirmed. 
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McLucas  V.  St.  Joseph  &  G.  I.  R.  Co. 

Webms  H,  McLucas  et  al.  v.  The  St.  Joseph  &  Grand 

Island  Railway  Company. 

Tiled  Dbgembeb  4,  1901.    No.  10,642. 

Comlaissioiier's  opinion.     Department  No.  3. 

Appeal  and  Error:  Fiival  Order.  To  entitle  a  party  to  a  review  there 
must  have  been  a  final  order  or  judgment  rendered  In  the  cause. 
Reynolds  v.  City  of  Tecumseh,  48  Neb.,  78C. 

Error  from  the  district  court  for  Jefferson  county. 
Tried  below  before  Stull,  J.     Petition  in  error  dismiased. 

E.  H.  Hinshaw,  for  plaintiflPs  in  error. 

* 

if.  A.  Reedy  W.  P.  Freeman  and  M.  A.  HartigaUy  contra, 

DUFFIE,  C. 

This  action  was  commenced  by  the  St  Joseph  and 
Grand  Island  Railway  Company  against  Weems  H. 
McLucas  and  John  C.  McLucas  to  recover  possession  of 
certain  lands  in  the  city  of  Fairbury,  claimed  by  it  as 
a  part  of  its  right  of  way.  The  defendants  claimed  title 
to  the  land  by  adverse  possession,  asserting  that  they  had 
been  in  the  actual,  exclusive,  adverse  possession  thereof 
for  more  than  fifteen  years.  A  trial  was  had  to  the  court, 
and  Decemter  10,  1898,  the  court  made  certain  findings 
of  facts,  but  the  record  does  not  disclose  that  any  final 
judgment  in  the  case  has  ever  been  entered.  What  is 
called  the  findings  and  judgment  concludes  as  follows : 

"That  the  plaintiff  recover  against  the  defendants  the 

costs  of  this  action,  taxed  at  | ,  to  all  of  which  the 

defendants  except  Motion  for  a  new  trial  filed,  argued 
and  submitted.  Motion  for  new  trial  overruled,  to  which 
the  defendants  except  Judgment  on  findings ;  forty  days 
are  given  by  the  court  to  the  defendants  to  prepare  and 
present  a  bill  of  exceptions.  The  supersedeas  bond  in  this 
case  is  fixed  at  |200." 

To  entitle  a  party  to  a  review,  there  must  be  a  final 
order  or  judgment  rendered  in  the  case.    A  mere  judgment 
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for  costs  is  not  reviewable  before  final  judgment.  Rey- 
nolds V.  City  of  Tecumsehy  48  Neb.,  785;  i^mith  v.  John- 
son, 37  Neb.,  675;  Spnck  v.  Washington  County ^  3  Neb., 
253.  In  the  present  condition  of  the  record,  we  have  no 
jurisdiction  to  review  the  case,  and  we  therefore  recom- 
mend that  the  petition  in  error  be  dismissed. 

Ames  and  Albert,  CO.,  concur. 

Petition  in  error  dismissed. 


William  Tighb  bt  al.  v.  Joseph  W.  Winger. 

Filed  Decembeb  4,  1901.    No.  10,648. 

Commissioner's  opinion.    Department  No.  3. 

Action:  Motion  to  Reinstate:  EvroENCE.  The  denial  by  a  district 
court  of  a  motion  to  reinstate  an  action,  voluntarily  dismissed 
at  the  same  term  at  which  the  motion  is  made,  will  not  be  re- 
versed in  the  absence  of  evidence  that  the  party  making  the  ap- 
plication was  laboring  under  some  mistake  or  misapprehension 
of  fact  at  the  time  of  the  dismissal. 

Error  from  the  district  court  for  Cass  county.  Tried 
below  before  Ramsey,  J.    Affirmed. 

WiUard  E,  Stewart,  for  plaintiffs  in  error. 

A.  W.  Field,  contra^ 

Ames,  C. 

While  the  history  of  the  litigation  of  which  this  case  is 
a  part,  extends  through  many  years,  and  is  marked  by 
many  vicissitudes,  the  facts  pertinent  in  the  present  in- 
quiry are  few  and  may  be  briefly  stated.  An  action  in 
the  district  court  in  which  the  plaintiff  in  error  was 
defendant,  had  resulted  in  a  judgment  against  him  and 
was  i)ending  here  upon  a  petition  in  error.  At  the  same 
time  there  was  pending  in  the  district  court  a  petition 
for  a  new  trial,  under  section  314  of  the  Code  of  Civil  Pro- 
cedure, on  the  ground  of  newly  discovered  evidence.    This 
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court  affirmed  the  judgment,  because  of  a  failure  of  the 
plaintiff  in  error  to  serve  and  file  a  brief  within  the  time 
prescribed  by  the  rules.  The  plaintiff  in  error  then  filed 
a  motion  for  a  rehearing  in  this  court,  and  while  that 
motion  was  pending,  and  solely  in  reliance  upon  his  own 
opinion  that  the  mrotion  would  he  granted  and  that  upon 
final  argument  the  judgment  of  the  district  court  would 
be  vacated  and  a  new  trial  granted,  voluntarily  dismissed 
his  petition  in  the  trial  court.  Afterwards  this  court 
granted  the  motion  for  a  rehearing,  but  immediately  and 
v)y  the  same  order  dismissed  the  petition  in  error,  which 
action  had  the  practical  effect  of  afftrming  the  judgment 
for  the  reversal  of  which  the  procedings  were  begun. 
Thereupon  the  plaintiff  in  error  applied  by  motion  to 
the  district  court  at  the  same  term  at  which  the  order  of 
dismissal  was  entered,  for  an  order  reinstating  his  peti- 
tion for  a  new  trial,  and  supported  the  application  by 
affidavits  setting  forth  the  facts  above  recited,  together 
with  others  which  we  do  not  deem  material.  It  was  not 
asserted  in  these  affidavits,  nor  is  it  claimed  now,  that  at 
ihe  time  of  dismissing  his  petition  the  plaintiff  was  labor- 
ing under  any  mistake  or  misapprehension  of  fact,  but 
his  sole  ground  of  complaint  was  and  is,  of  having  been 
surprised  by  the  order  of  this  court  dismissing  his  petition 
in  error.  The  petition  for  a  new  trial  had  been  pending 
several  years,  ani  had  suffered  two  previous  dismissals, 
and  the  court,  upon  consideration  of  the  matter,  denied 
ihe  motion  to  reinstate.  This  proceeding  is  a  petition  in 
(Tror  to  revipw  the  last  mentioned  order.  We  do  not 
consider  that  the  matter  alleged  in  support  of  the  motion 
lo  reinstate  shows  reasonable  occasion  for  surprise  to 
an  attorney  who  has  been  a  member  of  this  bar  for  a 
quarter  of  a  century.  The  district  court  did  not  commit 
an  abuse  of  discretion  in  denying  the  motion  to  reinstate. 
It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiE  and  Albert,  CO.,  concur. 

Affibmbd. 
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Joseph  Johns  v.  Louis  Kamarad  ejt  al. 

BAILED  December  4,  1901.    No.  10,651. 
CommlBsioner's  opinion.     Department  No.  2. 

1.  ITnflled  Chattel  Mortgage:    Sale  Under  Execution:   Rights  of  Pubt 

CHASER.  Where  the  mortgagee  of  chattels  Ms  not  in  possession 
and  his  mortgage  is  not  on  file  at  the  date  of  the  levy,  a  pur- 
chaser at  execution  sale  under  a  judgment  against  the  mortgagor 
will  take  free  of  the  mortgage  though  he  had  notice  thereof  prior 
to  the  sale. 

2.  Ghrowing  Crops:  Levy  Upon  and  Sale  of  Them.    Growing  crops  are 

subject  to  levy  and  sale  irrespective  of  their  stage  of  growth. 

Errob  from  the  district  court  for  Valley  county.  Tried 
below  before  Thompson,  J.    Affirmed. 

A.  M.  Robhins,  for  plaintiff  in  error. 

Clements  Bros.j  contra. 

Pound,  O.    ^ 

The  plaintiff  was  the  holder  of  a  chattel  mortgage  upon 
the  landlord's  share  in  a  growing  crop.  The  principal 
defendants  \frere  purchasers  of  the  crop  at  execution  sale 
under  a  judgment  against  the  mortgagor.  The  mortgage 
was  not  on  file  at  the  date  of  the  levy,  but  it  appears  that 
the  purchasers  were  informed  and  knew  of  its  existence 
prior  to  the  sale.  On  this  ground,  plaintiff  claims  that 
they  took  subject  thereto.  Under  the  well  settled  con- 
struction of  section  14,  chapter  32,  Compiled  Statutes,  the 
mortgage  was  void  as  to  execution  creditors  of  the  mortr 
gagor,  whether  they  had  actual  notice  of  the  mortgage 
or  not  Farmers  &  Mcrcliants  Bank  v.  Anthony ^  39  Neb., 
343 ;  Spaulding  v.  Johnson^  48  Neb.,  830.  If  the  mortgage 
is  void  as  to  the  creditor,  of  what  avail  is  this  unless  the 
law  gives  a  title  free  of  the  mortgage  to  the  purchaser 
at  execution  sale?  To  hold  that  the  purchaser  takes  sub- 
ject to  a  mortgage  because  of  notice  although  the  levy 
creates  a  sui>erior  claim  notwithstanding  notice  would 
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nullify  the  rule.  The  court  indicated  the  correct  view  in 
Farmers  &  Merchants  Bank  v.  Anthony^  39  Neb.,  343, 
350,  but  without  expressly  deciding  the  point,  and  we 
think  RaiUhaek  v.  Pwtton,  34  Neb.,  490,  so  far  as  in  con- 
flict therewith  ought  to  be  overruled. 

It  is  also  contended  that  the  levy  and  sale  were  void 
because  the  growing  crop  in  question  was  so  immature 
and  in  such  an  early  stage  of  growth  that  it  was  not  sub- 
ject to  levy.  This  court  has  held  that  growing  crops  are 
subject  to  levy.  Sims  v.  Jones,  54  Neb.,  769.  But  it  is 
argued  that  the  crop  levied  upon  in  that  case  was  further 
advanced  than  the  crop  sold  in  this  case.  We  see  no 
force  in  this  distinction.  If  the  crop  was  sufficiently  ad- 
vanced to  be  sold  or  mortgaged  by  the  o\yner,  it  was  sub- 
ject to  sale  by  the  sheriff.  If  it  was  not,  plaintiff,  who 
claims  as  mortgagee,  has  no  case.  In  Polley  v.  Johnson, 
52  E!an.,  478,  35  Pac.  Rep.,  8,  quoted  with  approval  in 
Sims  V.  JoneSy  the  crop  was  no  further  advanced  than  in 
the  case  at  bar.  We  perceive  no  point  at  which  the  line 
may  be  drawn  short  of  the  extremes.  If  tRe  crop  may  be 
levied  on  before  maturity  at  all,  it  must  be  subject  to 
levy  from  the  time  when  there  begins  to  be  a  growing 
crop  in  fact  irrespective  of  the  stage  of  growth.  We 
recommend  that  the  judgment  be  affirmed. 

Sedgwick  and  Oldham,  CO.,  concur. 

Affirmed. 


Henry  Fisher  et  al.  v.  Alexander  Buchanan. 

j  Filed  December  4,  1901.     No.  10,654. 

Commissioner's  opinion.     Department  No.  3. 

1.  Pleading:     Petition:     Sufficiency.     Petition   examined,  and   held 
i  that  the  facts  therein  stated  are  insufficient  to  constitute  a  cause 

of  action. 

2.  Specifle  Performance:   Allegations  of  Petition:    Pboof.    Where»  by 

the  terms  of  a  contract,  the  conditions  to  be  performed  by  the  re- 
spective parties  are  concurrent,  the  plaintiff,  in  an  action  for 
specific  performance,  must  allege  and  prove  performance,  or  a 
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tender  of  performance,  of  the  conditions  mi  his  part  to  be  per- 
formed, or  such  facts  as  will  show  that  such  tender  would  have 
been  unavailing. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcbtt,  J.    Reversed. 

Smyth  &  Smith  and  J.  J.  O'Connor,  for  plaintiffs  in 
error 

John  T.  Gathers,  contra. 

Albbrt,  G. 

This  action  was  brought  by  Alexander  Buchanan, 
against  H.  A.  Fisher  and  Thomas  Simanek,  to  enforce 
specific  performance  of  an  alleged  contract  for  the  sale 
of  real  estate.  The  trial  court  found  for  the  plaintiff, 
and  decreed  accordingly.  The  defendants  bring  the  case 
here  on  error. 

The  first  ground  urged  for  a  reversal  of  the  decree  of 
the  trial  court  is,  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  petition, 
80  far  as  is  material  at  this  time,  is  as  follows : 

"That  on  the  25th  day  of  May,  1897,  the  saiid  H.  A. 
Fisher  was  the  owner  in  fee  simple  of  the  following 
described  real  estate,  to-wit:  Lots  seven  and  eight  in 
block  ninety.  South  Omaha,  as  surveyed,  platted  and  re- 
corded, all  in  the  county  of  Douglas  and  state  of  Ne- 
braska, and  on  said  25th  day  of  May,  the  plaintiff  and 
the  defendant,  H.  A.  Fisher,  entered  into  a  written  agree- 
ment whereby  the  said  Fisher  sold  said  lots  to  the  plain- 
tiff for  and  in  consideration  of  the  sum  of  four  hundred 
dollars  (|400),  for  his  equity  and' all  interests  which  said 
Fisher  had  in  said  lots  over  and  above  a  certain  mortgage 
in  the  sum  of  seven  thousand  dollars  ($7,000),  and  it 
was  agreed  by  and  between  the  parties  that  in  considera- 
tion of  the  sum  of  four  hundred  dollars  ($400),  the  said 
Pipher  was  to  convey  said  lots  to  the  plaintiff  by  a  good 
and  sufficient  warranty  deed;  a  copy  of  which  written 
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agreement  is  hereto  attached  marked  ^Exhibit  A,'  and 
made  a  part  of  this  petition,  said  sum  of  money  to  be 
paid  by  the  plaintiff  to  the  said  H.  A.  Fisher  upon  his 
making  to  the  plaintiff  a  good  and  sufficient  warranty 
deed  for  said  premises,  the  plaintiff  to  assume  and  pay 
said  mortgage  of  $7,000,  which  was  to  be  in  full  con- 
sideration for  said  lots. 

"2d.  On  the  28th  day  of  May,  1897,  in  pursuance  of  said 
written  agreement  whereby  the  said  II.  A.  Fisher  did 
sell  and  convey  said  lots  to  the  plaintiff,  the  plaintiff  paid 
to  the  said  H.  A.  Fisher  the  sum  of  one  hundred  dollars 
($100)  as  part  payment  on  said  contract  for  said  lots, 
and  the  said  H.  A.  Fisher  received  the  said  one  hundred 
dollars  and  gave  the  plaintiff  his  written  receipt  therefor; 
a  copy  of  which  is  attached  to  this  petition,  marked 
^Exhibit  B'  and  made  a  part  thereof. 

"3d.  On  the  24th  and  25th  days  of  June,  A.  D.  1897, 
according  to  the  terms  of  said  written  contract  the  plain- 
tiff duly  tendered  to  the  said  H.  A.  Fisher  the  sum  of  three 
hundred  dollars,  the  balance  of  said  sum  of  four  hundred 
dollars  and  requested  the  said  Fisher  to  convey  the  said 
premises  to  the  plaintiff'  as  provided  by  said  written 
agreement,  by  a  good  and  sufficient  warranty  deed,  but 
the  said  H.  A.  Fisher  refused  and  still  refuses  to  execute 
and  deliver  such  conveyance. 

"4th.  The  plaintiff  has  duly  performed  all  the  conditions 
of  said  agreement  on  his  part  and  is  ready  and  willing 
to  pay  said  purchase  money,  and  now  brings  the  sum  of 
three  hundred  dollars,  the  balance  of  the  purchase  money, 
into  court  and  offers  the  same  to  the  said  H.  A.  Fisher, 
upon  his  executing  and  delivering  to  the  plaintiff  a  good 
and  sufficient  conveyance  of  said  premises  according  to 
the  terms  of  said  contract." 

"Exhibit  A"  referred  to  in  the  petition,  is  as  follows : 
"South  Omaha,  Neb.,  May  28,  1897.  This  is  to  certify 
that  I,  H.  A.  Fisher,  of  Wahoo,  Neb.,  have  this  day  sold 
my  equity  to  A.  Buchanan,  of  Omaha,  in  lots  7  and  8, 
block  90,  So.  Omaha,  for  four  hundred  dollars,  and  said 
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mon^  to  be  paid  on  transfer  of  equity.  H.  A.  Fisher, 
A.  Buchanan." 

It  will  be  seen,  from  a  study  of  the  petition,  that  the 
defendant  relies  on  a  written  contract,  and  that  "Exhibit 
A"  is  the  contract  upon  which  he  relies.  That  document 
contains  no  mutual  promises  nor  agreements,  and  does 
not  fall  within  any  recognized  definition  of  the  term  con- 
tract. It  is  not  a  contract  Dwrr  i?.  Mumm^rt^  57  Neb., 
378.  The  most  that  can  be  said  for  it  is,  that  it  is  a 
memorandum  of  a  contract  But  this  action  is  based, 
not  on  any  contract  of  which  this  document  might  be  a 
memorandum,  but  on  the  alleged  written  contract, 
^'Exhibit  A."  As  we  have  seen,  that  document  is  not  a 
contract;  consequently,  it  will  not  support  this  action. 
Dorr  V.  Mwmmeriy  supra. 

There  is  another  reason  why  the  decree  of  the  district 
court  must  be  reversed.  The  trial  court  appears  to  have 
treated  "Exhibit  A"  as  a  memorandum  of  the  contract, 
and,  on  the  proof  submitted,  found  that  one  of  the  con- 
ditions of  the  contract  between  the  plaintiff  and  the  de- 
fendant Fisher  was,  "that  the  plaintiff  was  to  assume 
the  mortgage  upon  said  lots  in  the  sum  of  $7,000,  and  to 
pay  the  same."  There  is  no  evidence  whatever  that  the 
plaintiff  ever  performed  or  offered  to  perform  this  con- 
dition, nor  of  any  facts  that  would  excuse  his  failure  in 
this  regard  in  an  action  of  this  kind.  That  such  omission 
is  fatal,  is  elementary. 

It  is  therefore  recommended  that  the  decree  of  the 
district  court  be  reversed,  and  the  cause  remanded  for 
further  proceedings,  according  to  law. 

Ames  and  Duffib,  CC,  concur. 

Bbvbbsed  and  bbmandbd. 
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Helen  Z.  Gillespie  et  al.  v.  Westbl  W.  Mobsman. 

Filed  Decembeb  4,  1901.    No.  10,669. 
Commissioner's  opinion.     Department  No.  2. 

1.  Mortgages:   Objections  to  Ck>NFiBMATiON  of  Sale:    Tims  fob  Mak- 

ing. Objections  to  the  confirmation  of  a  judicial  sale  made  and 
filed  after  the  sale  has  been  confirmed  will  not  be  considered. 
The  proper  practice  in  such  cases  is  by  motion  to  vacate  and  set 
aside  the  sale. 

2.  Appeal  and  Error:   Supersedeas  Bond:    Conditions.    A  supersedeas 

bond  not  conditioned  as  required  by  statute  is  insufllcient  to 
prevent  the  enforcement  of  the  Judgment  or  decree  it  was  given 
to  supersede. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysor,  J.    Affirmed. 

F.  M.  O^IAnrVj  for  plaintiflFs  in  error. 

West  el  W,  Morsmarij  contra. 

Oldham,  O. 

This  action  comes  from  the  district  court  for  Douglas 
county  by  an  appeal  from  an  order  of  confirmation  of  a 
judicial  sale  made  under  a  decree  foreclosing  a  mort:gage 
on  real  estate.  There  were  no  objections  made  ajt  the 
time  of  confirmation  but  subsequent  thereto  there  was  filed 
In  the  same  court  a  motion  by  the  appellants  (defendants 
below)  which  asked  "that  an  order  be  entered  herein 
vacating,  recalling,  rescinding  and  holding  for  naught  the 
purported  order  of  sale  in  the  above  entitled  case  dated 
May  25, 1898,  and  the  return  of  the  sheriff  indorsed  thereon 
and  the  purported  alias  order  of  sale  therein,  dated 
September  14, 1898,  and  the  return  of  the  sheriflf  indorsed 
thereon  for  the  following  reasons."  This  motion  seta  up 
fifteen  specific  objections  to  the  confirmati5n  of  the  sala 
Treating  this  request  as  a  motion  to  set  aside  the  order 
of  confirmation  of  sale,  which  must  be  done  to  give  it 
any  legal  standing,  there  is  but  one  complaint  set  forth 


Vol.  2]  SEPTEMBER  TEEM,  1901.  163 

Gillespie  V.  Morsman. 

in  these  objections  that  would  be  ground  to  set  aside 
the  sale,  and  that  is,  in  effect,  that  the  decree  had  been 
supei-seded  by  bond  and  was  then  pending  in  the  supreme 
court. 

The  record  discloses  that  a  decree  of  foreclosure  was 
rendered  on  which  this  sale  was  based  on  November  24, 
1897,  and  that  a  bond  was  filed  on  February  28,  1898,  and 
a  petition  in  error  and  transcript  were  filed  in  the  supreme 
court  on  June  24,  1898.  So  then  the  proceedings  that 
were  pending  in  the  supreme  court  were  proceedings  in 
error  and  not  appeal.  The  condition  of  this  bond,  which 
it  is  claimed  effected  this  supersedeas  is  as  follows: 
"Now,  therefore,  we,  John  A.  Gillespie  as  principal  and 
George  H.  Payne  as  surety  do  hereby  undertake  to  said 
Westel  W.  Morsman  in  the  sum  of  two  hundred  dollars 
that  if  the  said  John  A.  Gillespie  and  Helen  Z.  Gillespie 
shall  prosecute  such  appeal  without  delay  and  will  not, 
during  the  pendency  of  this  appeal,  commit  or  suffer  to 
be  committed  any  waste  ifpon  the  real  estate  in  contro- 
versy, then  this  obligation  shall  be  null  and  void,  other- 
wise to  be  and  remain  in  full  force  and  effect."  This 
would  probably  have  been  a  suflicient  bond  on  appeal, 
but  does  it  fulfill  the  requirements  of  the  statute  upon 
error  proceedings?  As  supersedeas  proceedings  were  un- 
known to  the  common  law,  the  right,  when  it  exists,  is 
given  by  statute  only,  and  to  the  statute  we  are  relegated 
for  the  requirements  to  effect  this  object 

Section  588  of  the  Code  of  Civil  Procedure  of  this  state 
is  the  section  of  our  statute  that  gives  the  right  and  fixes 
the  condition  that  will  effect  supersedeas  in  error  pro- 
ceedings. The  third  subdivision  of  that  section,  and  the 
one  applicable  to  this  inquiry,  is  as  follows :  "Third.  When 
it  directs  the  sale  or  delivery  of  possession  of  real  prop- 
erty, the  undertaking  shall  be  in  such  sum  as  may  be 
prescribed  by  any  court  of  record,  or  any  judge  thereof, 
to  the  effect  that  during  the  possession  of  such  property 
by  the  plaintiff  in  error,  he  will  not  commit  or  suffer  to 
be  committed  any  waste  thereon,  and  if  the  judgment  be 
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afllrmed  he  will  pay  the  value  of  the  use  and  occupation 
of  the  property  from  the  date  of  the  undertaking  until  the 
delivery  of  the  possession  pursuant  to  the  judgment,  and 
all  costs."  It  is  obvious  that  this  bond  is  not  in  accordance 
with  the  provisions  of  this  statute,  and  it  is  the  uniform 
holding  of  this  court  that  a  supersedeas  bond,  not  con- 
ditioned as  provided  by  statute,  is  insufficient  to  prevent 
the  enforcement  of  the  decree  it  was  given  to  supersede. 
8t<i.te  V,  Thiele,  19  Neb.,  220 ;  O'Chander  v.  State,  46  Neb., 
10;  State  v.  Ramsey ,  50  Neb.,  166.  Hence  we  conclude 
that  the  district  court  did  not  err  in  overruling  the  motion 
to  vacate  the  sale. 

Complaint  is  also  made  that  a  sheriff's  deed  was  issued 
prematurely  for  this  property.  It  is  sufficient  to  say  on 
this  point  that  the  record  does  not  disclose  any  deed  nor 
the  time  when  made,  if  made.  It  also  appears  from  the 
record  that  the  bond  in  this  case — the  appeal  from  the 
confinnation  of  sale — ^is  only  conditioned  "to  pay  costs" 
if  the  case  is  affirmed,  and  does*  not  conform  to  the  statute 
in  such  cases  made  and  provided,  and  for  this  cause  it  is 
ineffectual  to  stay  proceedings  under  the  judgment  ap- 
pealed from. . 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Sedgwick  and  Pound,  CO.,  concur. 

Affirmed. 


Robert  G.  Brown  v.  Naomi  Silver. 

Fii£D  December  i,  1901.    No.  10,676. 
Ck>mmi8sioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:  Exclusion  of  Immaterial  Mattebs.    Error  can 

not  be  predicated  on  the  action  of  the  trial  court  in  excluding  im- 
material matters  from  the  consideration  of  the  Jury. 

2.  Limitation  of  Actions:    When  Begins  to  Run.     The  statute  of 

limitations  does  not  begin  to  run  until  a  right  of  action  has 
accrued. 
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S.  Trial:  Misconduct  of  Counsel:  Rebuke  by  Judge.  "When  counsel, 
in  their  overzeal,  in  the  argument  of  a  case  to  a  jury  depart  from 
the  record,  a  sharp  and  prompt  rehuke  from  the  trial  judge  will 
ordinarily  cure  the  error. 

4.  Contracts:   Vabiancb.    There  is  no  variance  between  an  allegation 

on  a  verhal  contract  and  an  unsigned  memorandum  of  such  con- 
tract alleged  to  have  been  made  by  the  party  charged  at  the  time 
the  contract  was  entered  into,  because  such  unsigned  memoran- 
dum is  not  a  written  contract. 

5.  Appeal  and  Error:    Evidence:     Suffioienct.     Evidence  examined, 

and  held  sufficient  to  sustain  the  judgment 

Error  ifrom  the  district  court  for  Clay  county.  Tried 
below  before  Hastings,  J.    Affirmed. 

Leslie  O.  Hurd  and  R.  G.  Browtiy  for  plaintiff  in  error. 

Qeo.  W.  BemiSj  contra. 

Oldham,  0. 

This  was  an  action  for  the  recovery  of  |1,333.33  alleged 
to  have  been  due  from  the  defendant  to  the  plaintiff  as 
a  part  payment  of  the  purchase  price  of  a  tract  of  land. 
The  petition  alleges  that  the  tract  of  land  was  sold  by 
the  plaintiff  and  her  husband,  Efipy  E.  Silver,  to  the 
defendant  for  the  agreed  price  of  f  2,500 ;  that  by  the  terms 
of  the  sale  the  defendant  paid  plaintiff  and  her  husband 
1500  in  cash  and  assumed*  a  mortgage  for  $600  on  the 
premises  and  also  agreed  to  pay  the  interest  on  a  mort- 
gage of  $1,333.33,  which  had  been  executed  on  the 
premises  by  plaintiff  and  her  husband  to  secure  an  an- 
nuity of  |80  to  Rachel  Silver,  the  mother  of  plaintiff's 
husband;  and  that  at  the  death  of  Rachel  Silver  the  de- 
fendant agreed  to  pay  the  remainder  of  the  purchase  price, 
$1,333.33,  to  plaintiff's  husband,  Espy  E.  Silver.  The  peti- 
tion alleges  the  death  of  Rachel  Silver  on  July  14,  1896, 
and  that  the  account  for  the  balance  of  the  purchase  money 
was  duly  assigned  by  Espy  E.  Silver  to  this  plaintiff  be- 
fore the  institution  of  this  suit.  Plaintiff  attached  to  her 
petition  a  memorandum,  alleged  to  have  been  in  the  hand- 
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writing  of  the  defendant,  and  delivered  to  Espy  E.  Silver 
at  the  time  of  the  purchase  of  the  land,  which  was  un- 
signed,  and   read   as   follows:     "Due   Espy    E.    Silver 

Defendant  filed  numerous  answers  to  this  petition  and 
the  case  appears  to  have  been  tried  on  his  third  amended 
answer.  By  this  answer  he  admitted  the  purchase  of  the 
land  from  Espy  E.  Silver  and  plaintiff;  denied  that  the 
consideration  was  f2,500  and  claimed  that  the  only  con- 
sideration which  he  agreed  to  pay,  as  the  purchase  price  of 
the  land,  was  f  500  which  he  paid  in  cash  at  the  time  of 
the  purchase,  the  assumption  of  the  f  600  mortgage  and  the 
payment  of  the  annuity  of  |80  to  Rachel  Silver  during  her 
lifetime.  The  answ^er  admits  the  death  of  Rachel  Silver, 
as  alleged  in  plaintiflF's  petition,  and  denies  that  there  is 
anything  due  on  the  purchase  price  of  the  land.  There 
were  other  allegations  in  the  answer  of  immaterial  mat- 
ters but  nothing  else  tending  to  state  a  defense.  Plaintiflf 
replied,  denying  the  new  matter  in  defendant's  answer. 
There  was  a  trial  to  a  jury  and  a  verdict  was  returned  for 
plaintiff  for  the  amount  sued  for;  judgment  was  rendered 
on  the  verdict,  and  defendant  brings  error  to  this  court 
The  parties  will  be  designated  in  this  opinion  as  they  were 
in  the  court  below. 

The  alleged  errors  called  to  our  attention  in  defendant's 
brief  are  the  rulings  of  the  trial  court  in  the  admission  and 
exclusion  of  testimony ;  the  giving  of  instructions ;  alleged 
misconduct  of  plaintiff's  counsel;  and  the  insufficiency 
of  the  evidence  to  sustain  the  verdict.  The  allegations 
of  error,  with  reference  to  the  action  of  the  trial  court, 
in  the  admission  and  exclusion  of  evidence,  are  difficult 
to  consider  in  the  manner  presented  in  defendant's  brief 
for  the  reason  that  the  only  serious  allegations  are  based 
on  an  absolute,  inexcusable  and  reprehensible  misstate- 
ment of  the  facts  as  shown  by  the  record.  The  misstate- 
ment of  facts  begins  with  the  contention  that  the  court 
erred  in  not  permitting  defendant  to  file  a  third  amended 
answer,  when  the  record  shows  specifically  that  the  court 
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did  permit  defendant  to  file  this  answer.  This  misstate- 
ment is  followed  by  another  which  alleges  that  because 
the  court  had  failed  to  permit  this  answer  to  be  filed  that 
it  excluded  certain  testimony  of  the  defendant  tending  to 
prove  an  alleged  contract  between  Espy  E.  Silver  and 
his  mother,  Rachel  Silver,  by  which  the  mortgage  given  to 
secure  her  annuity  should  be  satisfied  at  her  death.  The 
record  shows  that  instead  of  excluding  this  evidence  the 
court  admitted  it,  and  overruled  plaintiflf's  motion  to 
strike  it  out  There  is  no  dispute  about  the  mortgage 
given  by  Espy  E.  Silver  to  Rachel  Silver.  It  was  intro- 
duced in  evidence  and  it  showed  on  its  face  that  it  was  to 
be  satisfied  by  the  payment  of  an  annuity  of  |80  to  Rachel 
Silver  during  her  natural  life. 

Plaintiflf's  contention  was  that  when  the  mortgage  was 
extinguished  by  the  payment  of  the  annuity  and  the  death 
of  Rachel  Silver  that  the  remainder  of  the  purchase  price, 
fl,333.33,  became  due  and  that  this  was  the  agreement 
made  with  the  defendant  at  the  time  the  land  was  pur- 
chased, but  plaintiflF  did  not  contend  that  this  mortgage 
continued  to  exist  after  the  death  of  Rachel  Silver.  The 
only  contest  over  that  question  between  the  plaintiff  and 
defendant  was  that  defendant  claimed  that  plaintiff  and 
Espy  E.  Silver  had  a  written  contract  with  Rachel  Silver 
providing  that  the  mortgage  should  terminate  with  her 
death.  Plaintiff  admitted  that  this  was  the  contract  and 
understanding,  but  denied  that  there  was  ever  a  written 
contract  to  this  effect,  except  such  as  was  contained  in 
the  mortgage.  This  issue  was  absolutely  immaterial,  and 
no  error  could  be  successfully  predicated  on  the  ruling  of 
a  court  in  excluding  such  an  immaterial  matter. 

Defendant  complains  of  the  action  of  the  trial  court  in 
admitting  the  memorandum  set  up  in  plaintiff's  petition 
which  read,  "Due  Espy  E.  Silver  $1,333.33,"  but  the  rec- 
ord shows  that  this  exhibit  was  admitted  without  any 
objection  on  defendant's  part  and  it  is  now  too  late  for  him 
to  complain  of  this  action  of  the  trial  court. 

It  is  contended  by  defendant  that  if  any  right  of  action 
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ever  existed  on  this  contract  it  has  been  barred  by  the 
statute  of  limitations,  but  we  cannot  concede  this,  for  if 
the  contract  was  as  alleged  by  plaintiff,  this  f  1,333.33 
was  not  due  until  the  death  of  Rachel  Silver,  and  it  is 
admitted  that  she  died  on  the  14th  day  of  July,  1896,  and 
the  record  shows  that  this  i)etition  was  filed  on  the  11th 
day  of  February,  1897;  hence  the  statute  of  limitations 
did  not  begin  to  run  against  this  claim  until  a  right  of 
action  had  accrued  upon  it,  i.  e.^  the  14th  day  of  July,  1896. 

A  contention  is  made  by  the  defendant  that  there  is  a 
variance  between  the  allegation  of  the  petition  which 
declares  on  an  oral  contract  and  the  written  memorandum 
attached  to  the  petition,  but  we  cannot  agree  with  this 
contention.  The  paper  which  bore  the  writing  "Due  Espy 
E.  Silver  f  1,333.33"  was  not  a  written  contract;  it  was 
neither  dated  nor  signed  by  anyone  and  was  only  admitted 
for  the  purpose  of  showing  an  admission  of  the  defendant 
that  the  amount  therein  stated  was  due  and  unpaid.  The 
testimony  of  Espy  E.  Silver  and  plaintiff,  with  reference 
to  this  memorandum,  was  that  they  wanted  defendant  to 
give  them  something  that  would  show  that  he  still  owed 
them  this  amount  of  money  and  that  he,  defendant,  handed 
Espy  E.  Silver  this  memorandum  after  he  had  paid  Silver 
the  $500  on  the  contract 

The  instructions  given  by  the  trial  court  were  models 
of  brevity  and  precision.  They  confined  the  jury  strictly 
to  the  question,  as  to  whether  the  defendant  agreed  to  pay 
this  $1,333.33  as  a  part  of  the  purchase  price  of  the  land 
to  Espy  PI  Silver  after  the  mortgage  to  Rachel  Silver  had 
been  extinguished  by  her  death,  and  properly  told  the 
jury  that  the  burden  was  on  the  plaintiff  to  prove  this 
allegation  by  a  preponderance  of  the  evidenca  The  jury 
was  also  instructed  that  unless  they  found,  from  the  evi- 
dence, that  defendant  had  agreed  to  pay  this  sum  at  the 
death  of  Rachel  Silver  to  Espy  E.  Silver  they  should  find 
for  the  defendant.  The  other  instructions  were  merely  a 
statement  of  the  issues  and  admisr^ions  and  an  instruction 
defining  the  preponderance  of  evidence,  and  we  find  noth- 
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ing  in  any  of  the  instructions  that  conld  possibly  have 
prejudiced  the  defendant. 

The  next  question  called  to  our  attention  in  defendant's 
brief  is  the  alleged  misconduct  of  plaintiff's  counsel  in 
his  closing  argument  to  the  jury.  It  appears  from  the 
record  that  in  closing  the  case  plaintiff's  counsel  engaged 
in  a  wordy  altercation  with  one  of  the  counsel  for  de- 
fendant and  that  he  attempted  to  go  outside  of  the  record, 
as  he  claimed,  to  defend  himself  against  an  attack  made 
on  him  by  one  of . defendant's  counsel;  but  be  this  as  it 
may,  the  court  promptly  checked  him  and  compelled  him 
to  withdraw  everything  he  had  said  outside  of  the  record 
from  the  jury.  When  counsel  in  their  overzeal  in  the 
argument  of  a  case  depart  from  the  record  a  sharp  and 
prompt  rebuke  from  the  trial  judge  will  ordinarily  cure 
the  error,  and,  we  think,  in  this  case  that  was  all  that 
was  necessary. 

There  is  also  complaint  made  about  the  latitude  which 
plaintiff's  counsel  took  in  his  argument  to  the  jury.  This 
matter  was  presented  by  affidavits  and  counter-affidavits 
to  the  court  below,  and  as  we  see  nothing  necessarily 
prejudicial  in  the  argument  ascribed  to  plaintiff's  counsel 
we  do  not  feel  justified  in  disturbing  the  findings  of  the 
trial  court  on  that  question. 

The  next  question  brought  to  our  attention  is  as  to  the 
sufficiency  of  the  evidence.  The  record  shows  that  the 
contract  was  positively  testified  to  by  the  plaintiff  and 
her  husband;  the  deed  offered  in  evidence  recited  a  con- 
sideration of  f 2,600;  the  written  memorandum  testified 
to  by  plaintiff  and  her  husband  was  identified  by  experts 
as  being,  in  their  opinion,  in  the  handwriting  of  the  de- 
fendant Two  other  witnesses  testified  that  defendant  told 
them  that  he  bought  the  place  for  |2,500,  and  one  of  them, 
a  brother  of  Espy  Silver,  testified  that  defendant  told 
him  all  about  the  contract;  and  that  at  one  time  he  had  an 
assignment  of  this  claim  against  the  defendant  and  that 
defendant  told  him  that  he  would  pay  it  when  ft  became 
due.    This  array  of  testimony  was  met  by  a  denial  from 
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the  defendant  and  practically  nothing  more.     From  this 
evidence,  we  think,  the  verdict  was  fully  justified. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Sedgwick  and  Pound,  CC,  concur. 

Affirmed. 


Annie  R.  Holt  bt  al.  v.  The  Rust-Owen  Lumber  Com- 
pany. 

Filed  Decembeb  4,  1901.    No.  10,680. 
CommiBBioner's  opinion.     Department  No.  3. 

1.  Appeal  and  Error:  Conflictino  Evidence.    Findings  based  on  con- 

flicting evidence  will  not  be  disturbed. 

2.  Foreign  Corporations:    Action  by.    A  foreign  cori)oration  may  sue 

in  the  courts  of  this  state  without  a  compliance  with  the  pro- 
visions of  section  215,  chapter  16,  Compiled  Statutes. 

3.  Mortgages:    Foreclosure.    Pleading.     That  no  proceedings  at  law 

have  been  had  for  the  recovery  of  the  debt,  is  a  material  allega- 
tion in  a  i>etltion  for  the  foreclosure  of  a  mortgage,  and  if  put  in 
issue  it  must  be  established  by  proof. 

4.  Executors  and  Administrators:    Sales:    Ratification.     Where  an 

administrator  transfers  a  note,  past  due,  belonging  to  the  estate 
without  an  order  of  the  county  court,  and  receives  therefor  the 
full  amount  due  thereon,  and  such  transfer  is  afterward  approved 
and  confirmed  by  the  county  court,  the  transferee  takes  a  good 
title,  which  dates  from  the  time  of  the  transfer. 

Error  from  the  district  court  for  Gage  county.  Tried 
below  before  Lbtton,  J.    Reversed. 

L.  W.  Colby  and  Rinakor  d  Bibh,  for  plaintiffs  in  error. 

E.  N.  Kauffman  and  A.  D.  McCandless,  contra. 

Albert,  0. 

This  action  was  brought  by  The  Rust-Owen  Lumber 
Company,  to  foreclose  a  mort|2:age  executod  and  delivered 
by  the  defendants  to  one  J.  W.  Rowley.    There  was  a  find- 
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ing  and  decree  for  the  plaintiff,  and  the  defendants  bring 
the  case  here  on  error. 

The  first  point  relied  on  for  a  reversal  is,  tiiat  the  plain- 
tiff is  not  a  legal  corporation  nor  qualified  to  do  bnsiness 
in  this  state,  and  that  it  lacks  legal  capacity  to  bring  this 
suit.  The  evidence  shows  that  the  plaintiff  is  a  corpora- 
tion, duly  organized  under  the  laws  of  a  sister  state.  It 
is  not  alleged,  hor  does  it  appear  in  evidence,  that  it  had 
complied  with  section  215,  chapter  16,  Compiled  Statutes, 
which  provides  for  the  filing  of  a  copy  of  the  charter  of  a 
foreign  corporation.  The  defendants  urge  that  such 
omission  is  fatal.  This  court  has  held  otherwise.  SchnUtt 
d  Brother  Co.  v.  Mahoney,  60  Neb.,  20. 

It  is  next  argued  that  the  suit  was  premature  for  the 
reason  that  the  time  of  payment  had  been  extended.  Issue 
was  joined  on  that  question,  and  it  was  submitted  to  the 
court  on  conflicting  evidence,  from  which  reasonable 
minds  might  draw  different  conclusions;  under  the 
settled  rule  of  this  court,  the  finding  of  the  trial  court  on 
that  issue  will  not  be  disturbed. 

It  is  urged  further,  that  the  plaintiff  was  not  the  owner 
of  the  note  at  the  commencement  of  the  action.  The  payee 
of  the  note  died  January  6,  1895.  May  10,  1897,  letters 
of  administration  on  his  estate  duly  issued  to  Mary  L. 
Rowley,  his  widow.  On  the  6th  day  of  June,  following, 
she  transferred  the  note  and  mortgage  to  the  plaintiff  for 
the  full  amount  due  thereon.  It  does  not  appear  that 
such  transfer  was  preceded  by  any  order  of  the  county 
court  authorizing  it.  Afterward  and  during  the  pendency 
of  this  action,  the  transfer  was  approved  and  confirmed  by 
the  county  court.  In  view  of  the  record,  we  do  not  deem 
it  necessary  or  advisable  to  enter  upon  a  discussion  of  the 
mooted  question,  whether  an  order  of  the  county  court 
is  essential  to  the  validity  of  a  sale  of  personal  property 
by  an  administrator.  In  this  case,  the  note  was  past  due. 
The  statute  not  only  authorized,  but  required,  the  ad- 
ministratrix to  collect  it.  She  sold  it  for  the  full  amount 
due  thereon,  and  the  transaction  received  the  sanction  of 
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the  county  court.  Under  these  circumstances  we  think 
the  plaintiff  acquired  a  good  title  to  the  note,  and  that 
such  title  dates  from  the  time  of  the  transfer. 

Another  objection  urged  by  the  defendants  is,  that  plain- 
tiff failed  to  show  that  no  proceedings  at  law  had  been 
had  for  the  recovery  of  the  debt.  An  allegation  to  that 
effect  in  the  petition  was  put  in  issue  by  the  general 
denial  of  the  defendants.  Such  allegation  has  been  held 
to  be  material  and  one  that  must  be  established  by  the 
proof.  Kirby  v.  Schroder^  58  Neb.,  316.  No  proof  was 
offered  in  support  of  the  allegation.  The  omission,  in  this 
regard,  is  fatal  to  the  decree,  nor  will  the  fact  that  such 
allegation  was  met  by  a  general,  instead  of  a  specific, 
denial  operate  to  relieve  the  plaintiff  from  the  effect  of 
such  omission.    Kirhy  v.  Schroder ,  supra. 

We  recommend  that  the  decree  of  the  district  court  be 
reversed  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

Ames  and  Duffie,  CO.,  concur. 

Reversed  and  remanded. 


Lavina  a.  Boales  bt  al.,  appellants,  v.  E.  I.  Ferguson, 
Administrator  of  the  Estate  of  Emily  A.  Praul, 
Deceased,  appelleei 

BAILED  Decembeb  i,  1901.    No.  10,696. 
GommlBsioner's  opinion.     Department  No.  2. 

1.  Appeal  and  Error:  Jtn)GMENT8  of  Distbict  Goubt  on  Appeal  Fbom 

Pbobate  Goubts.  Judgments  of  the  district  court  rendered  on 
appeal  from  the  probate  side  of  the  county  court  are  reviewable 
only  by  petition  in  error. 

2.  Appeal  and  Error:    Jubisdigtion  bt  Consent.    This  court  can  not 

acquire  jurisdiction  to  review  such  a  Judgment  on  appeal  by  con- 
sent of  the  parties. 
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Sdney  r.  Baum. 

AppBAii  from  the  district  court  for  Saline  county.  Tried 
below  before  Hastings,  J.    Appeal  dismissed. 

TJuymas  Ryan  and  James  W.  DoAJoes^  for  appellants. 

J.  D.  Pope,  contra. 

Pound,  O. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
rendered  on  an  appeal  from  the  county  court  in  the  settle- 
ment of  an  estate.  It  is  manifest  that  we  cannot  review 
the  judgment  by  appeal.  Orders  and  judgments  of  the 
county  court  in  its  probate  jurisdiction  are  reviewable  in 
this  court  only  by  petition  in  error.  Wlialen  v.  Kitchen, 
61  Neb.,  329,  85  N.  W.  Rep.,  278.  Appellant  has  urged 
that  the  apx>ellees  have  waived  this  objection  by  not  rais- 
ing it  in  their  briefs  nor  until  the  court  called  attention 
thereto  at  the  hearing.  Consent,  however,  cannot  give 
jurisdiction  over  the  subject-matter.  The  court  has  no 
power  to  review  the  judgment  in  the  absence  of  a  petition 
in  error  filed  in  the  time  fixed  by  law.  We  recommend 
that  the  appeal  be  dismissed. 

Sedgwick  and  Oldham,  CO.,  concur. 

Thb  appeal  is  dismissed. 


Ohbtbudb  T.  Ednby,  Administratrix  with  the  Whl 
Annexed  of  the  Estate  op  James  A.  Edney,  Db- 
GBASBD^  V.  James  E.  Baum  et  al. 

FnxD  Degbmbeb  4,  1901.    No.  12,142. 

Commissioner's  opinion.     Department  No.  2. 

1.  Executors  and  Administrators:  Abatement.  An  action  does  not 
abate  by  the  removal  or  discharge  of  an  administrator  as  party 
plaintiff  during  its  pendency. 

tr  Action:  Dismissal:  Reinstatement  in  Equity.  A  suit  in  equity 
may  be  maintained  for  the  purpose  of  reinstating  a  case  erron- 
eously dismissed,  when  there  is  no  adequate  legal  remedy  therefor. 
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■  

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Baker,  J.    Reversed  with  ddrections. 

Richard  Ctmningham  and  Qeo.  A.  Adams,  for  plaintifiF 
in  error. 

Burr  &  BtMTy  contra. 

Oldham,  C. 

This  litigation  was  begun  a  number  of  years  ago  and 
phases  of  it  have  been  before  this  court  before.  Edney 
V,  Ba/iiniy  44  Neb.,  294;  Edney  v.  Baum,  53  Neb.,  116; 
Edney  v.  Baum,  59  Neb.,  147.  The  phase  of  the  case  now 
presented  arises  on  a  petition  filed  by  Gertrude  T.  Edney, 
as  administratrix  of  the  Edney  estate,  in  the  district 
court  for  Lancaster  county,  Nebraska,  for  the  purpose  of 
having  an  order  formerly  made  by  that  court,  dismissing 
her  action,  set  aside  and  the  case  reinstated. 

The  action  of  the  court  complained  of  in  this  petition  is 
in  substance,  that  an  action  was  pending  in  said  court, 
brought  by  the  administratrix  and  executor  of  the  Edney 
estate  against  the  Baums  for  damages  for  deceit  and  false 
representations  in  a  trade  of  a  stock  of  hardware  for  cer- 
tain real  estate.  That  this  case  had  proceeded  to  trial 
and  verdict  when  the  defendants,  Baum,  filed  their  motion 
for  a  new  trial,  and  as  one  of  the  grounds  thereof,  alleged 
that  the  administratrix  and  executor  had  been  discharged 
of  their  office  by  the  probate  court  in  which  they  had  been 
appointed  before  the  trial  commenced,  and  as  a  conse- 
quence thereof  they  had  no  legal  capacity  to  maintain  the 
suit.  Upon  the  hearing  of  this  motion  the  court  set  aside 
the  verdict  and  dismissed  the  action.  The  action  so  dis- 
missed is  now  sought  to  be  reinstated.  The  defendants 
Baum  filed  their  answer  to  this  petition  of  the  administra- 
trix in  this  case  and  a  trial  was  had  thereon  which  resulted 
in  a  finding  for  the  defendants,  and  a  judgment  dismissing 
the  petition,  whereupon  Mrs.  Edney,  as  administratrix, 
prosecutes  error  to  this  court 

It  is  urged  that  the  findings  and  judgment  of  the  trial 


Vol.  2]  SEPTEMBER  TERM,  1901.  175 

EkUiey  V.  Baum. 

court  are  contrary  to  law.  The  court,  by  its  findings,  held 
that  the  letters  of  administration  of  the  parties  claiming 
to  be  plaintiffs  had  been  revoked  and  annulled  by  the 
county  court  of  Douglas  county,  and  that  court  had 
jurisdiction  of  both  the  parties  and  the  subject-mat- 
ter. Conceding  this  to  be  true,  does  this  fact  abate 
the  action?  It  is  not  claimed  that  this  revocation 
was  made  before  the  inception  of  the  action.  The 
record  shows  that  this  alleged  revocation  was  made  on  the 
29th  day  of  February,  1896,  while  the  record  discloses  that 
this  action  had  been  pending  for  a  number  of  years  prior 
thereto;  had  been  once  tried,  taken  to  the  supreme  court, 
reversed  and  renmnded.    Edney  v,  Baum,  44  Neb.,  294. 

Section  336,  chapter  23,  Compiled  Statutes  provides, 
that:  "When  an  executor  or  administrator  shall  die,  be 
removed  from  office,  or  resign,  or  when  his  letters  shall  be 
revoke<l,  during  the  pendency  of  any  suit  in  which  he  is  a 
party,  the  suit  may  be  prosecuted  by  or  against  the  ex- 
ecutor or  administrator  appointed  in  his  place,  if  any 
shall  be  appointed,  in  like  manner  as  if  it  had  originally 
been  commenced  by  or  against  such  last  executor  or  ad- 
ministrator." Section  45  of  the  Code  of  Civil  Procedure 
provides  that:  "An  action  does  not  abate  by  the  death, 
marriage  or  other  disability  of  a  party  or  by  the  transfer 
of  any  interest  therein,  during  its  pendency,  if  the  cause 
of  action  survive  or  continue.  In  the  case  of  the  marriage 
of  a  female  party,  the  fact  being  suggested  on  the  record, 
the  husband  may  be  made  a  party  with  his  wife;  and  in 
case  of  the  death  or  other  disability  of  the  party,  the  court 
may  allow  the  action  to  continue  by  or  against  his  rep- 
resentative or  successor  in  interest*'  It  is  clear  from 
these  provisions  of  the  statute  that  the  action  does 
not  abate  because  the  representative  capacity  of  the  plain- 
tiffs had  terminated.  The  right  of  the  plaintiff  to  carry 
on  the  suit  may  have  terminated,  but  this  did  not  au- 
thorize the  court  to  dismiss  the  action,  nor  was  it  legal 
ground  upon  which  the  court  could  dismiss  it,  and  its 
action  in  this  respect  was  clearly  erroneous. 
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The  remaining  question  is,  can  this  error  of  the  trial 
court  be  corrected  by  this  proceeding?  A  suit  in  equity 
for  this  purpose  can  only  be  maintained  when  there  is  no 
adequate  legal  remedy,  and  only  then  to  prevent  a  failure 
of  justice.  When  this  judgment  of  dismissal  was  rendered 
there  was  no  one  before  the  court,  clothed  with  authority 
to  represent  the  decedent's  estate.  All  these  proceedings 
were  had  in  the  absence  of  any  representation  of  this  estate 
and  what  was  done  was  not  binding  on  the  estate.  It  had 
no  day  in  court.  There  was  no  one  who  could  complain, 
prosecute  error  or  appeal.  The  quonda/m  personal  rep- 
resentatives attempted  to  prosecute  error  from  this  judg- 
ment, but  their  petition  was  dismissed  for  want  of  inter- 
est. Edney  v,  Baumy  53  Neb.,  116.  At  this  time  there  was 
no  personal  representative  in  existence,  at  least  none 
which  the  court,  by  reason  of  the  record  of  the  probate 
court,  would  recognize  as  such.  Then,  there  was  no  one 
who  could  prosecute  error  from  this  action  of  the  trial 
court.  This  being  so,  the  legal  remedy  is  gone.  But  this 
does  not  extinguish  the  right  of  the  personal  representa- 
tives of  this  estate  to  have  this  action  tried  on  its  merits. 
This  so-called  trial  was  nothing,  binding  no  one,  be- 
cause it  was  not  a  trial  between  the  personal  repre- 
sentatives of  this  estate  and  the  defendants,  but  be- 
tween strangers  to  the  estate  and  the  defendants,  and 
hence  no  trial  in  fact  and  in  law.  Equity  never  suffers  a 
wrong  without  a  remedy,  and  whatever  may  be  the  merit 
or  demerit  of  that  suit,  the  personal  representatives  of 
this  estate  have  the  legal  right  to  have  their  day  in  court 
and  the  case  tried  on  its  merits.  This  was  not  done  through 
no  fault  of  theirs. 

There  is  some  complaint  made  for  the  reason  that  Cav- 
anaugh,  as  executor,  does  not  join  in  this  action.  The  pe- 
tition shows  him  to  be  one  of  the  parties  plaintiff,  and  we 
find  no  disclaimer  of  his  in  the  record.  But  if  he  refused 
to  join  as  plaintiff  this  would  not  defeat  the  action,  as 
under  section  42  of  the  Code  he  may  be  made  a  defendant 

It  is  therefore  recommended  that  the  judgment  of  the 
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district  court  be  reversed  and  the  cause  be  remanded  with 
directions  to  the  court  below  to  reinstate  the  original  case 
and  proceed  with  its  hearing  as  if  no  trial  had  ever  been 
had. 

Sedgwick,  C,  concurs.  Pound,  C,  having  been  of 
counsel,  did  not  sit 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  \^'ith  directions  to  the  court  l)elow  to  re- 
instate the  original  case  and  proceed  with  its  hearing  as  if 
no  trial  had  ever  been  had. 

Rbvbbsbd  with  directions. 


Spelts  &  Klostbrman  v.  Mikb  Ward. 

Filed  December  18,  1901.    No.  10,485. 
CommlBsioner's  opinion.     Department  No.  1. 

1.  Breach    of    Contract:     Illiterate    Party:     Burden    of    Proof    of 

Knowledge.  VHiere  one  is  dealing  with  an  unlettered  man,  who 
can  neither  read  nor  write,  and  makes  his  mark  to  the  instru- 
ment he  executes,  and  there  is  testimony  tending  to  show  that  he 
did  not  understand  the  contents  of  such  paper,  or  that  his  sig- 
nature was  obtained  by  fraud,  it  is  incumbent  on  the  former  to 
show  by  a  preponderance  of  the  evidence  that  the  latter  fully 
understood  the  object  and  import  of  the  writing  which  he  ex- 
ecuted. 

2.  Breach  of  Contract:  Frattd:    Negligence  of  Party  Signing.    In  an 

action  upon  a  contract,  where  the  defense  is  that  fraud  was  em- 
ployed in  securing  the  signature  of  one  of  the  parties,  the  doctrine 
that  the  carelessness  or  negligence  of  the  party  in  the  signing 
of  the  contract  estops  him  from  disputing  its  contents  is  not  ap- 
plicable. 

3.  Appeal  and  Error:  Instruction:   Proper.    Instruction  set  out  in  the 

opinion  examined,  and  held  properly  given. 

4.  Appeal  and  Error:    Evidence:    Sufficiency.     Evidence  examined, 

and  found  to  sustain  verdict  and  Judgment. 

Error  from  the  district  court  for  Seward  county.  Tried 
below  before  Bedgwiok,  J.    Affirmed* 
16 
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Hastings  &  Hall  and  S.  H.  Steele y^tor  plaintiflfs  in  error. 
George  W.  Lowley  and  R.  S.  Norcal,  contra. 

KlRKPATRlCK,  C. 

Plaintiffs  in  error  brought  this  action  against  defendant 
in  error  in  the  district  court  of  Seward  county  to  recover 
fSOO  damages  for  breach  of  contract  made  July  1,  1890. 
Plaintiffs  i)leaded  the  execution  of  a  contract,  by  the  terms 
of  which  defendant  agreed  to  sell  them  three  thousand 
bushels  of  corn  to  be  delivered  in  July  or  August,  at  the 
option  of  plaintiffs,  at  an  agreed  price  of  twenty-three  and 
one-half  cents  per  bushel ;  alleged  that  the  sum  of  |50  had 
been  paid  upon  the  contract,  and  that  defendant  had  de- 
livered two  hundred  and  fifty  bushels,  refusing  upon  de- 
mand to  deliver  any  more;  that  by  reason  of  said  failure 
and  refusal,  they  had  suffered  damage  in  the  sum  of  fSOO 
for  which  with  interest  and  costs  they  prayed  judgment. 
The  answer  denied  the  agreement  as  pleaded  in  the  peti- 
tion, but  admitted  the  signing  by  mark  of  the  written  in- 
strument set  out;  alleged  that  defendant  could  neither 
read  nor  write,  and  that  the  paper  pleaded  in  the  petition 
and  signed  by  defendant  did  not  represent  the  contract 
actually  entered  into,  but  tliat  he  had  agreed  to  deliver  to 
plaintiffs  suflBcient  com,  at  the  price  agreed  upon,  to 
cover  the  amount  of  money  advanced ;  and  that  if  he  had  a 
good  crop  of  com,  he  would  sell  to  them  all  he  could  spare 
at  the  price  named ;  that  the  corn  which  he  had  delivered 
amounted  in  value  to  $9.77  more  than  the  sum  advanced, 
for  which  with  interest  he  prayed  judgment.  The  trial 
resulted  in  a  verdict  and  judgment  for  defendant  in  the- 
sum  of  $9.77,  with  interest  thereon,  amounting  to  fl4.70. 
Plaintiffs  in  error  ask  for  a  review  of  this  judgment  by 
this  court. 

But  two  of  the  assignments  in  the  petition  in  %rror  are 
argued  in  brief  of  counsel,  and  the  remainder  will  be 
deemed  waived:  (1)  That  there  is  not  sufficient  evidence 
to  support  the  verdict;  and  (2)  that  the  court  erred  in 
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giving  instruction  No.  7,  on  its  own  motion.  This  case 
has  been  once  before  in  this  court  on  an  appeal  from  a 
former  trial.    Ward  v.  Spelts ^  39  Neb.,  809. 

The  principal  evidence  in  the  case  is  that  of  Ward,  de- 
fendant in  error,  and  B.  J.  W.  Reed,  agent  of  plaintiffs  in 
error,  who  prepared  the  contract.  Ward  testifies  that  he 
inquired  of  Reed  at  the  Ulysses  office  of  plaintiffs  in  error 
what  he  was  paying  for  com.  Reed  told  him  twenty-three 
and  one-half  cents,  and  asked  if  Ward  had  any  to  sell. 
Ward  replied  that  he  had  a  little,  and  that  he  needed  some 
money  for  himself  and  for  the  boys  who  were  working  for 
him.  He  was  not  satisfied  with  tiie  price,  and  thought  he 
would  try  to  get  what  money  he  needed  at  the  bank.  Reed 
thereupon  told  him  that  corn  would  go  down,  and  that  he 
had  better  sell  what  com  he  had.  Ward  needed  |50  and 
offered  to  dispose  of  enough  com  to  Reed  to  amount  to  at 
least  that  sum  at  twenty-three  and  one-half  cents,  and  that 
if  he  had  a  good  crop  he  would  sell  to  him  all  he  could 
spare  at  that  price;  he  thought  he  had  between  two  and 
three  thousand  bushels,  but  would  not  want  to  sell  any 
unless  he  had  a  good  crop.  Reed  finally  offered  him  a 
bonus  of  $2.50  out  of  his  own  pocket,  explaining  if  he  got 
Ward's  corn,  he  would  get  other  corn  in  the  same  neighor- 
hood.  Ward  further  testified  that  the  corn  was  to  be  de- 
livered in  August  or  September,  when  Reed  wanted  it. 
He  said  the  contract  was  not  read  over  to  him.  "He, 
(Reed)  told  me  there  was  something,  only  a  piece  of  pa- 
per wrote  up  that  I  was  giving,  that  he  was  going  to  let 
me  have  that  f50  upon  my  own  name  there,  and  any  time 
I  got  ready  to  sell  the  corn,  if  I  raised  a  crop  of  corn,  that 
I  would  haul  him  all  the  com  I  had  to  sell  at  the  same 
price."  He  swears  that  he  made  his  mark  simply  by  touch- 
ing his  hand  to  the  end  of  the  penholder  held  by  Reed,  who 
represented  that  the  instrument  he  was  executing  was  an 
agreement  to  be  charged  with  $52.50,  and  to  deliver  suffi- 
cient corn  to  balance  the  account,  and  as  much  additional 
as  he  could  sjmre  if  he  had  a  good  crop.  Ward  claimed 
farther  that  he  never  agreed  to  sell  three  thousand  bushels. 
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Reed  testifies  that  he  read  the  contract  to  Ward  as  writ- 
ten, and  his  father,  George  Reed,  who  was  present,  cor- 
roborates this  testimony. 

The  record  discloses  that  Ward  was  an  ignorant,  an- 
lettered  man,  able  neither  to  read  nor  write,  and  that  he 
was  partially  deaf.  The  rule  is  well  settled  that  if  a  per- 
son is  deceived  as  to  the  contents  of  a  written  instrument, 
and  is  induced  by  fraudulent  representations  to  affix  his 
signature  to  a  contract,  under  the  belief  that  it  correctly 
sets  out  the  agreement  to  which  he  has  orally  assented, 
parol  evidence  is  admissible  to  show  what  the  contract 
actually  was.  It  was  the  duty  of  Reed,  acting  for  plain- 
tiffs in  error,  to  reduce  to  writing  the  contract  actually 
made,  and  the  burden  was  upon  plaintiffs  in  error  to  show 
by  a  preponderance  of  the  evidence  that  Ward  understood 
the  nature  of  the  writing  signed  by  him.  In  the  case  of 
Seldon  v.  Myers,  20  How.  [U.  8.],  506  [Lawyer's  Edition, 
Book  15,  page  976] ,  Chief  Justice  Taney  says :  "Where  one 
is  dealing  with  an  unlettered  man,  who  can  neither  r^^ 
nor  write  and  makes  his  mark  to  the  instruments  he  ex- 
ecuted, it  is  incumbent  on  the  former  to  show,  past  doubt, 
that  tlie  laiter  fully  understood  the  object  and  import  of 
the  writings  which  he  executed."  While  this  court  is  not 
prepared  to  go  as  far  as  the  learned  chief  justice  in  the 
opinion  quoted,  yet  it  is  well  settled  that  where  one  deals 
with  an  unlettered  man,  who  can  neither  read  nor  write, 
and  who  makes  his  mark  to  the  instrument  he  executes, 
and  there  is  testimony  to  show  that  he  did  not  understand 
the  contents  of  the  paper  he  has  executed,  or  that  his  sig- 
nature was  obtained  by  fraud,  it  is  incumbent  on  the 
former  to  show  by  a  preponderance  of  the  evidence,  that 
the  latter  fully  understood  the  object  and  import  of  the 
writing  which  he  executed. 

It  is  contended  that  Ward  is  bound  by  the  contract 
which  he  signed,  because  it  was  read  over  to  him  as  shown 
by  Reed's  testimony,  and  that  if  he  carelessly  and  negli- 
gently affixed  his  signature,  he  can  not  now  be  heard  to 
question  it.    The  rule  is  not  applicable  to  the  case  at  bar. 
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In  the  opinion  of  this  court  filed  in  the  former  appeal  of 
this  ease,  it  is  said :  "The  doctrine  that  the  carelessness  or 
negligence  of  a  party  in  signing  a  writing  estops  him  from 
afterwards  disputing  the  contents  of  such  writing,  is  not 
applicable  in  a  suit  thereon  between  the  original  parties 
thereto,  where  the  defense  is  that  such  writing,  by  reason 
of  fraud,  does  not  embrace  the  contract  actualh^  made." 
Ward  V,  UpeltSy  39  Neb.,  809.  See  also  Stcute  Insurance 
Co,  V.  Jordan^  29  Neb.,  514.  From  an  examination  of  the 
entire  record  we  are  satisfied  that  the  jury  were  amply 
justified  in  finding  that  the  contract  actually  entered  into 
was  as  shown  by  the  testimony  of  Ward. 

In  Honneiischcin  v.  Bartcls^  37  Neb.,  592,  the  rule  is  cor- 
rectly announced  in  the  following  language:  "When  a 
jury  has  decided  a  question  of  fact  properly  submitted, 
and  the  trial  judge  has  OAcrruled  a  motion  for  a  new  trial, 
then,  if  the  record  discloses  competent  evidence  on  which 
the  finding  may  have  been  based,  such  finding  can  not  be 
disturbed  by  the  supreme  court."  Davis  v.  Hilhourn,  41 
Neb.,  35. 

Instruction  No.  7,  given  on  the  court's  own  motion,  is  as 
follows : 

"If  you  find  from  the  evidence  that  the  defendant,  at 
the  time  of  executing  the  paper  in  evidence,  was  unable  to 
read  or  Avrite  or  read  written  or  printed  matter,  and  that 
*3,000  bushels'  was  placed  in  the  writing  without  the  knowl- 
edge of  tlie  defendant,  and  that  he  was  induced  to  sign  said 
contract  believing  said  contract  embraced  the  agreement 
made  between  the  plaintiffs  and  the  defendant ;  and  if  you 
further  find  that  the  plaintiffs  at  the  time  paid  to  the  de- 
fendant the  sum  of  |52.50,  and  that  the  agreement  be- 
tween the  parties  was  that  the  defendant  should  deliver 
to  the  plaintiffs  suflScient  com  to  repay  said  money  at  the 
price  named,  and  that  the  defendant  should,  if  he  had  any 
other  corn  to  spare,  sell  the  same  to  the  plaintiffs  at  the 
same  price,  said  corn  to  be  delivered  in  the  month  of 
August,  1890,  after  the  defendant  could  tell  whether  or 
not  he  would  raise  a  good  crop  of  com  for  that  year,  and 
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after  he  should  ascertain  whether  op  not  he  would  have 
any  more  com  to  sell  and  spare  *from  his  then  old  crop  on 
hand ;  and  did  not  agree  to  sell  the  plaintiffs'  3,000  bushels 
of  corn  or  any  other  specific  quantity  or  amount  of  com 
over  and  above  sufficient  to  pay  the  $52.50  advanced  by 
the  plaintiffs  to  the  defendant,  and  if  you  further  find 
that  the  paper  signed  by  the  defendant  was  not  read  to  the 
defendant  as  the  same  actually  was  when  signed  by  hiin, 
but  was  represented  to  the  defendant  as  not  containing 
the  clause  requiring  him  to  deliver  3,000  bushels  of  corn  to 
the  plaintiflfs,  and  that  the  defendant,  believing  such  rep- 
resentation, executed  the  same,  then  you  should  find  for 
the  defendant." 

Counsel  contend  that  this  instruction  is  erroneous  in 
that  it  submits  an  issue  whether  the  contract  in  suit  was 
correctly  read  to  defendant,  whereas  the  only  issue  made 
by  the  •proof  is  whether  the  contract  was  read  at  all  or 
not  It  is  true,  that  J.  W.  R.  and  George  Reed  claim  that 
the  contract  was  correctly  read  to  Ward,  while  the  latter 
contends  that  nothing  was  read  to  him  at  all,  but  that  he 
was  led  to  believe  that  he  was  signing  a  memorandum,  re- 
ceipting for  $52.50,  and  agreeing  to  deliver  sufficient  com 
to  balance  the  account  thus  made.  An  examination  of 
iliis  entire  instruction,  as  well  as  the  other  instructions 
<i:iven,  shows  that  the  real  issue  submitted  was  what  was 
the  actual  agreement  between  the  parties.  The  issue  of 
fraud  was  squarely  raised  by  defendant's  pleading  and 
proof.  The  material  inquiry  was  whether  defendant  was 
induced  by  misrepresentations  to  sign  an  agreement  which 
(lid  not  embody  his  understanding  of  the  contract  His 
illiteracy  and  physical  infirmity  made  him  the  easy  vic- 
tim of  fraud.  Ilis  understanding,  as  shown  by  the  evi- 
dence, was  that  the  instrument  he  executed  was  a  receipt 
for  the  money  advanced  and  an  agreement  to  deliver  suffi- 
cient corn  to  balance  the  account,  and  as  much  more  as  he 
could  spare  when  he  should  know  the  condition  of  his 
crop.  This  theory  of  the  case  was  fairly  presented  by  the 
instruction  complained  of.    "A  party  to  an  action  is  en- 
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titled  to  have  the  jury  instructed  with  reference  to  his 
theory  of  the  case,  when  the  pleadings  present  the  theory 
as  an  issue  and  it  is  supported  by  competent  evidence." 
Boice  V.  Palmer y  55  Neb.,  389. 

That  portion  of  the  instruction  of  which  counsel  com- 
plain is  as  follows :  "And  if  you  further  find  that  the  pa- 
per signed  by  the  defendant  was  not  read  to  the  defendant 
as  the  same  actually  was  when  signed  by  him,  but  was 
represented  to  the  defendant  as  not  containing  the  clause 
requiring  him  to  deliver  3,000  bushels,"  etc.  It  is  not 
probable  that  the  jury  were  diverted  by  this  clause  in  the 
instruction  from  the  real  inquiry,  namely,  whether  the 
defendant  believed  and  acted  upon  representations  that 
the  instrument  which  he  was  executing  contained  dc 
agreement  to  deliver  any  specific  number  of  bushels  Id 
addition  to  that  necessary  to  repay  the  money  advanced. 
The  instruction  submits  the  question,  "was  the  contract 
read  as  it  was,  or,  was  it  represented  as  not  containing  am 
agreement  to  deliver  3,000  bushels?"  This  statement  of 
the  issue,  when  taken  in  connection  with  all  the  other  iu- 
structions,  was  substantially  correct,  and  plaintiffs  in 
error  were  not  prejudiced  thereby.  In  Uoffine  v.  Eichigs^ 
60  Neb.,  729,  it  is  said :  "Instructions  are  to  be  considered 
together,  to  the  end  that  they  may  be  properly  under- 
stood, and  when  so  construed,  if,  as  a  whole,  they  fairly 
state  the  law,  applicable  to  the  evidence,  error  can  not  be 
predicated  upon  the  giving  of  the  same.^ 

The  case  seems  to  have  been  fairly  submitted  to  the 
jury,  and  we  are  unable  to  say  that  their  verdict  is  not 
right.  It  is,  therefore,  recommended  that  the  judgment 
of  the  district  court  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affirmed. 
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ISHAM  B.  PoPB  V.  Kingman  &  Company. 

Filed  Decembeb  18,  1901.    No.  10,493. 
Commissioner's  opinion.     Department  No.  2. 

1.  Garnishment:    Prepayment  of  Fees.    A  garnishee  who  appears  and 

answers  without  objection  waives  his  right  to  prepayment  of  his 
reoB. 

2.  Oamishment:      Unsatisfaotobt     Answeb:       Execution     Against 

Debtor.  Issuance  of  execution  against  the  attachment  debtor 
and  return  thereof  unsatisfied  are  not  required  before  proceeding 
against  a  garnishee  under  section  225,  Code  of  Civil  Procedure^ 
for  unsatisfactory  answer. 

3.  Fraudulent  Conveyances:    Bona  Fides:    Instruction.     A  transfer 

made  to  a  third  person  for  the  sole  purpose  of  preferring  and 
satisfying  a  hona  fide  creditor  is  not  voidable  as  hindering  or 
delaying  other  creditors.  But  such  transfer  must  be  made  in 
good  faith  for  that  purpose,  and  an  instruction  which  omits  this 
element  of  the  rule  is  properly  refused. 

4.  Fraudulent  Conveyances:    Participation  of  Debtob  and  Cbeditob 

IN  Intent:  Application  to  Purchaser.  The  rule  that  where  a 
hona  fide  creditor  takes  property  of  the  debtor  in  satisfaction  of 
his  claim  the  transaction  is  not  voidable  by  reason  of  fraudulent 
intent  of  the  debtor  unless  the  creditor  participated  In  such 
intent,  does  not  apply  to  a  purchaser,  not  himself  a  creditor,  who, 
by  direction  of  the  debtor,  pays  the  purchase  price  to  a  preferred 
creditor. 

5.  Appeal  and  Error:  Exceptions.    Alleged  errors  in  the  introduction 

of  evidence  are  not  reviewable  unless  excepted  to  in  the  trial 
court 

6.  Appeal  and  Error:   Verdict:    Correctness  of.    The  verdict  held  to 

be  sustained  by  the  evidence  and  in  accord  with  the  instructions 
of  the  court 

Error  from  the  district  court  for  Gage  county.    Tried 
below  before  Letton,  J.     Affirmed. 

Hazlett  &  Jacky  for  plaintiff  in  error. 

James  H.  Mcintosh,  contra. 

Pound,  0. 

Kingman  &  Company  sued  Pope  under  section  225,  C5ode 
of  Civil  Procedure,  alleging  an  unsatisfactory  disclosure 
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as  ji^arnishee  in  an  action  brought  by  Kingman  &  Company 
against  one  Hiatt.  The  substantial  issue  involved  was  as 
to  the  validity  of  a  transfer  of  a  stock  of  goods  from  Hiatt 
to  Pope,  which  was  claimed  to  be  fraudulent  and  void  as 
to  Hiatt's  creditors.  The  verdict  of  the  jury  was  for 
plaintiffs  and  the  cause  comes  here  on  error  from  the 
judgment  pursuant  thereto. 

It  is  urged  that  the  action  is  not  maintainable  because 
Pope  was  neither  paid  nor  tendered  the  fee^  to  which  he 
was  entitled  as  garnishee  and  also  because  no  execution 
was  issued  and  returned  unsatisfied  prior  to  its  commence- 
ment. With  respect  to  the  first  contention,  it  is  enough  to 
say  that  the  garnishee  appeared  and  answered  without 
<>bjection,  and  by  so  doing  waived  his  right  to  prepayment 
of  fees.  Hinl'Iey  v.  St.  Anthony  Falls  Water  Power  Co,, 
9  Minn.,  55.  Nor  is  the  other  point  well  taken.  This  was  a 
case  of  garnishment  before  judgment  Section  225,  Code  of 
Civil  Procedure,  under  which  the  action  was  brought,  does 
not  require  issuance  of  execution  and  return  thereof  un- 
satisfied prior  to  suit,  and  such  a  requirement,  if  read  into 
the  statute,  would  be  in  conflict  with  the  provision  of  sec- 
tion 228  that  the  amount  recovered  from  the  garnishee 
shall  be  first  applied  upon  the  judgment  and  that  execution 
shall  issue  for  the  residue.  We  are  satisfied  that  the 
action  is  maintainable  without  such  preliminary  pro- 
ceeding. It  is  also  argued  that  the  petition  does  not 
state  a  cause  of  action  in  that  it  fails  to  show  sufficiently 
that  the  judgment  against  Hiatt  is  unpaid.  Bearing  in 
mind  that  the  petition  is  thus  attacked  for  the  first  time 
after  verdict,  the  allegation  that  plaintiff  is  "unable  to 
collect  its  said  judgment"  would  seem  to  be  enough. 

With  one  exception,  we  think  all  of  the  instructions 
requested  by  Pope  and  refused  by  the  trial  court  relate 
to  matters  amply  covered  in  the  charge  of  the  court  on 
its  own  motion.  The  one  instruction  tendered  of  which 
this  may  not  be  said  refers  to  the  right  of  an  insolvent 
debtor  to  prefer  creditors.  It  was  claimed  that  Hiatt 
made  the  transfer  to  Pope  for  the  purpose  of  preferring 
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his  wife  and  daughter,  to  whom  he  testified  he  was  largely 
indebted,  and  that  the  consideration  went  to  them  by 
Hiatt^'s  direction.  We  do  not  doubt  that  if  a  debtor 
sells  his  property  with  the  sole  and  bona  fide  purpose  of 
raising  money  to  pay  creditors  and  does  apply  the  money 
and  all  of  it  to  payment  of  creditors  in  good  faith,  the 
transfer  is  valid.  Preferring  a  creditor  in  good  faith 
is  a  legal  fight  of  the  debtor,  and  he  may  do  so  quite  as  • 
much  by  selling  his  goods  and  p^lying  over  the  proceeds 
as  by  turning  over  the  goods  themselves.  If  he  sold  for 
that  purpose  only,  he  had  no  fraudulent  intent  and  the 
sale  was  valid.  Hence,  although  the  court  made  it  clear 
that  the  sale  was  valid  unless  made  with  the  intent  and 
purpose  of  defrauding  creditors,  we  think  an  instruction 
as  to  the  right  of  a  debtor  to  prefer  creditors  would  have 
been  very  proper  and  that  it  should  have  been  given  had 
one  been  tendered  which  correctly  stated  the  law.  But 
the  instruction  requested,  refusal  of  which  is  assigned  as 
error,  is  obviously  defective  and  improper  in  omitting  the 
important  qualification  that  the  preference  must  be  made 
in  good  faith.  If  the  debtor  intends  not  only  to  prefer 
one  creditor,  but  to  hinder,  delay  and  defraud  the  others, 
the  transfer  is  invalid.  Ellis  v.  Miisselmcm^  61  Neb.,  262, 
85  N.  W.  Rep.,  75;  Tachdberry  v.  Oilmore,  57  Neb.,  450, 
452;  Landaxver  v.  Mack^  43  Neb.,  430,  436.  Though 
preference  of  itself  does  not  amount  to  nor  give  rise  to 
an  inference  of  such  intent,  neither  does  it  necessarily 
exclude  it.    The  instruction  was  properly  refused. 

In  the  course  of  an  instruction  which  clearly  and  fully 
states  what  the  plaintiffs  were  required  to  prove  the  court 
told  the  jury  that  if  notice  of  the  fraudulent  intent  of 
Hiatt,  if  any  he  had,  was  brought  home  to  Pope  before 
he  passed  the  consideration  the  sale  was  voidable.  Two 
objections  are  made  to  this  part  of  the  instruction.  First 
it  is  said  that  as  the  purpose  of  the  sale  was  to  prefer 
Hiatt's  wife  and  daughter  who  were  creditors,  the  vendee 
would  not  be  liable  merely  because  of  notice  of  any  fraud- 
ulent intent  Hiatt  may  have  had,  nor  unless  he  partid- 
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pated  therein.  If  the  wife  and  daughter  had  taken  the 
property  in  satisfaction  of  bona  fide  claims,  even  if  there 
had  been  a  fraudulent  intent  and  they  had  known  of  it, 
yet  taking  under  a  species  of  compulsion  to  secure  or 
satisfy  their  just  claims,  they  could  have  held  the  property 
^^-ithout  regard  to  notice  unless  they  participated  in  some 
way  in  the  fraudulent  purpose.  Jones  v.  Lore^j  37  Neb., 
816;  Sun:day  Creek  Coal  Co.  v.  Burnham,  52  Neb.,  364. 
But  Pope  was  a  mere  volunteer.  He  was  under  no  species 
of  compulsion  to  buy  the  stock,  and,  if  there  was  a  fraud- 
ulent intent,  and  he  knew  it,  cannot  avail  himself  of  the 
fact  that  those  who  received  the  consideration  may  not 
be  compelled  to  restore  it.  That  he  paid  the  purchase 
price  to  preferred  creditors  by  direction  of  the  debtor 
does  not  put  him  in  the  place  of  such  creditors.  The  rule 
that  protects  a  creditor  who  takes  in  satisfaction  of  a 
hona  fide  indebtedness  is  expressly  put  on  the  ground  that 
any  other  doctrine  would  prevent  him  from  protecting 
himself  and  from  exercising  his  legal  right  of  demanding 
and  receiving  the  money  due  him.  So  long  as  he  only 
exercises  this  right,  and  does  not  participate  in  any 
fraudulent  intention  which  the  debtor  may  have,  it  may 
well  be  said  that  he  is  not  within  the  purview  of  a  statute 
meant  to  protect  creditors,  not  to  defeat  them.  But 
ordinary  purchasers,  even  though  they  pay  a  full  con- 
sideration, are  within  the  express  words  of  the  statute 
where  they  have  knowledge  of  the  fraudulent  intent  of 
the  vendor.  Section  21,  chapter  32,  Compiled  Statutes. 
Moreover,  the  reason  of  the  rule  as  to  creditors  does  not 
apply  to  them.  The  statute  contains  but  one  exception, 
namely,  the  case  of  a  purchaser  for  value  without  notice, 
and  there  seems  no  ground  for  establishing  further  ex- 
ceptions by  supplementary  judicial  legislation.  The  rule 
applicable  in  this  case  is  stated  in  Brown  v.  Sloan,  61 
Neb.,  237,  85  N.  W.  Rep.,  37.  Next  it  is  urged  that  the 
evidence  affords  no  ground  for  such  an  instruction. 
There  is  evidence  that  the  transfer  of  an  equity  in  lands 
in  ano&er  state,  which  was  the  consideration,  was  not 
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completed  for  some  time  after  the  stock  of  goods  was 
turned  over.  It  is  true  Pope  claimed  that  he  made  the 
transfer  for  his  wife  and  turned  the  stock  over  to  her 
at  once  "by  indorsement  of  the  bill  of  sala"  But  plain- 
tiffs contended  that  this  was  part  of  a  fraudulent  scheme, 
and  had  a  right  to  have  the  general  rule  of  law  as  to 
notice  stated  to  the  jury.  The  instruction  is  a  full  and 
correct  statement  of  what  was  required  to  be  shown  before 
recovery  could  be  had  and  we  see  no  valid  objection  to  it 

Errors  are  assigned  with  respect  to  the  admission  of 
certain  notes  in  evidence.  But  the  record  does  not  show 
any  exceptions  to  these  rulings,  and  we  cannot  review 
them.  It  is  also  argued  that  the  verdict  is  contrary  to  the 
evidence  and  to  the  court's  instructions.  Questions  of 
fraudulent  intent  are  peculiarly  within  the  province  of 
a  jury.  Connelly  v.  EdgertaHj  22  Neb.,  84.  The  trans- 
actions here  in  controversy  were  largely  between  near 
relatives  and  called  for  close  scrutiny.  There  was  ample 
evidence  to  go  to  the  jury,  and  we  should  not  be  justified 
in  disturbing  their  conclusion  even  if  we  were  inclined 
to  take  a  different  view.  But  we  think  the  verdict  is 
sustained  by  the  evidence  and  in  accord  with  the  in- 
structions. 

It  is  recommended  that  the  judgment  be  affirmed. 

Sedgwick  and  Oldham,  CO.,  concur. 

Affirmbd. 


Joseph  A.  Oonnob  v.  Schbbinbr-Flack  Qbain  Oompany. 

Filed  Dboembbb  18,  1901.    No.  10,623. 

Commissioner's  opinion.    Department  No.  2. 

Appeal  and  Error:  No  Bnx  of  Exceptions:  Instbuctions.  When  a 
case  is  brought  to  this  court  by  petition  in  error  and  there  is  no 
bill  of  exceptions  in  the  record,  instructions  given  by  the  trial 
court  that  might  have  been  proper  under  any  possible  condition 
of  the  evidence  under  the  pleadings  will  not  be  held  erroneous  and 
prejudicial. 
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Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Baker,  J.     Affirmed. 

Duffie  d  Van  Dusen^  for  plaintiff  in  error. 

W.  D.  McHughy  contra. 

Sedgwick,  C. 

In  this  action  the  plaintiff  alleged  in  its  petition  in 
the  district  court  that  it  made  with  the  defendant  a 
contract  for  the  purchase  of  the  defendant  of  a  quantity 
of  corn;  which  contract  was  afterwards  extended  and 
modified,  and  finally,  in  consideration  of  the  cancellation 
of  the  contract,  the  defendant  agreed  to  pay  the  plaintiff 
the  sum  of  $625.  The  answer  of  the  defendant  is  in  sub- 
stance that  the  contract  for  the  sale  and  purchase  of  the 
com  was  a  gambling  contract,  as  it  was  not  intended 
that  any  com  should  be  delivered  under  it  but  merely 
that  margins  should  be  paid;  and  also  set  up  a  counter- 
claim for  sums  already  paid  thereon.  It  was  tried  with 
a  jury  and  verdict  for  plaintiff  and  brought  here  by 
defendant  upon  petition  in  error. 

There  is  no  bill  of  exceptions  in  the  record.  The  plain- 
tiff in  error  admits  that  there  was  sufficient  evidence  to 
warrant  the  jury  in  finding  the  verdict  they  did;  and 
says  in  his  brief  that  it  does  not  complain  "that  any  one 
particular  instruction"  is  not  warranted  by  the  evidence. 
The  complaint  is,  that  the  instructions  gave  "undue 
prominence  to  one  feature  of  the  case,  and  that  this  un- 
duly influenced  the  jury,"  and  this  is  the  sole  question 
raised.  There  were  sixteen  several  instructions  given  by 
the  court  to  the  jury;  five  of  these  are  complained  of  as 
giving  undue  prominence  to  one  feature  of  the  case.  They 
are  too  lengthy  to  quote  here,  but  they  manifestly  come 
\iithin  the  well  established  rule  of  this  court  that  all 
presumptions  are  in  favor  of  the  regularity  of  the  pro- 
ceedings of  the  district  court.  And  when  a  case  is  pre- 
sented in  this  court  upon  the  transcript  alone  without  a 
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bill  of  exceptions,  instructions  given  to  the  trial  jury 
by  the  district  court  will  be  presumed  to  be  correct  unless 
they  misstate  the  law  and  contain  propositions  which 
could  not  be  held  correct  in  any  possible  case  made  by 
the  proof  under  the  pleadings.  Willis  v.  StatCy  27  Neb., 
98;  Oltmmins  v.  Findlay,  47  Neb.,  289.  And  we  cannot 
say  from  this  record  that  there  was  any  error  in  these 
instructions  which  was  prejudicial  to  the  rights  of  the 
plaintiff  in  error.  It  might  be  added  that  each  of  these 
instructions  appears  to  present  some  particular  phase  of 
the  case  which  may  or  may  not  have  been  covered  by  the 
evidence. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Oldham  and  Pound,  CO.,  concur. 

Affirmed. 


William  L.  Matson  bt  al.,  appellees,  v.  A.  L.  Emerson, 

APPELLANT,   ET  AL. 

Filed  December  18,  1901.    No.  10,638. 

Commissioner's  opinion.     Department  No.  3. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Appeal  dismissed. 

8.  B.  Pound  and  Roscoe  Pounds  for  appellant. 

J.  W.  Deweese^  F.  L  Foss  and  F.  E.  Bishop,  contra. 

Ames,  C. 

This  is  an  appeal  from  a  money  judgment  rendered  by 
the  district  court  for  Lancaster  county.  Pending  the 
appeal,  the  appellant  has  been  adjudged  a  bankrupt,  the 
judgment  appealed  from  has  been  proved  and  allowed 
against  his  estate  in  the  bankruptcy  court,  and  he  has 
been  discharged.  There  is,  therefore,  no  subject-matter 
for  litigation  before  this  court    If  there  was  such  a  sub- 
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ject-matter  a  necessary  party  to  the  disposition  of  it  is 
absent.  The  presence  of  the  trustee  in  bankruptcy  would 
be  indisi>ensabla  Knox  v.  Exchange  Bank,  12  Wall.  [U. 
S.],  at  page  381;  Hemdon  v.  Howard,  9  Wall.  [U.  S.], 
664 ;  Jenkins  v.  Oreenhaum,  95  111.,  11.  An  adjudication 
in  his  absence  would  not  be  obligatory  upon  him  and 
would  affect  no  pecuniary  right  or  interest  of  the  ap- 
pellant. 

It  is  recommended  that  the  appeal  be  dismissed. 

DuFFiE  and  Albert,  GC,  concur. 

Appbal  dismissed. 


Olarkson  Saw  Mill  Company  v.  A.  L.  Patrick. 

Filed  Degembeb  18,  1901.    No.  10,669. 

Gommissioner'8  opinion.    Department  No.  1. 

Appeal  and  Error:  Evidenoe:    Sufficiency.    Evidence  examined,  and 
held  to  support  tbe  verdict  and  Judgment 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

Warren  Switzler,  for  plaintiflf  in  error. 

Duffie  d  Van  Dusen,  contra. 

Day,  C. 

The  Clarkson  Saw  Mill  Company  commenced  this 
action  in  the  district  court  for  Douglas  county  against  A. 
L.  Patrick  to  recover  a  balance  alleged  to  be  due  ui)on 
an  accepted  draft  drawn  by  the  plaintiflf  and  accepted 
by  the  defendant  The  draft  was  for  the  sum  of  f635, 
upon  which  there  had  been  a  payment  of  f  135. 

The  answer  admitted  the  acceptance  of  the  draft  and 
the  payment  of  $135  as  alleged  in  the  petition,  but  by 
way  of  defense  chai'ged  that  on  October  23,  1894,  the 


192  NEBRASKA  REPORTS      [UnofpioiaJa 

Clarkflon  Saw  Mill  Co.  v.  Patrick. 

defendant  executed  and  deliyered  to  the  plaintiff  his 
promissory  note  for  |500,  due  three  years  after  date, 
secured  by  a  mortgage  upon  real  estate,  and  that  the 
same  were  accepted  by  the  plaintiff  in  full  satisfaction 
and  payment  of  the  debt  sued  upon.  The  reply  was  a 
general  denial.  The  trial  resulted  in  a  verdict  in  favor 
of  the  defendant  upon  which  judgment  was  rendered,  to 
review  which  the  plaintiff  has  brought  the  case  to  this 
court  on  error. 

The  principal  error  complained  of  is  that  the  verdict 
is  not  sustained  by  sufficient  evidence  and  is  contrary 
to  law.  The  evidence  discloses  that  in  October,  1894,  the 
defendant  was  financially  embarrassed  and  unable  to  pay 
his  creditors,  some  of  whom  were  pressing  him  for  pay- 
ment of  their  claims.  On  October  23,  1894,  in  order  to 
avoid  threatened  litigation,  and  seemingly  prompted  by 
the  best  of  motives,  he  attempted  to  make  an  adjustment 
Avith  a  number  of  his  creditors,  by  executing  to  them 
notes  and  giving  security  and  thus  securing  for  himself 
an  extension  of  the  time  of  payment  Among  others,  he 
executed  a  note  in  favor  of  the  plaintiff  for  f600,  due 
and  payable  October  23,  1897,  secured  by  a  second  mortr 
gage  upon  real  estate  situated  in  the  city  of  Omaha,  and 
delivered  the  same  to  Rich  &  Sears,  a  firm  of  attorneys 
who  had  other  claims  in  their  hands  against  the  defend- 
ant for  the  purpose  of  obtaining  security.  These  attor- 
neys notified  the  plaintiff  by  wire  that  their  claim  had 
l>eeii  secured  by  a  real  estate  mortgage  and  requested  the 
plaintiff  to  ratify  their  action.  The  plaintiff  replied  to 
this  communication  that  its  matters  were  wholly  in  the 
hands  of  Mr.  Cady  and  to  advise  with  him.  A  conference 
was  had  between  the  attorneys  and  Mr.  Cady  with  refer- 
ence to  the  security,  and  while  the  security  was  not  con- 
sidered sufficient  for*  some  reason,  as  the  witness  ex- 
pressed it,  "the  matter  was  rather  left  hanging  in  the 
air  and  the  papers  left  in  my  possession." 

On  November  19,  1894,  Rich  &  Sears  sent  the  mortgage 
to  the  plaintiff  and  suggested  that  the  plaintiff  execute 
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a  release  to  Patrick,  and  also  made  the  suggestion  that 
if  it  continued  to  hold  the  mortgage  unreleased,  that 
Patrick  might  insist  that  the  note  and  mortgage  were 
accepted  in  payment  of  the  claim.  In  response  to  this 
letter  the  plaintiflF  replied  as  follows:  "Your  favor  of 
the  19th  inclosing  mortgage  which  you  ask  us  to  re- 
lease received  and  both  have  been  referred  to  Mr.  H.  C. 
Cady  of  your  place  who  is  our  agent  in  the  matter.  You 
may  confer  with  him  and  see  what  he  cares  to  do  about 
executing  release."  The  record  also  shows  that  some 
months  afterwards,  Cady  informed  the  defendant  that  he 
proposed  to  hold  the  mortgage  for  what  it  was  worth. 

While  the  testimony  offered  was  not  clear  and  direct 
that  the  plaintiflF  had  accepted  the  note  in  full  settlement 
of  the  debt  represented  by  the  acceptance,  there  was,  in 
our  opinion,  suflftcient  to  warrant  the  jury  in  so  finding. 
We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Hastings  and  Kirkpatrick,  CO.,  concur. 

Affirmed. 


The  Chicago,  Burlington  &  Quincy  Railroad  Company, 
Lessee  of  the  Grand  Island  &  Wyoming  Central 
Railroad  Company,  appellee,  v.  Howard  Lomax, 
County  Treasurer  of  Custer  County,  appellant. 

Filed  December  18,  1901.    No.  10,692. 
Commissioner's  opinion.    Department  No.  3. 

Appeal  from   the   district   court   for   Custer   county. 
Tried  below  before  Sullivan,  J.     Affirmed. 

J.  B.  Dean  and  L.  E.  Kirkpatrick^  for  appellant. 

J.  W.  Deweese,  F.  E.  Bishop^  Jno.  S.  Kirkpatrick  and 
N.  K.  Griggs y  contra^ 

Ames,  C. 

This  cause  was  submitted  on  briefs  without  oral  argu- 
ment    There  is  no  contention  in  the  briefs  concerning 
17 
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any  matter  touching  the  merits  of  the  controversy  that 
was  not  considered  and  disposed  of  in  Custer  County  v. 
Chicago^  B,  &  Q.  R.  Co.,  62  Neb.,  657,  87  N.  W.  Rep.,  341. 
Under  the  authority  of  that  decision  it  is  recommended 
that  the  judgment  of  the  district  court  be  affirmed. 

DuFFiB  and  Albert,  CO.,  concur. 

Affirmed. 


David  S.  Gray  bt  al.,  appellees,  v.  Wilhblmina  Eurich, 

APPELLANT^  IMPLEADED   WITH    HeNRY   EuRIOH  BT   AL. 

Filed  Decembeb  18,  1901.    No.  10,702. 

Commissioner's  opinion.     Department  No.  2. 

1.  Judicial  Sales:  Objectioj^s  to  Ck)NFiBMATioN :  Whkn  Made.  Objec- 
tions to  confirmation  of  a  sale  except  for  fraud  will  not  be  con- 
sidered where  they  go  to  the  appraisement  only  and  were  not 
raised  before  sale. 

2-  Appeal  and  Error:  Confibmation  of  Sale:  Non-Prejudicial  Ob- 
jections. An  order  confirming  a  sale  will  not  be  reversed  for 
technical  irregularities  which  could  not  have  been  prejudicial  to 
substantial  rights  of  any  of  the  parties. 

Appeal  from  the  district  court  for  Thayer  county. 
Tried  below  before  Hastings,  J.    Affirmed. 

M.  H.  Weiss  and  Frank  Irvine ^  for  appellant 

Ricliards  &  Dinsmore,  contra. 

Pound,  C. 

The  principal  objection  to  the  sale  proceedings  ap- 
pealed from  in  this  case  is  not  available  on  appeal  for 
the  reason  that  it  goes  to  the  appraisement  and  was  not 
raised  before  sale.  An  ingenious  argument  has  been 
presented,  but  it  seems  clear  enough  that  the  alleged  fail- 
ure to  appraise  the  interest  of  all  the  defendants  having 
an  estate  in  the  lands  cannot  be  distinguished  from  the 
inany  other  defects  in  appraisements  to  which  the  rule 
that  they  must  be  pointed  out  by  objections  thereto  be- 
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fore  sale  has  been  applied.  Another  objection  raises  the 
same  question  as  that  considered,  and  passed  on  adversely 
to  the  contention  of  appellants,  in  Tootle^  Lemon  &  Co. 
V.  Wiley y  1  Neb.  [Unof.],  711,  and  requires  no  further  com- 
ment Some  irregularities  in  the  notice  of  sale  are  also 
complained  of.  Thus,  the  notice  recites  that  the  land 
has  been  "levied"  upon  under  a  "judgment"  rendered 
before  a  judge  named.  Counsel  contend  that  the  words 
levy  and  judgment  indicate  an  execution  sale,  and  that 
the  naming  of  the  judge  indicates  an  order  made 
at  chambers.  But  the  notice  also  recites  that  the  "lew" 
mentioned  whb  made  "by  virtue  of  an  order  of  sale." 
Under  our  CJode  "judgment"  is  the  apt  word  in  proceed- 
ings of  an  equitable  nature  as  well  as  in  those  which  are 
strictly  legal.  The  recital  of  an  order  of  sale  must  have 
corrected  any  misapprehension  to  which  the  word  "levy" 
might  have  given  rise,  and  as  the  judgment  was  rendered 
"before^'  the  judge  named,  not  "by"  him,  as  if  he  had 
acted  at  chambers,  we  fail  to  perceive  how  any  prejudice 
could  have  resulted  from  the  form  of  the  notice.  It  must 
be  admitted  that  the  form  used  is  not  to  be  recommended, 
and  that  more  care  in  drawing  it  would  not  have  been 
amiss.  But  an  order  confirming  a  sale  will  not  be  re- 
versed for  technical  irregularities  which  could  not  have 
been  prejudicial  to  substantial  rights  of  any  of  the 
imrtieB. 

We   recommend    that    the    order    appealed    from    be 
aJftrmed. 

Sbdgwigk  and  Oldham,  CC,  concur. 

Affirmbd. 
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Gray  v.  Nalman. 

David  S.  Gray  bt  ak,  APPEiiLEES,  v.  John  Naiman,  Jr., 

BT  AL.,  APPELLANTS. 

Filed  Decembeb  18,  1901.    No.  10,703. 

Ck>mmiBBloner'8  opinion.    Department  No.  2. 

1.  Judicial  .Sales:    Objections  to  Confirmation:    When  Made.     Ob- 

jections to  confirmation  of  a  sale  will  not  be  considered  exoept 
'    for  fraud  where  they  go  to  the  appraisement  only  and  were  not 
raised  before  sale.    CHray  v.  Euricht  ante,  page  194,  followed. 

2.  Appeal  and  Error:    Confirmation  of  Sale:    Non-Pbejitdicial  Ob- 

jections. An  order  confirming  a  sale  will  not  be  reversed  for 
technical  irregularities  which  could  not  have  been  prejudicial  to 
substantial  rights  of  any  of  the  parties.  Qray  v.  Enrich^  ante, 
page  194,  followed. 

Appeal  from  the  district  court  for  Thayer  county. 
Tried  below  before  Hastings,  J.    Affirmed. 

M.  H.  Weiss  and  Frank  Irvine^  for  appellants. 

Richards  &  Dins  more y  contra. 

Oldham,  C. 

This  is  an  appeal  from  a  confirmation  of  a  judicial  sale. 
The  identical  objections  urged  against  the  regularity  of 
the  sale  are  determined  in  the  case  of  Qra/y  v.  Eurich, 
ante,  page  194,  and  for  the  reasons  set  forth  in  that 
opinion,  we  recommend  that  the  order  appealed  from  be 
affirmed. 

Sedgwick  and  Pound,  CO.,  concur. 

Affirmed. 
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*  Seaman  y.  Atkinson. 


A.  J.  SiSAMAN,  APPELDEE,  V.  A.  ATKINSON  ET  AL.,  IM- 
PLEADED WITH  William  Robinson,  appellee,  and 
Elijah  B.  Nicholson,  appellant. 

Filed  December  18,  1901.    No.  10,729. 

Commissioner's  opinion.     Department  No.  2. 

Appeal  and  Error:  Order  Overruling  Motion.  When  the  defendant 
in  an  action  to  foreclose  a  tax  lien  files  no  pleading  in  the  dis- 
trict court  except  a  motion  to  strike  plaintiff's  petition  from  the 
files,  the  action  of  the  trial  court  in  overruling  such  motion  can 
not  be  reviewed  on  appeal. 

Appeal  from  the  district  court  for  Sarpy  county. 
Tried  below  before  Kbysor,  J.     Affirmed. 

Lefler  &  Winters,  tor  appellant 

(7.  L.  Hover,  contra^  . 

Oldham,  C. 

This  was  an  action  to  foreclose  certain  tax  liens.  There 
were  a  number  of  defendants  to  the  action  in  the  court 
l)elow.  There  was  judgment  for  the  plaintiff  and  but 
one  of  the  defendants,  Elijah  B.  Nicholson,  has  brought 
the  case  here  for  review  on  appeal.  The  only  pleading 
filed  by  appellant,  Nicholson,  in  the  court  below,  was  a 
motion  to  strike  plaintiff's  amended  petition  from  the 
files.  This  motion  was  overruled  and  the  appellant  filed 
no  further  pleading.  This  record  then  brings  no  issue 
before  us  which  was  tendered  in  the  trial  court  that  can 
be  reviewed  on  appeal  and  the  petition  shows  on  its 
face  a  good  cause  of  action. 

We  therefore  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

Sedgwick  and  Pound,  CC,  concur. 

Affirmed. 
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Union  Ins.  Co.  v.  McCullough. 


The  Union  Insurance  Company  op  Lincoln,  Nebraska, 

V.  Eliza  McCullough. 

.    Filed  Decembeb  18,  1901.    No.  10,732. 
Commissioner's  opinion.     Department  No.  3. 

1.  Bight  of  Person  Signing  Application  With  Insured  to  Interest  in 

Policy.  The  fact  that  the  husband  of  a  married  woman  signs 
with  her  an  application  for  insurance  on  her  separate  property, 
does  not  invest  him  with  any  right  or  Interest  in  the  policy  issued 
on  such  application,  and  in  which  the  woman  alone  is  named  as 
the  insured. 

2.  Insurance:    "Vacancy"  Clause:    Change  of  Tenants.     Where,  in 

an  application  for  insurance,  the  premises  are  described  as  in 
possession  of  a  tenant,  a  provision  in  the  policy  that  it  should 
become  void  if  the  premises  became  vacant  or  unoccupied  is  not 
violated  by  such  a  vacancy  as  is  occasioned  by  the  removal  of  the 
tenant  in  possession  to  allow  the  entry  of  another  tenant. 

3.  Insurance:   When  Burning  by  Thibd  Pabty  Not  a  Defense.    That 

an  insured  building  was  burned  by  a  third  party  is  no  defense  to 
an  action  on  the  policy,  in  the  absence  of  a  showing  that  the 
party  insured  was  privy  to  such  burning. 

Error   from    the   district   court    for   Dawson    county. 
Tried  below  before  Sullivan,  J.    Affirmed. 


rri 


Earner  &  Earner y  for  plaintiff  in  error. 

On  the  theory  that  the  husband  of  the  insured  was 
the  agent  of  his  wife  and  for  that  reason  the  insured  was 
responsible  for  and  particepa  criminis  in  the  acts  of  her 
agent  and  could  not  recover  on  the  policy,  the  plaintiff  in 
error  cited  the  following  cases:  Wilson  v.  Bewrdaley,  20 
Neb.,  449 ;  Oherne  v.  BurJce^  30  Neb.,  581 ;  Creighton  v.  Fin- 
lay  son^  46  Neb.,  457;  Brown  v.  hhw,  48  N^b.,  538;  McKeig- 
luin  V.  EopkinSy  19  Neb.,  33;  Joslin  t?.  Miller ^  14  Neb.,  91; 
Elivell  V,  CJtarnhcrliny  31  N.  Y.,  611;  National  Exchange 
Co.  V.  Drew,  32  Eng.  Law  &  Eq.,  1 ;  New  England  Mortgage 
Hcciirity  Co.  v.  Eendrickson^  13  Neb.,  575;  First  National 
Bank  of  Cedar  Rapids  v.  Ertckson,  20  Neb.,  580;  Cogswell 
V.  Griffith,  23  Neb.,  334;  2  Pomeroy,  Equity,  section  1053; 
Eamm^nd  v.  Pewnocky  61  N.  Y.,  145;   Bingluum  v.  Bvng- 
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ham,  1  Ves.  Sr.  [Eng.],  126;  Fulton  v.  Whitney^  5  Hnn. 
[N.  Y.],  16. 

H.  M,  Sinclair  and  Geo.  C.  Oillafiy  contrcu. 

When  property  is  vacated  by  one  tenant  and  another 
is  about  to  move  in  at  the  time  of  the  fire  the  vacancy 
is  not  surh  a  one  as  will  permit  the  defendant  to  avoid 
the  policy.  Liverpool  d  London  &  Olobe  hisurance  Co.  v^ 
Buckstaffy  38  Neb.,  146;  Gemum  Insurance  Co.  of  Free- 
port  V.  Davis y  40  Neb.,  700;  Springfield  Fire  &  Marine 
Ins.  Co.  V.  McIAmanSy  28  Neb.,  846;  Hotchkiss  v.  Phwnix 
Ins.  Co.y  76  Wis.,  269;  Whitney  v.  Black  River  Ins.  Co., 
72  N.  Y.,  118;  Stupetzki  v.  Trans-Atlantic  Fire  Ins.  Co., 
43  Mich.,  373. 

Conceding  for  the  moment  that  the  husband  did  set 
fire  to  these  buildings,  this  act  of  the  husband  would  not 
destroy  the  right  of  the  wife  to  enforce  the  policy. 
Feihelman  v.  Manchester  Fire  Assurance  Co.,  108  Ala., 
180, 19  So.  Kep.,  540 ;  Plinsky  v.  Germania  F.  &  M.  Ins.  Co., 
32  Fed.  Rep.,  47 ;  Perry  v.  Mechanics  Mutual  Ins.  Co.,  11 
Fed.  Rep.,  485;  Midland  Ins.  Co.  v.  Smith,  6  Q.  B.  Div., 
561;  Westchester  Fire  Ins.  Co.  v.  Foster,  90  IlL,  121; 
Walker  v.  Phodnix  Ins.  Co.,  62  Mo.  App.,  209;  Hender- 
son v.  Western  Marine  and  Fire  Ins.  Co.,  10  Rob.  [La.], 
164,  43  Am.  Dec.,  176;  Karow  v.  Continental  Ins.  Co., 
57  Wis.,  56,  46  Am.  Rep.,  17;  Hartford  Fire  Ins.  Co.  v. 
Williams,  63  Fed.  Rep.,  925. 

DUFFIB,  O. 

May  22,  1897,  the  plaintiff  in  error  issued  to  Eliza 
McCuUough,  the  defendant  in  error,  a  membership  certi- 
ficate insuring  against  loss  or  damage  by  fire,  lightning, 
cyclones,  tornadoes  and  windstorms,  to  the  amount  of 
fl,700  for  the  term  of  five  years,  certain  farm  buildings 
in  the  county  of  Dawson.  March  4,  1898,  certain  of  the 
btdldings  insured  were  destroyed  by  fire,  and  this  action 
was  commenced  to  recover  for  the  loss.  Among  other  mat- 
ters alleged  in  the  answer  filed  by  the  company,  was  one 
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to  the  effect  that  at  the  time  of  the  Are,  the  buildings 
were  vacant,  in  violation  of  the  terms  and  conditions  of 
the  policy,  and  it  was  further  alleged  that  the  application 
for  the  insurance  was  signed  by  Eliza  McCullough  and 
Hugh  McCullough,  her  husband,  and  that  any  loss  that 
might  arise  would  go  to  their  joint  benefit;  that  Hugh 
McCullough,  the  husband,  set  fire  to  the  buildings  and 
caused  them  to  be  burned.  A  verdict  was  returned  for 
the  plaintiflf,  judgment  in  her  favor  entered  thereon,  and 
the  defendant  company  has  brought  the  record  here  for 
review. 

It  would  be  useless  to  spend  any  time  in  a  discussion 
of  the  defense  attempted  by  the  company  to  the  effect 
that  the  plaintiff  and  her  husband  joined  in  the  applica- 
tion for  insurance;  that  the  loss,  if  paid,  would  go  to 
their  joint  benefit,  and  that  the  fire  was  caused  by  the 
husband.  It  is  not  disputed  that  the  legal  title  to  the 
property  insured  stood  in  the  name  of  Eliza  McCullough, 
and  that  the  husband  had  no  intei^est  therein,  save  such 
as  the  law  gives  to  the  husband  in  the  property  of  his 
wife.  The  contract  of  insurance  was  with  Mrs.  Mc- 
Cullough alone.  There  i^  no  evidence  to  show  that  Mrs. 
McCullough  knew  anything  of  the  alleged  acts  of  her 
husband  in  causing  the  fire,  if  he  did  cause  it,  and  law, 
reason  and  justice  all  combine  in  declaring  that  her 
rights  should  not  be  affected  by  his  wrongful  acts,  of 
which  she  had  no  knowledge. 

Complaint  is  made  that  the  court  erred  in  its  statement 
of  the  issues  to  the  jury.  In  its  fifth  instruction  it  said 
to  the  jury:  "The  loss  as  pleaded  in  the  petition  is  ad- 
mitted by  the  defendant  company,  and  the  amount  of 
insurance  upon  the  buildings  destroyed  as  claimed  in  the 
petition  is  also  admitted.  So  that  the  only  issue  in  the 
case  for  you  to  determine,  is  whether  or  not  the  premises 
were  vacant  at  the  time  of  the  loss."  It  is  said  that  this 
is  misleading,  inasmuch  as  there  was  no  dispute  that 
the  buildings  were  actually  vacant  at  the  time  of  the 
fire,  and  the  plaintiff  in  her  reply  I'or  the  purpose  of 
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aToiding  that  defense,  had  set  up  an  adjustment  of  the 
loss  by  the  general  manager  of  the  company,  who  at 
the  time  of  making  such  adjustment  had  notice  that  the 
buildings  were  vacant.  The  plaintiff  did  not  occupy  the 
premises  herself,  and  at  the  time  the  policy  was  issued 
to  her,  they  were  in  possession  of  one  Radcliff  as  her 
tenant.  A  day,  or  perhaps  two  days  prior  to  the  fire, 
he  had  moved  out,  and  one  Briner,  to  whom  plaintiff  had 
rented  the  premises  for  that  year,  was  about  to  take 
possession  and  had,  in  fact,  moved  some  of  his  property 
to  the  premises.  Relating  to  this  condition  of  affairs, 
the  court  in  its  sixth  instruction  said:  "The  plaintiff 
in  her  application  for  insurance  declared  to  the  company 
that  the  premises  were  occupied  by  her  tenant,  and  the 
company  knowing  that  this  was  the  nature  of  the  pos- 
session w^re  bound  to  know  that  this  tenancy  was  likely 
to  change,  and  in  this  case  if  you  find  from  the  evidence 
that  the  vacancy  at  the  time  of  the  fire  was  the  result  of, 
or  existed  only  because  of  a  change  of  tenants,  and  the 
period  of  time  during  which  the  house  had  not  been  oc- 
cupied by  either  of  the  families,  was  not  an  unreasonable 
period  under  the  circumstances,  and  that  the  incoming 
tenant  had,  before  the  loss,  moved  his  farm  implements, 
grain,  feed  and  farm  animals  on  to  the  premises  where  he 
was  caring  for  the  same  at  the  time  of  the  loss,  and  if  he 
contemplated  moving  into  the  house  with  his  family,  then 
such  vacancy  was  only  temporary,  and  was  not  such  a 
vacancy  as  to  make  the  policy  void,  and  you  should  find 
for  the  plaintiff."  This  instruction  was  warranted  by  the 
evidence  in  the  case  and  announced  a  correct  rule  of  law. 
In  Liverpool  d  London  &  Olobe  Insiirwnce  Company 
t?.  Bm'kstaff^  38  Neb.,  146,  it  was  said  that:  "A  policy 
of  insurance  provided  that  it  should  be  void  if  the 
premises  became  vacant  or  unoccupied  without  the  writ- 
ten consent  of  the  company  should  be  indorsed.  The 
tenant  occupying  the  insured  building  partially  moved 
out  the  day  before  the  fire,  leaving  in  the  building  a  por- 
tion of  his  furniture.    Held^  That  the  premises  were  not 
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vacant  or  unoccupied  within  the  meaning  of  the  policy/'  In 
that  case  the  court  quoted  with  approval  from  Hotchklss 
V.  Phoenix  Insurance  Compan/y^  76  Wis.,  269,  as  follows: 
"Under  certain  circumstances  premises  may  be  vacant 
or  unoccupied,  when  under  other  circumstances  premises 
in  like  situation  may  not  be  so  within  the  meaning  of 
that  term  in  insurance  policies.  Thus,  if  one  insures  his 
dwelling  house,  described  in  the  policy  a«  occupied  by 
himself  as  his  residence,  and  moves  out  of  it,  leaving  no 
person  in  the  occupation  thereof,  it  thereby  becomes 
vacant  or  unoccupied.  But  if  he  insure  it  as  a  tenement 
house,  or  as  occupied  by  a  tenant,  it  may  fairly  be  pre- 
sumed, nothing  appearing  to  the  contrary,  that  the  parties 
to  the  contract  of  insurance  contemplated  that  the  tenant 
was  liable  to  leave  the  premises,  and  that  more  or  less 
time  might  elapse  before  the  owner  could  procure  an- 
other tenant  to  occupy  them,  and  hence  that  the  parties 
did  not  understand  that  the  house  should  be  considered 
vacant  and  the  policy  forfeited  or  suspended,  according 
to  its  terms,  immediately  upon  the  tenant's  leaving  it. 
This  distinction  is  made  in  some  of  the  cases;  in  Lock- 
wood  v..  Middlesex  Mutual  Assurance  Co.^  47  Conn.,  at 
page  561 ;  Whitney  v.  Black  River  Insurance  Co.^  9  Hun 
[N.  T.],  37;  1  Wood,  Insurance  [2d  ed.],  section  91,  pp. 
208-210,  and  cases  cited."  In  this  view  of  the  case,  we  do 
not  think  that  there  was  any  error  on  the  part  of  the 
court  in  stating  to  the  jury  that  the  issue  they  were  to 
try  was  whether  the  premises  were  vacant  or  not 

Complaint  is  also  made  of  the  allowance  of  an  attor- 
ney's fee  under  the  provisions  of  section  45,  chapter  43 
of  the  Compiled  Statutes,  and  we  are  asked  to  again 
examine  the  statute  and  to  declare  it  unconstitutional. 
This  identical  question  has  been  presented  to  the  court 
and  determined  against  the  contention  of  the  plaintiff 
in  error  in  the  following  cases:  Hanover  Fire  Ins,  Co.  v. 
Gustin,  40  Neb.,  828;  Insurance  Co.  of  North  America 
V.  Bachler^  44  Neb.,  549;  Lancashire  Ins.  Co.  v.  Bush^  60 
Neb.,  116;    and  we  do  not  believe  a  further  discussion 
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of  the  question  would  either  serve  to  interest  the  pro- 
fession or  to  give  any  additional  light  upon  the  subject. 
We  are  content  with  the  former  decisions  of  this  court, 
and  the  holding  that  no  constitutional  provision  is  vio- 
lated in  a  classification  of  subjects  for  legislative  action. 
We  are  unable  to  discover  any  reversible  error  in  the 
record,  and  therefore  recommend  the  affirmance  of  the 
judgment. 

Ames  and  Albert^  CO.,  concur. 

Affirmed. 

Opinion  on  rehearing  follows. 


The  Union  Insurance  Company  of  Lincoln,  Nebraska, 

V.  Eliza  McCullough. 

Filed  July  22,  1902.    No.  10,732. 
Commissioner's  opinion.    Department  No.  3. 

Behearing  of  case  reported  antey  page  198. 

Error  from  the  district  court  for  Dawson  county. 
Tried  below  before  Sullivan,  J.  Foi^mcr  opinion  ad- 
hered to. 

Earner  &  Homier ^  for  plaintiff  in  error. 

Oeo.  C.  Gillan  and  H.  M,  SinclaA/r,  contra. 

DuPPiB,  C. 

A  rehearing  was  granted  in  this  case  on  motion  of  the 
plaintiff  in  error  and  the  case  has  been  again  argued  and 
additional  briefs  filed.  A  careful  re-examination  and 
consideration  of  the  case  convinces  us  that  there  was  no 
error  in  the  judgment  entered  or  in  the  proceedings  lead- 
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ing  up  thereto.    We  think  that  the  former  opinion  shonld 
be  adhered  to  and  so  recommend. 

Ames  and  Albert,  CO.,  concur. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Note. — September  22,  1902,  a  writ  of  error  to  the  supreme  court  of 
the  United  States  was  allowed  the  plaintiff  in  error  in  the  above  re- 
ported cause,  the  record  showing  that  the  constitutionality  of  Bection 
3,  chapter  48  of  the  Laws  of  Nebraska  of  1889,  section  45,  chapter  43 
of  the  Compiled  Statutes,  was  drawn  in  question.  The  plaintiff  in 
error  claims  that  said  statute  violates  the  14th  amendment  to  the  con- 
stitution of  the  United  States  which  provides  that  no  state  shall  "deny 
to  any  person  within  its  Jurisdiction  the  equal  protection  of  the  laws." 
— ^Reporteb. 


The  City  op  Lincoln  v.  Annis  Miller  Mays,  Adminis- 
tratrix OF  THE  Estate  op  Nehbmiah  P.  Miller, 
Deceased. 

Filed  Decembeb  18,  1901.    No.  10,737. 
Commissioner's  opinion.     Department  No.  1. 

1.  Notice  of  Injury  on  Sidewalk:    Description  of  Location.     Notice 

that  an  injury  occurred  on  the  sidewalk  along  the  east  side  of 
block  54,  between  two  named  streets,  is,  in  the  absence  of  any 
demand  for  more  definite  location,  a  sufficient  location  of  the 
place  in  a  notice  to  the  city  under  section  36,  article  1  of  chapter 
13a,  Compiled  Statutes,  1897. 

2.  Presumption  of  Notice  From  Condition  of  Walk:    Submission  to 

Jury.  Evidence  hel^  sufficient  to  warrant  submission  to  the  Jury 
of  question  whether  the  defects  in  the  sidewalk  were  so  obvious 
and  of  so  long  continuance  as  to  warrant  presumption  of  notice. 

3.  Appeal  and  Error:    Instructions:    Question  Submitted.     Instruc- 

tions as  a  whole  held  to  properly  submit  this  question. 

4.  Instruction   on   Notice.     Instruction   that   notice   to   "any  of   the 

municipal  authorities"  was  sufficient,  and  not  prejudicial,  where 
no  evidence  was  introduced  or  tendered  of  notice  to  any  but  the 
street  commissioner  and  the  sidewalk  inspector,  and  Jury  were 
cautioned  to  find  no  notice  except  as  shown  by  the '  evidence. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Affirmed. 
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J.  R.  Webster,  John  P,  Maule  and  D.  J.  Flaherty^  for 
plaintiff  in  error. 

Strode  &  Strode^  contra. 

Hastings,  C. 

Action  to  recover  for  injuries  sustained  by  a  fall  upon 
a  sidewalk.  From  a  verdict  and  judgment  for  plaintiff, 
the  defendant,  city  of  Lincoln,  brings  error,  and  com- 
plains, first,  that  the  necessary  claim  under  section  36, 
of  the  city  charter,  was  never  filed  in  the  office  of  the 
city  clerk;  second,  that  the  court  erred  in  instructing  the 
jury  that  if  the  defect  in  the  walk  had  existed  such 
length  of  time  that  the  city  in  the  exercise  of  reasonable 
care  might  have  had  notice  of  it,  notice  should  be  pre- 
sumed. It  is  further  claimed  that  the  court  erred  in  as- 
suming in  its  instructions  and  telling  the  jury  that  notice 
to  "any  of  the  municipal  authorities"  was  sufficient. 

The  last  clause  of  the  section  of  the  city  charter  in 
question  is  as  follows:  "To  maintain  an  action  against 
said  city  for  any  unliquidated  claim  it  shall  be  necessary 
that  the  party  file  in  the  office  of  the  city  clerk  within 
three  months  from  the  time  such  right  of  action  accrued, 
a  statement,  giving  full  name ,  and  .  time,  place,  nature, 
circumstance,  and  cause  of  the  injury  or  damage  com- 
plained of."  This  provision  of  the  charter  is  held  in  City 
of  Lincoln  v.  Ormit,  38  Neb.,  369,  to  be  in  the  nature  of 
a  condition  precedent  to  the  right  to  prosecute  an  action 
for  damages,  and  statement  of  compliance  with  it  neces- 
sary to  show  a  cause  of  action.  In  this  case,  it  was  sought 
to  be  complied  with  by  means  of  the  following  notice: 

"To  the  Honorable  Mayor  and  Council  of  the  City  of 
Lincoln : 

"The  city  of  Lincoln,  To  Nehemiah  R  Miller,  Dr. 
95,000.  Nehemiah  P.  Miller,  claimant  herein,  repre- 
sents unto  the  Honorable  Mayor  and  Council  of  the  city 
of  Lincoln,  Nebraska,  that  on  or  about  the  7th  day  of 
May,  1897,  claimant,  while  exercising  all  reasonable  care 
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and  caution,  and  without  fault  on  his  part,  fell  on  the 
sidewalk  in  the  city  of  Lincoln,  on  the  east  side  of  9th 
street,  between  N  and  O  streets,  being  on  the  west  side 
of  block  54,  and  received  severe  and  dangerous  injuries 
to  his  right  arm  and  shoulder  and  right  side;  that  the 
sidewalk  at  the  place  where  claimant  fell  and  received 
injuries  was  in  an  unsafe  and  dangerous  condition. 
Claimant  says  that  he  has  suffered  injury  by  reason  of 
said  injuries  so  received  in  the  amount  of  f5,000,  and 
hereby  presents  his  claim  against  the  city  of  Lincoln  and 
asks  that  it  be  allowed." 

Plaintiff  claims  that  this  was  amply  sufficient  so  far 
as  the  place  is  concerned  under  the  decisions  of  this  court 
City  of  Lincoln  v.  O^Brien,  56  Neb.,  761,  and  City  of 
Lincoln  v.  Pirner,  59  Neb.,  634,  81  N.  W.  Rep.,  846.  In 
the  former  case,  there  is  an  extensive  review  of  the  de- 
cisions of  other  states  in  reference  to  the  precision  re- 
quired in  such  a  notice,  and  in  that  case  the  conclusion 
was  reached  that  an  allegation  that  the  injury  occurred 
ty  stepping  in  a  hole  in  the  sidewalk  on  the  north  side 
of  Q  street  between  18th  and  20th  streets,  was  sufficiently 
definite  since  it  nowhere  appeared  in  the  evidence  that 
there  was  more  than  one  hole  along  such  sidewalk.  In 
the  latter  case,  a  statement  that  the  accident  occurred 
"in  front  of  lot  13,  in  block  45,  on  P  street,  in  the  city  of 
Lincoln,  near  the  west  side  of  what  is  commonly  known  as 
the  ^Carr  Block,'  '^  was  held  sufficient,  notwithstanding  an 
error  in  the  number  of  the  block,  which  should  have  been 
34,  instead  of  45.  It  is  stated  that  the  rule  of  construc- 
tion to  be  deduced  from  the  adjudged  cases  is  that  "if 
the  description  given  and  the  inquiries  suggested  by  it 
will  enable  the  agents  and  servants  of  the  city  to  find 
the  place  where  the  accident  occurred,  there  is  a  sub- 
stantial compliance  with  the  law."  In  that  case  the 
"Carr  Block"  was  a  well  known  building  in  the  city  of 
Lincoln.  Proof  of  this  notice  now  under  consideration 
was  objected  to  on  the  ground  that  the  names  of  no  wit- 
nesses were  indorsed,  and  that  it  did  not  give  the  place 
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of  the  injury  with  certainty.  It  is  not  now  urged  that 
the  names  of  witnesses  are  necessary,  and  the  only  objec- 
tion which  can  be  considered  is  that  it  does  not  with 
sufficient  definiteness  describe  the  place  of  the  injury. 
There  is  nothing  in  the  notice  when  applied  to  the  evi- 
dence that  renders  it  more  definita  It  appears  that  be- 
tween the  alley  running  east  and  west  through  block 
54  and  N  street  on  the  south  there  are  six  lots  abutting 
upon  9th  street,  according  to  the  subdivisions  of  the  city 
plat  North  of  the  alley  there  is  but  a  single  one  extend- 
ing one  hundred  and  forty-two  feet  to  O  street  It  ap- 
pears from  the  evidence  that  the  plaintiff's  fall  was  north  \ 
of  the  alley.  It  appears  that  all  along  this  walk  there  j 
were  loose  planks.  The  question  presented  by  this  ob- 
jection is  simply  and  wholly  whether  the  complaint  that 
he  was  hurt  along  the  east  side  of  this  three  hundred 
foot  block  is  definite  enough  to  comply  with  the  charter. 
It  is  to  be  said  that  neither  of  the  cases  from  this  court, 
cited  by  plaintiff  as  conclusive,  go  as  far  as  we  are  asked 
to  go  in  this  instance.  In  the  O'Brien  case  the  position 
of  the  hole  served  as  a  definite  location  and  in  the  Pimer 
case  the  west  side  of  the  "Carr  Block."  The  decision  in 
each  of  those  cases  is  simply  that  a  statement  by  the  use 
of  which  the  officer  could,  by  making  suitable  inquiries, 
locate  the  precise  spot  of  the  accident  is  sufficiently 
definite,  and  the  meaning  is  that  in  these  descriptions, 
as  in  others,  inquiries  must  be  such  a&  the  terms  of  the 
notice  itself  suggest  and  for  which  it  furnishes  the  start- 
ing pcMut  We  are,  however,  cited  to  the  case  of  Wheeler 
V.  City  of  Detroit,  86  N.  W.  Rep.  [Mich.],  822.  That 
case  holds  that  a  description  similar  to  this,  but  more 
indefinite,  that  is,  a  walk  on  the  east  side  of  15th  street 
between  two  others  is  sufficient,  on  the  ground  that  the 
court  probably  took  judicial  notice  that  there  was  only 
one  block  intervening  between  the  two  streets,  and  a 
description  locating  the  accident  along  one  particular 
block  should  be  held  sufficient,  as  the  council  did  not  ask 
for  more  specific  information,  but  acted  on  the  claim 
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without  objection  upon  that  ground.  Such  is,  also,  the 
condition  in  this  case,  with  the  advantage  in  favor  of 
this  description,  that  we  have  the  positive  statement  that 
only  one  side  of  a  single  block  is  included.  Doubtless 
it  would  have  been  competent  for  the  city  council  to  call 
for  more  exact  information,  and  their  standing  to  com- 
plain would  be  much  stronger  had  this  been  done  and 
plaintiff  had  refused  it.  If  this  provision  of  the  charter 
is  to  have,  as  is  sugf^ested  in  City  of  Lincoln  v,  Pimer,  a 
liberal  interpretation,  this  description  should  probably 
be  held  sufficient  in  the  absence  of  any  call  for  a  more 
definite  one. 

It  is  argued  that  there  is  error  in  the  instruction  of 
the  court,  No.  3,  that  the  jury  might  find  the  city  had 
notice  if  they  found  that  the  walk  had  remained  in  a 
defective  and  dangerous  condition  for  such  length  of  time 
that  the  city  in  the  exercise  of  reasonable  care  might 
have  had  notice  of  it,  and  in  No.  7,  where  the  jury  were 
told  that  notice  would  be  presumed,  if  they  found  and 
believed  from  the  evidence  that  the  sidewalk  in  contro- 
versy remained  for  a  considerable  length  of  time  in  so 
defective  a  condition  that  it  was  unsafe  to  travel  over.  It 
is  claimed  that  the  defect  in  the  walk,  if  any,  was  latent; 
that  it  was  apparently  sound  and  strong;  that  plaintiff 
was  injured  by  a  plank  coming  loose  when  stepped  upon 
l>y  another  person,  and  that  the  presumptiop  of  notice 
only  arises  when  the  defect  causing  the  injury  is  an  ob- 
vious ona  Counsel  for  the  plaintiff  say  that  the  proof 
of  actual  notice  of  the  defect  in  the  walk  is  so  complete 
that  this  instruction  in  any  event  could  not  have  been 
prejudicial.  A  somewhat  careful  examination  of  the  evi- 
dence does  not  disclose  this.  There  is  considerable  con- 
flict in  the  testimony  with  regard  to  both  the  actual  and 
apparent  condition  of  the  walk.  There  is  testimony  that 
the  walk  had  been  examined  and  repairs  ordered  and 
made  from  time  to  time,  but  it  cannot  be  claimed  that 
there  was  undisputed  evidence  of  actual  notice  of  the 
particqlar  defect  which  caused  this  injury,  and  the  coart 
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in  giving  this  instmction  No.  3  and  again  substantially  in 
Nos.  6  and  7,  evidently  regarded  the  doctrine  of  presump- 
tive notice  as  being  ir^portant  in  this  case.  The  outer 
half  of  the  walk  seems  to  have  been  condemned  shortly 
after  the  injury  for  the  reason  that  there  were  no  sleepers 
under  the  planks,  that  they  were  simply  laid  down  loosely 
upon  the  ground.  The  evidence,  however,  is  conflicting 
ajB  to  whether  the  walk  was  visibly  defective,  one,  at 
least,  of  defendant's  witnesses  testifying  that  the  walk 
did  not  look  as  if  it  was  "eitactly  fit  to  walk  upon."  The 
evidence  warranted  the  submission  to  the  jury  of  the 
question  of  whether  or  not  the  walks  were  in  such  a 
defective  condition  that  the  defendant  and  its  oflBcers 
were  bound  to  take  notice  of  it,  and  in  the  8th  instruction 
the  jury  were  told  that  if  the  defects  were  not  observable 
and  by  the  use  of  ordinary  care  would  not  have  been  ob- 
served and  no  actual  notice  given  to  defendant's  officers, 
there  could  be  no  recovery. 

The  objection  to  instruction  No.  8  does  not  seem  to  be 
well  taken,  because  it  could  hardly  have  been  prejudicial. 
No  attempt  was  made  to  prove  notice  or  knowledge  on 
the  part  of  any  other  officers  than  the  street  commissioner 
and  sidewalk  inspector.  Doubtless  the  language  of  the 
instmcticn  is  too  broad  in  allowing  notice  to  "any  of  the 
municipal  authorities"  or  "other  officers  of  defendant, 
dty."  But  as  no  attempt  had  been  made  to  prove  notice 
upon  any  but  the  proper  officers,  and  the  jury  was  abun- 
dantly cautioned  not  to  find  such  notice  unless  the  evidence 
showed  it  had  been  given,  it  is  not  thou«:ht  that  the  in- 
structions, taken  as  a  whole,  could  have  misled  the  jury 
to  defendant's  prejudice. 

It  is  recommended  that  the  jud^Jfment  of  the  district 
court  be  affirmed. 

Day  and  Kirkpatbick,  CO.,  concur. 

Affirmed. 
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WiNsiDE  State  Bank  v.  Tom  Lound. 

Filed  December  18,  1901.  No.  10,740. 

Commissioner's  opinion.     Department  No.  8. 

Proof  of  Property  of  Debtor:  Instruction  as  to  Exemption.  When 
the  pecuniary  responsibility  of  a  person  who  is  the  head  of  a 
family  is  sought  to  be  ascertained  by  proof  of  the  amount  of  his 
property  and  indebtedness,  it  Is  error  to  refuse  to  instruct  the 
jury,  that  for  the  purposes  of  the  inquiry  the  fact  that  a  portion 
of  his  property  is  exempt  should  be  taken  into  account  by  the 
jury. 

Error  from  the  district  court  for  Wayne  county.  Tried 
below  before  Robinson,  J.    Reversed. 

Quick  &  Garter  and  A,  A.  Welch,  for  plaintiff  in  error. 

Frank  Fuller  and  Barnes  &  Tyler ,  contra. 

Ames,  C. 

This  is  a  petition  in  error  to  review  a  judf^ment  rendered 
upon  a  second  trial,  in  an  action  which  was  formerly  be- 
fore this  court,  and  is  reported  in  52  Neb.,  469.  The 
plaintiff  in  error  suffered  defeat  at  the  hands  of  the  jury 
in  both  trials.  Upon  the  second  trial,  all  the  issues  of  fact 
were  determined  by  the  verdict  from  the  consideration  of 
conflicting  evidence,  and  will  therefore  not  be  reviewed 
except  to  ascertain  whether  the  court  committed  an  error 
of  law  in  submitting  them  to  the  jury.  One  of  the  matters 
in  controversy  at  the  trial,  was  the  value  of  certain  notes 
executed  by  one  McKinsey,  a  farmer  and  head  of  a  family 
living  in  the  neighborhood.  They  cannot  be  said  to  have 
had  any  market  value,  and  the  parties  were  driven  to  an 
inquiry  concerning  the  pecuniary  responsibility  of  the 
maker,  which  involved,  of  course,  the  ascertainment  as 
far  as  possible,  both  of  the  amount,  character  and  value 
of  his  property  and  the  nature  and  extent  of  his  indebt- 
edness. A  large  amount  of  evidence  concerning  these 
matters  was  offered  by  the  respective  parties  and  ad- 
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mitted.  At  the  conclusion  of  the  trial  the  plainti£F  in 
error  asked  to  have  the  jury  instructed  what  were  the 
descriptions  and  extent  in  value  of  the  property  proved 
to  belong  to  McKinsey,  which  were  exempt  from  levy  and 
sale  upon  execution,  for  the  purposes  of  consideration  in 
arriving  at  the  extent  of  his  pecuniary  responsibility  and 
the  value  of  the  obligations  in  suit. 

If  McKinsey  had  been  a  man  of  large  means  or  of 
established  financial  credit  in  the  community,  this  inquiry 
would  not,  perhaps,  have  been  important,  but  the  evidence 
shows  that  he  was,  at  the  time,  a  person  of  very  meager 
fortune,  so  that  the  jury  might  have  found,  had  the  ques- 
tion been  put  to  -them,  that  he  owned  little,  if  anything, 
not  exempt  from  seizure.  In  response  to  this  view  it  is 
suggested,  that  on  account  of  some  peculiar  relation  be- 
tween the  defendant  in  error  and  McKinsey,  the  notes 
may  have  had  some  especial  value  to  the  former,  irrespect- 
ive of  the  financial  responsibility  of  the  maker.  It  is  not 
necessary  to  determine  whether  such  fact,  if  it  existed, 
could  have  affected  the  liability  of  the  plaintiff  in  error. 
No  such  matter  is  pleaded,  or  was  attempted  to  be  proved, 
and  it  is,  therefore,  not  worth  while  to  speculate  about  it. 
It  is  also  urged  that  the  inquiry  was  immaterial,  because 
McKinsey,  in  case  of  judgment  being  rendered  against 
him  upon  the  notes,  might  have  waived  his  rights  of 
exemption,  but  we  liiink  that  the  probability  of  his  so 
doing  is  too  slight  for  consideration.  It  appears  to  us, 
that  under  the  circumstances,  the  court  erred  in  refusing 
the  instruction  requested. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted* 

DuFFiB  and  Albeibt^  CC.|  concur. 

Bbvebsed  and  remanded. 
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Pbbd  O.  Rosso  v.  Milwaukee  Harvester  Company. 

FiiJa>  Decembeb  18,  1901.    No.  10,746. 
Commissioner's  opinion.    Department  No.  8. 

1.  Appeal  and  Error:    Evidengb:    Suffioienct.     Bvldence  examined* 

and  held  sufficient  to  sustain  the  findings  of  the  trial  court. 

2.  Api>eal  and  Error:  Jitdgment  Sustained  bt  E3vidence  and  Findihqs: 

Ebboneous  Conclusion  of  Law.  Where  the  evidence  sustains  the 
findings,  and  the  findings  sustain  a  formal  judgment  rendered 
thereon,  such  judgment  will  not  be  reversed  because  of  an  er- 
roneous conclusion  of  law  deducted  from  the  findings  of  fact,  such 
conclusion  being  merely  an  expression  of  opinion  by  the  trial 
court 

Error  from  the  district  court  for  Buffalo  county.  Tried 
below  before  Sullivan,  J.    Affirmed. 

Dryden  &  Main,  for  plaintiff  in  error. 

F.  M.  Hallowell  and  H.  M.  SincloAr,  contra. 

Albert,  0. 

In  1894,  the  plaintiff  agreed  to  buy  a  binder  of  the 
defendant  on  condition  that  it  would  do  good  work.  With 
that  understanding  the  binder  was  delivered  to  him.  After 
the  harvest  of  that  season  was  over,  when  called  upon  to 
settle  for  the  machine  he  expressed  some  dissatisfaction 
with  its  work.  Some  negotiations  followed,  which  re- 
sulted in  a  reduction  of  $5  on  the  price  of  the  machine,  and 
the  exe<*ution  of  a  contract  in  writing  between  the  parties, 
of  which  the  following  is  a  copy : 

"Kearney,  Neb.,  Aug.  4, 1894. 

"This  is  to  certify  that  I  have  agreed  with  Fred  Rosso  of 
Prairie  Center,  that  the  Milwaukee  binder  settled  for  this 
date  does  not  do  good  work  so  far  as  the  cutting  of  the 
grain,  it  did  not  cut  the  grain  clean  and  I  have  agreed  to 
make  it  do  first  class  work  in  the  season  of  1895,  and  if  it 
cannot  be  made  to  do  good  work  a  new  binder  will  be  given 
in  place  of  it  or  the  last  two  notes  returned. 

"Milwaukee  Harvester  Co., 

By  0.  D.  Ayrbs,  Agt.'^ 
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This  action  was  brought  by  the  plaintiff  to  recover  for 
an  alleged  breach  of  said  contract.  The  court,  to  which 
the  cause  was  tried,  made  the  following  findings  of  fact: 

"The  court  finds,  as  a  matter  of  fact,  that  the  only 
trouble  the  plaintiff  had  with  the  machine,  and  which 
the  machine  failed  to  work  during  the  first  year,  or  1894, 
was  that  it  didn't  leave  smooth  stubble  and  dragged  down 
the  grain  to  some  extent  and  left  a  small  part  of  the  grain 
uncut;  that  in  every  other  respect,  the  machine  worked 
perfectly  the  first  year.  That  at  the  time  the  settlement 
waB  made,  on  August  4,  1894,  and  the  notes  given,  that 
this  was  the  only  thing  concerning  which  the  plaintiff 
made  any  complaint  or  found  fault  with,  and  at  that  time 
he  made  no  complaint  or  found  any  fault  that  the  machine 
did  not  bind  well,  or  that  it  clogged  up  or  something 
caught  and  stopped  it. 

"That  because  of  this  diflSculty  in  not  cutting  the  grain 
clean,  the  defendant  in  making  settlement  with  plaintiff, 
threw  off  the  sum  of  five  dollars  and  entered  into  a  con- 
tract in  regard  to  that  defect  that  he  would  make  the 
machine  work  all  right  and  perfectly,  and  that,  so  far 
as  this  cause  of  complaint  is  concerned,  the  machine  did 
work  perfectly  thereafter. 

"That  the  cause  of  the  machine  clogging  up,  or  the  cause 
of  the  machinery  failing  to  work  was  from  the  wearing 
of  the  machinery  about  the  binding  part,  and  not  because 
of  any  difficulty  or  defect  in  the  manufacture;  that  at 
the  beginning  of  the  season  of  1895,  before  the  machine 
became  badly  worn,  it  did  do  good  work  in  every  respect." 

Prom  the  foregoing  findings  the  court  deduced  the  fol- 
lowing conclusion  of  law : 

"As  a  matter  of  law,  the  court  concludes  the  contract 
waB  a  guaranty  only  against  the  diflSculty  complained  of 
by  the  plaintiff,  to  the  agent  of  the  defendant,  at  the  time 
the  contract  of  August  4th  was  made,  and  was  not  a 
guaranty  against  any  other  difficulty  or  failure  to  work; 
and  that  the  written  contract  did  not  guarantee  against 
the  alleged  clogging  up  of  the  machine." 
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A  judgment,  in  due  form,  in  favor  of  the  defendant, 
was  rendered,  and  the  plaintiff  brings  the  case  here  on 
error. 

It  is  urged  that  the  findings  of  the  court  are  not  sus- 
tained by  sufficient  evidence.  As  to  the  first  and  second 
findings,  we  do  not  deem  it  necessary  to  examine  the  n 
record  to  determiile  that  point,  because  in  our  view  of 
the  case,  the  third  finding  alone  is  sufficient  to  sustain 
the  judgment.  By  the  terms  of  the  contract,  the  defendant 
bound  itself  to  make  the  binder  do  good  work  in  1895. 
This  was  not  a  contract  to  keep  it  in  repair,  nor  to  in- 
demnify the  plaintiff  against  the  wear  and  damage  inci- 
dent to  its  use,  but  to  overcome  the  defects  resulting  from 
its  faulty  construction.  The  third  finding,  in  effect,  is 
a  finding  that  the  defendant  performed  its  part  of  the 
contract,  as  thus  interpreted;  in  other  words,  that  there 
was  no  breach  of  contract.  But  the  plaintiff  insists  that 
this  finding  is  not  sustained  by  sufficient  evidence.  We 
think  otherwise.  Among  other  items  of  evidence  that 
would  warrant  this  finding,  is  the  clear  and  unequivocal 
statement  of  the  plaintiff,  in  writing,  given  July  14,  1895, 
to  the  effect  that  the  machine  had  been  adjusted  and 
operated  to  his  entire  satisfaction.  It  is  urged  that  the 
court  erred  in  its  conclusion  of  law.  But  we  think  it  will 
not  be  contended,  that,  where  the  evidence  sustains  the 
findings,  and  the  findings  sustain  the  judgment,  such  judg- 
ment should  be  reversed  for  the  expression  of  an  erroneous 
opinion,  by  the  trial  court,  of  the  legal  conclusions  to  be 
drawn  from  the  facts  found. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Duffib,  CO.,  concnr. 

Affibmes). 
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The  Phcbnix  Mutual  Life  Insurance  Company,  appbl- 
LBB,  V.  James  A.  Sparks,  appellant,  Impleaded  with 
Levina  J.  Sparks  et  al. 

FiUD  December  18,  1901.    No.  10,751. 

Commissioner's  opinion.    Department  No.  3. 

Appeal  and  Error:  Confibmation  of  Sale:  Sufficienot  of  Objec- 
tions. Objections  made  to  the  confirmation  of  a  sale  examined, 
and  held  Insufficient. 

Appeal  from   the  district  court  for  Buffalo   county. 
Tried  below  before  Suluvan,  J,    Affirmed. 

B.  O.  Hostetler,  for  appellant. 

Samittel  J.  TuttlOy  Wm.   Oaslin  and  Tihhcts  Bros.  & 
Morey,  contra. 

DUPFIB,  O. 

This  is  an  appeal  from  an  order  of  the  district  court 
confirming  a  sale  of  real  estate  made  under  a  decree  of 
.  foreclosure.  All  the  points  discussed  in  the  brief  of  ap- 
pellant have  been  determined  by  this  court  in  former 
decisions,  with  two  exceptions  to  which  we  will  now  call 
attention.  It  is  objected  that  the  notice  of  sale  does  not 
state  the  county  in  which  the  land  is  situated.  A  descrip- 
tion of  the  land  as  contained  in  the  notice  is  as  follows : 
Lots  number  seven  (7),  eight  (8),  nine  (9)  and  ten  (10) 
in  section  six  (6),  in  twelve  (12),  range  sixteen  (16)  west 
of  the  6th  P.  M.  Land  is  frequently  described  by  giving 
the  section  or  particular  part  of  the  section  followed  by  the 
township  and  range  in  numerals,  for  example,  southwest 
quarter  ( i/4 ) ,  of  section  ten  ( 10 ) ,  in  12 — 16.  This  to  every 
one  acquainted  with  governmental  survey  of  lands  would 
clearly  indicate  that  the  southwest  quarter  ( l^ )  of  section 
ten  (10),  in  township  twelve  (12)  of  range  sixteen  (16) 
was  intended.    We  do  not  think  that  the  description  was 
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SO  defective  that  prejudice  to  the  defendants  will  be  pre- 
sumed in  the  absence  of  an  affirmative  showing. 

It  is  next  urged  that  the  decree  of  foreclosure  was 
entered  at  an  impossible  term  of  court,  namely,  at  an 
adjournment  of  the  September,  1896,  term,  held  in 
January,  1897.  The  decree  merely  recites  the  date  of  its 
rendition  and  does  not  state  the  term  at  which  it  was  en- 
tered. There  is  no  evidence  in  the  record  to  support  the 
contention  of  the  appellant  except  a  recital  made  by  the 
clerk  in  the  order  of  Sale  issued  by  him.  We  cannot  accept  a 
recital  of  the  clerk  as  evidence  that  the  court  entered  a  de- 
cree at  a  term  illegally  convened  and  held.  Every  presump- 
tion is  in  favor  of  the  regularity  of  the  proceedings  of  the 
court,  and  a  mere  recital  made  by  the  clerk  and  which  was 
not  required  by  any  statute  or  rule  of  practice,  cannot  over- 
come such  presumption.  Neither  are  we  prepared  to  say 
that  a  term,  of  court  regularly  convened  in  September  may 
not  continue  over  until  the  succeeding  January,  provided 
no  regular  term  had  been  appointed  to  take  place  in 
January  prior  to  the  date  of  such  continued  or  adjourned 
term.  The  decree  in  this  case  is  fair  upon  its  face.  We 
cannot  see  from  an  inspection  of  the  decree  that  it  was 
entered  at  a  term  illegally  convened  or  held.  Such  being 
the  case,  the  defendant,  if  he  had  objections  to  urge,  should 
have  taken  an  appeal  from  the  decree  itself.  We  find  no 
error  in  the  record.  We  therefore  recommend  the  affirm- 
ance of  the  decree. 

Ames  and  Albert,  CO.,  concur. 

Affirmes). 
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Chbistian  S.  Hoffman  v.  The  American  Exchange  Na- 
tional. Bank. 

Filed  December  18,  1901.    No.  10,767. 

Commissioner's  opinion.     Department  No.  1. 

Golleetioii  of  Draft  by  Impostor:  Lxabiutt  ot  Paying  Bank.  Where 
A  on  receipt  of  release,  made  at  A's  request,  of  all  claim  against 
an  estate,  and  purporting  to  have  been  made  by  B,  procures  a 
draft  to  his  own  order,  indorses  it  to  B's  order  and  sends  It  by 
mall  to  the  address  given  him  as  B's,  and  It  Is  there  reoeiyed  by 
the  person  executing  the  release  and  Indorsed  In  B's  name,  A  has 
no  right  of  action  against  a  bank  which  pays  the  draft  to  the 
holder,  mippositig  him  to  be  B,  though  he  is  in  fftct  an  Impostor. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Affirmed. 

Frank  J.  Kelley  and  J.  J.  Boucher,  for  plaintiff  in  error. 

The  defendant  bank  is  liable  because,  first,  it  did  not 
pay  the  money  to  Brubaker,  and  so  was  not  entitled  to 
receive  Hoffmanns  money  from  the  Pennsylvania  bank. 
It  had  no  right  or  title  to  either  the  draft  or  the  money. 
First  National  Bank  of  Hastings  v.  Farmers  &  Merchants 
Bank,  56  Neb.,  149,  76  N.  W.  Rep.,  430;  Kohn  v.  Wat- 
khis,  26  Kan.,  691;  Palm  v.  Watt,  7  Hun  [N.  Y.],  317; 
Tohna/n  v.  America/n  National  Bank,  48  Atl.  Rep.  [R.  I.], 

480. 

Second,  Hoffman  used  proper  care  and  diligence  to 
protect  himself  against  an  impostor.  Dodge  v.  National 
Exchange  Bank,  20  Ohio  St.,  235;  Arnold  v.  Cheque  Bank, 
1  C.  P.  Div.  [Eng.],  578;  Onondago  Bank  v.  United  States, 
64  Fed.  Rep.,  703. 

Third,  Hoffman  was  the  real  party  in  interest.  Mechem, 
Agency,  section  522;  Story,  Agency,  section  221;  Bliss, 
Code  Pleading,  section  51 ;  Code  of  Civil  Procedure,  sec- 
tion 32 ;  Stoll  V.  Mathews  J  13  Neb.,  207. 

Sawyer  d  Bnell,  contra. 

The  defendant  bank  is  not  liable  because,  first,  Hoff- 
man sent  the  draft  to  the  person  to  whom  he  intended  to 
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send  it.  Emporia  National  Bo/nkv,  Shotwell^  35  Kan.,  360, 
57  Am.  Rep.,  171 ;  Meridian  National  Bank  v.  First  National 
Bank,  33  N.  E.  Rep.  [Ind.],  247;  Robertson  v.  Coleman, 
141  Mass.,  231,  55  Am.  Rep.,  471,  4  N.  E.  Rep.,  619;  Smith 
'  V.  Mechanics  &  T.  Bank^  6  La.  Ann.,  610;  Levy  v.  Bank 
of  America^  24  La.  Ann.,  220,  13  Am.  Rep.,  124;  United 
States  V.  National  Exchange  Bank,  45  Fed.  Rep.,  163. 

Second,  Hoffman  was  negligent  while  the  bank  used  due 
diligence.  Grippen,  Lawrence  d  Co.  v.  American  National 
Batik y  51  Mo.  App.,  508;  United  States  v.  National  Ex- 
cha/nge  Bwnk,  45  Fed.  Rep.,  163. 

Third,  A  bill  drawn  to  a  fictitious  payee  is  the  same 
as  though  drawn  to  bearer.  Kohn  v.  Watkins,  26  Kan., 
691,  40  Am.  Rep.,  336. 

Fourth,  Hoffman  is  estopped  by  his  indorsement. 
Forbes  v.  Espy,  21  Ohio  St.,  474;  La^id  Title  d  Trust 
Co.  V.  Northwestern  National  Bank,  196  Pa.,  230,  46  Atl. 
Rep.,  420,  50  L.  R.  A.,  75. 

Hastings,  0. 

The  question  in  this  case  is  whether  or  not  the  defendant 
bank  is  liable  to  plaintiff  for  the  amount  of  a  draft  to  his 
order,  procured  at  Elizabethtown,  Pa.,  and  indorsed  to 
the  order  of  Peter  W.  Brubaker,  and  sent  by  plaintiff  to 
an  impostor  at  Lincoln,  Nebraska,  who  claimed  to  be 
Brubaker,  and  which  was  cashed  for  the  impostor  by  the 
defendant  bank.  The  plaintiff  was  acting  as  disbursing 
agent  for  the  executor  of  an  estate,  from  which  one  Peter 
W.  Brubaker  was  entitled  to  receive  f264.15.  The  plain- 
tiff had  made  considerable  exertions  to  find  Brubaker  for 
the  purpose  of  making  this  payment,  but  had  failed  to  do 
so.  Plaintiff  had  made  to  Brubaker  two  previous  pay- 
ments from  the  estate;  one  paid  by  a  draft  sent  to  Illinois 
and  receipted  for  by  him,  and  one  payment  made  to  him  in 
person  at  Elizabethtown,  Pa.,  where  plaintiff  resides.  With 
reference  to  this  third  and  final  payment  plaintiff  had 
written  to  Omaha  and  to  Illinois  and  received  no  response. 
He  finally  received  a  letter  dated  July  2,  1895,  saying: 
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"Lincoln,  Neb.,  July  2,  1895.  Mr.  O-  S.  Huffman:  I  got 
a  letter  from  by  brother  sade  you  wanted  my  address  it 
is  Peter  W.  Brubalcer,  Lincoln,  Neb."  To  this  plaintiff 
replied  as  follows:  "Elizabethtown,  July  5,  1895.  Mr. 
Peter  W.  Brubaker:  This  afternoon  I  received  your 
letter.  I  have  been  writing  around  to  the  different  places 
where  you  were  before,  but  the  letters  came  back.  You 
will  take  the  release  before  a  Notary  Public,  sign  and 
acknowledge  and  have  some  person  to  sign  as  witness,  and 
then  return  it  to  me,  and  I  will  send  you  draft  for  your 
share,  less  expenses.    Yours  truly,  0.  8.  Hoffman." 

The  release  was  executed  evidently  to  plaintifPs  satis- 
faction, for  on  July  12  he  sent  the  following  letter: 
"Elizabethtown,  July  12,  1895.  Mr.  Peter  W.  Brubaker, 
Lincoln,  Neb.:  Your' release  to  Jacob  Risser  executor  of 
the  will  of  Peter  Oberholtzer,  dec'd,  came  back  all  right. 
Inclosed  you  find  draft  No.  5774  for  |264.15  which 
with  f  1.75  for  the  exx)enses  of  release  and  draft  is  in  full 
of  your  share  in  the  final  distribution  of  the  estate.  Please 
let  me  hear  from  you  when  you  get  this  so  I  know  that 
all  is  right.    Yours  truly,  C.  S.  Hoffman." 

The  draft  mentioned  was  cashed  by  the  defendant  bank ; 
the  recipient  being  identified  as  Peter  W.  Brubaker  by  the 
notary,  Walter  A.  Leese  of  Lincoln,  before  whom  the  re- 
lease had  been  executed  and  in  whose  care  the  final  letter 
and  draft  were  sent  by  the  plaintiff.  The  evidence,  ,how- 
ever,  shows  conclusively  that  the  Peter  W.  Brubaker  who 
was  entitled  to  this  money  was  not  in  Lincoln  at  that  time, 
but  in  Indiana.  He  says  he  received  no  money.  Plaintiff 
has  been  called  upon  to  pay  it  again.  The  draft  cashed 
by  the  defendant  bank  was  never  indorsed  by  the  Peter 
W.  Brubaker  who  was  entitled  to  a  share  in  the  estate  of 
which  Hoffman  was  disbursing  agent  The  draft  was, 
by  the  defendant,  transmitted  to  a  New  York  correspond- 
ent and  collected  through  it  from  the  drawer  at  Elizabeth- 
town.  Pa.  It  was  drawn  to  the  order  of  C.  S.  Hoffman, 
by  him  indorsed  payable  to  the  order  of  Peter  W.  Bru- 
baker.   The  district  court  found  that  the  above  facts  did 
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not  show  any  liability  on  the  part  of  the  defendant  bank, 
and  rendered  judgment  accordingly.  That  judgment  we 
are  asked  to  reverse  as  not  being  sustained  by  the  evidence, 
and  on  the  ground  that  the  facts  shown  do  constitute  a 
liability  against  the  defendant  bank.^ 

The  trial  court  found,  first,  that  the  plaintiff  intended 
the  draft  to  be  paid  to  the  individual  who  received  the 
money  from  defendant,  and  that  defendant  was  not  guilty 
of  any  negligence  in  paying  it;  second,  that  the  defendant 
was  led  and  induced  to  pay  the  draft  by  the  acts  of  plain- 
tiff, and  plaintift's  negligence  prompted  its  payment;  and, 
third,  that  the  plaintiff  was  not  the  real  party  in  interest 
and  could  not  maintain  the  action,  it  appearing  that  he 
was  simply  the  agent  of  Bisser,  the  executor  of  the  estate 
from  which  the  money  came. 

The  liability  of  defendant  is  asserted  on  the  grounds 
set  forth  in  section  42  of  the  negotiable  instruments'  act 
of  New  York,  which  has  been  enacted  in  effect  in  fourteen 
other  states  and  is  claimed  to  be  declaratory  of  the  com- 
mon law.  Said  section  42  reads  as  follows :  "Where  a  sig- 
nature is  forged  or  made  without  authority  of  the  person 
whose  signature  it  purports  to  be,  it  is  wholly  inoperative, 
and  no  right  to  retain  the  instrument,  or  to  give  a  dis- 
charge therefor,  or  to  enforce  payment  thereof  against  any 
party  thereto,  can  be  acquired  through  or  under  such  sig- 
nature, unless  the  party  against  whom  it  is  sought  to 
enforce  such  right  is  precluded  from  setting  up  the  forgery 
or  want  of  authority." 

It  is  claimed  that  this  signature  is  a  forgery,  and  the 
defendant  therefore  liable.  As  above  stated  there  seems 
to  be  no  doubt  that  the  real  Peter  W.  Brubaker  who  was 
among  the  heirs  of  this  estate  never  indorsed  this  draft 
But  it  also  seems  clear  that  the  plaintiff  is  not  entitled 
to  set  up  this  claim.  A  recent  case  in  Bhode  Island, 
Tolman  v,  American  National  Bank,  48  Atl.  Rep.  [R.  I.], 
480,  seems  to  sustain  plaintiff's  contention.  Its  e^Uabus 
has  the  following:  "A  check  drawn  payable  to  the  order 
of  A  was  procured  by  representations  that  the  person  to 
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whom  it  was  given  was  A,  and  the  indorsement  of  the 
latter  was  forged  thereto,  and  it  was  paid  by  the  bank. 
Held,  that  the  bank  was  liable  to  the  drawer  for  such  sum, 
both  at  the  common  law  and  under  the  statute."  Rhode 
Island  has  adopted  the  statute  above  cited.  The  weight  of 
authority,  however,  seems  to  be  decidedly  in  favor  of  the 
doctrine  that  where  a  check  or  draft  is  drawn  or  indorsed 
and  delivered  to  a  party  to  be  cashed  by  him  under  the 
name  in  which  it  is  made  out  or  indorsed,  that  his  sig- 
nature by  way  of  indorsement  in  that  name  is  valid  as 
between  an  innocent  holder  and  the  party  delivering  it 
to  him.  Thi&  is  commonly  put  on  the  ground  that  the 
payer  of  the  draft  or  the  purchaser  of  it  is  simply  carrying 
out  innocently  the  intention  of  the  maker  or  indorser. 
Meridian  Nat,  Bank  v.  First  Nat.  Bank,  7  Ind.  App.,  322, 
52  Am.  St.  Rep.,  450;  Robertson  v.  Coleman,  141  Mass., 
231,  55  Am.  Rep.,  471 ;  Levy  v.  Bank  of  America,  24  La. 
Ann.,  220,  13  Am.  Rep.,  124 ;  Ijmd  Title  &  Trust  Go.  t?. 
Northwestern  National  Bank,  196  Pa.  St.,  230,  50  L.  R.  A., 
75.  It  is  also  placed  sometimes  as  was  done  in  a  measure 
in  this  instance  by  the  trial  court,  on  the  ground  of  neg- 
ligence on  the  part  of  the  maker.  It  is  sometimes  held 
that  the  payee  is  a  fictitious  person  and  the  check  or  draft 
therefore  payable  to  bearer. 

It  is  suggested  in  defendant's  brief  that  the  exemption 
from  liability  is  more  properly  placed  on  the  ground  of 
estoppel  or,  as  it  is  stated  in  the  negotiable  instruments' 
act,  that  the  party  is  "precluded  from  setting  up  the 
forgery  or  want  of  authority."  It  certainly  would  seem 
that  in  this  case  when  Mr.  Hoffman  was  satisfied  with  the 
release  he  got  and  mailed  the  draft  to  the  maker  of  that 
release  he  asserted  as  definitely  as  a  man  could,  his  desire 
that  this  money  should  be  paid  where  it  was  paid.  After 
that  desire  has  been  acted  upon  and  the  false  Brubaker  has 
received  the  money,  it  would  seem  too  late  for  the  plaintiff 
to  discover  his  mistake  and  collect  the  money  back  from 
one  who  had  paid  it  out  to  the  individual  he  requested, 
though  not  to  the  one  to  whom  he  thought  he  was  request- 
ing to  have  it  paid. 
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It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Day  and  Kibkpatrick,  CO.,  concur. 

Affirmed. 
Opinion  on  rehearing  follows. 


Oheistian  S.  Hoffman  v.  American  Exchange  National 

Bank. 

Filed  Junk  18,  1902.    No.  10,757.     . 

Commissioner's  opinion.     Dei>artment  No.  3. 

CoUection  of  Draft  by  Impostor:  Liability  of  Patiivo  Bank.  Where 
an  impostor  assumes  the  name  of  another  person,  and  thereby 
induces  a  third  person  to  believe  he  is  the  person  whose  name  he 
has  assumed;  and,  acting  on  such  belief,  such  third  person  in- 
dorses a  draft,  designating  the  pay«e  by  the  name  assumed  by 
the  impostor,  and  delivers  It  to  such  impostor  in  the  belief  that 
he  is  dealing  with  the  person  whose  name  has  been  assumed,  and 
the  impostor  indorses  the  draft,  using  such  assumed  name,  and 
transfers  it  to  an  innocent  purchaser,  the  purchaser  takes  title 
by  such  indorsement 

Rehearing  of  case  reported  (mte,  page  217. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.  Former  opinion  ad- 
hered to. 

T.  J.  Mahoney  and  J,  J.  Boucher,  for  plaintiff  in  error. 

Sawyer  &  Snell,  contra. 

Albert,  C. 

A  resident  of  Pennsylvania  died,  leaving  a  will,  of  which 
one  Peter  Risser  was  appointed  executor,  and  in  which 
one  Peter  W.  Brubaker  was  named  as  one  of  the  legatees. 
The  executor  appointed  the  plaintiff  in  this  case  as  agen!* 
to  transact  the  business  for  him.  On  the  first  distribution 
of  the  estate  made,  the  share  of  Peter  W.  Brubaker  was 
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sent  to  him  by  draft  through  the  mails  to  Illinois;  on 
the  second  distribution  he  received  his  share  in  person 
from  the  agent  of  the  executor;  when  the  final  distribu- 
tion was  made,  his  whereabouts  were  unknown  to  the 
executor,  and  his  agent  wrote  from  time  to  time  to  various 
places  seeking  to  discover  his  address,  but  his  letters  were 
returned.  Afterward,  the  agent  received  the  following 
letter  from  an  impostor:  "Lincoln,  Neb.,  July  2,  1895. 
Mr.  C.  S.  Huffman :  I  got  a  letter  from  my  brother  sade 
you  wanted  my  address  it  is  Peter  W.  Brubaker,  Lincoln, 
Neb/' 

The  agent  immediately  sent  a  release,  together  with  a 
letter  directing  the  party  to  go  before  a  notary  public, 
sign  and  acknowledge  the  release  and  return  it  to  him,  and 
informing  him  that  on  the  receipt  of  such  release,  the 
agent  would  remit  the  amount  due  on  the  final  distribu- 
tion. The  release  and  the  letter  were  received  by  the 
impostor  who  signed  and  acknowledged  the  same  before 
a  notary  public  in  Lincoln,  using  the  name  Peter  W.  Bru- 
baker, whereupon  the  release  was  returned  to  the  agent 
The  agent  then  purchased  a  draft  for  the  amount  due 
Peter  W.  Brubaker,  drawn  on  a  bank  of  Philadelphia, 
payable  to  himself,  which  he  indorsed,  "pay  to  the  order  of 
Peter  W.  Brubaker,  C.  S.  HoflFman,"  and  enclosed  it  in  an 
envelope  addressed  to  Peter  W.  Brubaker,  Lincoln,  Neb., 
in  care  of  the  notary  before  whom  the  return  was  acknowl- 
edged, together  with  a  letter  stating,  "the  release  came  back 
all  right;  I  enclose  draft  for  f 264. 15."  The  letter  inclosing 
the  draft  was  received  at  the  office  of  the  notary  public, 
and  was  delivered  by  him  to  the  impostor.  The  notary 
public  accompanied  the  impostor  to  the  defendant  bank 
and  there  identified  him  as  Peter  W.  Brubaker.  The 
imposter  indorsed  the  draft,  using  the  name  Peter  W. 
Brubaker,  and  delivered  it  to  the  defendant,  who  paid  him 
the  amount  due  thereon,  and  forwarded  the  draft  to  its 
eastern  correspondent,  by  whom  it  was  collected,  and  the 
amount  placed  to  the  credit  of  the  defendant.  The  im- 
postor disappeared  and  has  never  since  been  seen  or  heard 
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of,  and  none  of  the  parties  connected  with  the  transaction 
knew  who  he  was,  nor  anything  abont  him,  save  such  facts 
as  appear  in  the  foregoing  statement.  Afterward,  the 
real  Peter  W.  Brubaker,  being  then  in  Omaha,  learned 
of  the  final  distribution  of  the  estate,  and  wrote  to  the 
agent  demanding  payment  of  his  share.  The  agent  was 
finally  convinced  that  payment  had  been  made  to  the 
wrong  party,  and  tendered  the  draft  to  the  defendant  and 
demanded  payment.  Payment  was  refused,  whereupon 
this  suit  was  instituted  to  enforce  payment.  A  trial  was 
had  to  the  court,  without  a  jury,  which  resulted  in  a 
finding  and  judgment  for  the  defendant.  The  plaintiff 
brings  the  case  here  on  error. 

The  plaintiff  insists  that  the  sole  question  in  this  case 
is,  whether  the  indorsement  of  the  draft  by  the  impostor 
was  a  forgery.  We  do  not  believe  a  determination  of  that 
question  will  dispose  of  this  case.  That  the  indorsement 
was  a  forgery,  may  be  conceded;  but  it  does  not  neces- 
sarily follow  that  the  plaintiff  is  entitled  to  recover  in 
this  action.  We  think  the  majority  of  cases,  certainly 
the  best  considered  cases,  hold  that,  under  the  circum- 
stances shown  in  evidence  in  this  case,  an  innocent  pur- 
chaser is  protected  by  such  indorsement.  Meridiofi  Nor 
tional  Bank  of  Indianapolis  v.  First  National  Bank  of 
Shelby ville,  34  N.  E.  Bep.  [Ind.],  608;  Emporia  National 
BanJc  V,  Shotivell,  35  Kan.,  360 ;  Kohn  v.  Watkins^  26  Kan., 
691 ;  Land  Title  a/nd  Trust  Go.  v.  Northuyestem  National 
Bank,  196  Pa.  St.,  230, 46  Atl.  Bep.,  420 ;  Robertson  v.  Gole- 
man,  141  Mass.,  231 ;  United  States  v.  National  Exchange 
Bank,  45  Fed.  Bep.,  163;  Grippen,  Laxorenoe  d  Go.  v. 
American  National  Bank  of  Kansas  Gity^  51  Mo.  App., 
508 ;  Forbes  v.  Espy,  21  Ohio  St.,  474. 

It  has  been  suggested  that  the  cases  just  cited  may  be 
classified  under  four  heads,  the  basis  of  such  classification 
being  the  ground  upon  which  the  courts  place  their  re- 
spective decisions,  which  are  as  follows:  first,  that  such 
indorsement  effectuates  the  intention  of  the  drawer; 
second,  that  the  drawer  has  been  guilty  of  n^ligence; 
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third,  that  the  drawer  is  to  be  treated  as  a  fictitious  per- 
son; fourth,  estoppel.  But  such  classification  is  unscien- 
tific, and  is  based  on  the  language  of  the  opinions,  rather 
than  upon  any  principle  underlying  them.  A  careful 
analysis  of  the  cases  will  show,  we  think,  that  the  con- 
trolling principle  in  each  is  that  of  estoppel,  which,  to 
onr  minds,  is  peculiarly  applicable  to  cases  of  this  char- 
acter. 

The  plaintiff  had  money  which  belonged  to  Peter  W. 
Brubaker;  an  impostor  assumed  the  name  of  Peter  W. 
Brubaker,  and  claimed  the  money;  his  identity  was  a 
question  for  the  plaintiff;  satisfied  that  he  was  dealing 
with  the  real  Peter  W.  Brubaker,  the  plaintiff  indorsed 
and  delivered  the  draft  to  the  impostor.  Of  the  contractual 
obligation  thus  created,  the  delivery  of  the  draft  was  an 
essential  element,  and  stamped  the  impostor  as  the  person 
to  whose  order  the  plaintiff  intended  payment  to  be  made. 
In  other  words,  by  the  delivery  of  the  draft  to  the  im- 
postor, the  plaintiff  held  him  out  to  the  world  as  his 
indorsee,  and  as  the  person  to  whose  order  he  had,  by  his 
indorsement,  directed  payment  to  be  made.  He  cannot 
now  be  heard  to  complain  that  the  defendant  acted  on 
the  indicia  of  identity  with  which  he  himself  had  clothed 
the  impostor. 

The  plaintiff  relies  on  the  case  of  Rogers  v.  Ware,  2 
Neb.,  29,  wherein  it  is  held  that  if  a  draft  "be  payable 
to  some  person  known  at  the  time  to  exist,  and  present 
to  the  mind  of  the  drawer  when  he  made  it,  as  the  party 
to  whose  order  it  was  to  be  paid,  the  genuine  indorse- 
ment of  such  payee  is  necessary,  in  order  to  a  recovery 
thereon  by  an  indorsee,  even  though  he  have  no  interest  in 
it,  and  the  drawer  knew  that  fact^'  That  case  would  tell 
in  favor  of  the  plaintiff,  only  on  the  theory  that,  when  he 
indorsed  and  transmitted  the  draft  to  the  impostor,  he 
had  in  mind,  as  his  indorsee,  the  real  Peter  W.  Brubaker. 
But  that  theory  is  not  supported  by  the  facts.  The  name 
the  plaintiff  had  in  mind,  undoubtedly,  was  Peter  W. 
Brubaker;  but  the  person  whom  he  had  singled  out^  as 
19 
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the  person  bearing  that  name,  and,  as  the  one  entitled 
to  the  money  in  his  hands,  was  the  impostor.  This  be- 
comes clear,  when  we  remember  that  he  insisted  on  a 
release,  before  transmitting  the  draft,  and  transmitted  it 
on  receipt  of  the  release.  The  person  he  had  in  mind,  as 
his  indorsee,  was  the  person  who  executed  the  release, 
which  was  the  impostor.  The  real  Peter  W.  Brnbaker, 
under  the  circumstances,  was  not  entitled  to  the  draft, 
because  he  was  not  the  person  who  executed  the  release; 
his  indorsement  of  the  draft  would  have  been  forgery. 

The  case  of  Fi7^st  National  Bank  of  Hastings  v.  Farmers 
and  Merchants  Banlc,  56  Neb.,  149,  is  also  relied  upon  by 
the  plaintiff.  The  facts  in  that  case  are  as  follows :  The 
correspondent  of  a  loan  company  presented  an  application 
for  a  loan,  purporting  to  be  signed  by  one  B,  on  certain 
lands;  the  application  was  accompanied  by  an  abstract, 
showing  title  to  the  land  in  B;  the  loan  was  accepted, 
and  a  bond  and  mortgage,  purporting  to  be  executed  by 
B,  forwarded  to  the  company;  whereupon  the  company 
sent  its  check  for  the  amount  of  the  loan,  payable  to  B; 
the  check  was  presented  to  a  bank  by  the  correspondent 
bearing  what  purported  to  be  the  indorsement  of  B,  and 
that  of  the  correspondent ;  the  bank  paid  the  correspond- 
ent the  amount  of  the  check,  and,  in  turn  received  payment 
thereon  from  the  bank  on  which  it  was  drawn ;  B  did  not 
own  the  land,  and  the  abstract  was  false  and  a  forgery. 
The  bank  on  which  the  check  was  drawn  brought  suit 
against,  the  other  bank  to  recover  back  the  amount  of  the 
check.  There  was  evidence  tending  to  show  that  B  was 
a  fictitious  person,  and  that  the  correspondent  had  made 
the  application,  executed  the  bond  and  mortgage  and 
indorsed  the  check  himself.  This  court  held:  first,  that, 
if  the  application  was  made,  and  the  bond  and  mortgage 
executed  by  a  third  person,  and  that  person  indorsed  the 
check,  the  indorsement  was  genuine,  whether  or  not  his 
real  name  was  B,  although  he  did  not  own  the  land; 
second,  if  the  correspondent  himself  signed  the  applica- 
tion, bond  and  mortgage,  and  indorsed  the  check  (using 
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the  name  B),  the  indorsement  was  a  forgery.  The  prin- 
ciple involved  in  the  first  hypothesis  of  the  court,  we  think, 
is  the  same  as  that  applied  in  this  case.  That  is,  if  the 
impostor  was  the  person  actually  intended  as  the  payee, 
his  signature,  though  given  under  an  assumed  name,  was 
genuine.  As  to  the  second  hypothesis,  it  is  based  on  a 
different  state  of  facts.  The  local  agent  was  not  holding 
himself  out  as  the  real  applicant,  noir  was  the  loan  com- 
pany dealing  with  him  as  such ;  the  person  for  whom  it 
intended  the  draft,  and  whom  it  had  in  mind  as  the  payee, 
had  no  existence  but  was  a  fictitious  person.  In  the 
present  case,  the  person  for  whom  the  draft  was  intended, 
and  whom  the  plaintiff  had  in  mind  as  the  payee,  was  a 
real  person  claiming  to  be  Peter  W.  Brubaker.  We  think 
the  cases  are  clearly  distinguishable. 

The  Chicago,  B.  d  Q.  R.  Go.  V.  Burns,  61  Neb.,  793,  is 
also  cited  in  support  of  plaintiff's  petition.  We  do  not 
consider  that  case  in  point.  In  that  case,  a  pay  check  was 
stolen  from  the  payee,  his  indorsement  forged,  and  pay- 
ment obtained  on  the  forged  indorsement  It  is  clear  that 
there  the  indorsement  was  not  made  by  the  party  the 
drawer  had  in  mind  as  payee.  The  distinction  between 
this  case  and  the  present  is  obvious. 

It  is  recommended  that  the  conclusion  reached  in  the 
former  opinion  be  adhered  to,  and,  that  the  judgment  of 
the  district  court  be  affirmed. 

Ames  and  Duffib,  CO.,  concur. 

The  conclusion  reached  in  the  former  opinion  is 
adhered   to  and  the  judgment  of  the  district  court  is 

affirmed. 

Affirmed. 
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Maah  y.  WUldnaon. 

Louis  O,  Nash,  appeocjljsb,  v.  Wiixiam  O.  Wilkinson  bt 

AL.,  IMPLBADBD  with  H.  E.  Bush,  APPBUiANT,  BT  All. 

Fubd  DiOEicpEB  18,  1901.    No.  10,758. 

Commissioner's  opinion.    Department  No.  1. 

Judicial  Sales:  Afftoavit  of  Pubuoatioit  Fzldd  Afixr  Saub.  A  sheriff 
made  a  sale  under  a  decree  of  foreclosure,  and  did  not  file  with 
his  return  the  affidavit  of  the  publisher  showing  due  publication 
of  the  notice  of  such  sale  until  the  day  after  it  actually  took 
place.  Held,  Not  prejudicial  to  the  rights  of  the  mortgagor  or 
owner  of  the  land. 

Appeal  from  the  district  court  for  Phelps  county. 
Tried  below  before  Bball,  J.    Affirmed. 

W.  P.  Hall  and  8.  A.  Drtwo,  for  appellant. 

Dryden  d  Main,  contra. 

E[IBKPATBIGK^  0. 

This  is  an  appeal  from  an  order  of  the  district  court  for 
Phelps  county  confirming  a  sale  of  certain  lands  made  by 
the  sheriff  on  a  decree  foreclosing  a  mortgage.  Appellant, 
in  the  district  court,  objected  to  the  confirmation  of  the 
sale  for  the  reasons  that  the  property  was  appraised  too 
low,  that  the  appraisers  were  not  freeholders,  that  no 
notice  of  the  sale  was  published  in  a  newspaper,  as  re- 
quired by  law,  and  that  the  sheriff  did  not  make  his 
return  within  sixty  days  from  the  time  he  received  the 
order  of  sale.  These  objection  were  not  made  until  long 
after  the  sale  was  had,  and  it  is  very  questionable  whether 
they  are  sufficiently  specific  to  present  any  question  for 
the  consideration  of  the  trial  court. 

Counsel  for  appellant  admit  that  none  of  the  objections 
is  well  taken,  except  the  one  alleging  that  no  notice  of  the 
sale  was  published  as  required  by  law.  This  objection 
seems  to  have  been  based  upon  the  proposition  that  the 
publisher,  who  had  sworn  to  the  affidavit  showing  the 
publication  of  the  notice^  had  failed  to  sign  the  affidavit, 
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and  that  the  clerk  of  the  district  court,  when  he  admin- 
istered the  oath,  had  failed  to  attach  his  seal.  Since  the 
filing  of  appellee's  brief,  this  court,  on  motion  of  appellees, 
has  permitted  to  be  filed,  as  a  part  of  the  record,  a  cor- 
rected copy  of  the  affidavit,  which  shows  that  the  affidavit 
was  properly  signed  by  the  publisher  of  the  paper,  and  that 
it  was  properly  sworn  to  before  the  clerk,  and  that  the 
seal  of  the  clerk  was  attached.  There  seems  to  be  an 
entire  want  of  merit  in  this  appeal. 

It  is  further  objected  that  the  affidavit  of  publication 
was  not  really  filed  in  the  office  of  the  clerk  of  the  district 
court  until  the  day  after  the  sale  was  made.  This  would 
not  tend  to  prejudice  the  appellant.  There  was  no  error 
in  the  order  of  the  district  court  confirming  the  sale.  It  is 
therefore  recommended  that  the  order  of  the  district  court 
confirming  the  sale  be  affirmed. 

Hastings  and  Day^  CO.,  concur. 

Affirmed. 


Basmus  Hansen  v.  Christopher  Mortensen  et  al. 

FzLED  Deoembeb  18,  1901.    No.  10,763. 

Commissioner's  opinion.    Department  No.  3. 

Pleading:     SuFriciEiroT  of  Petition.     Petition   examined,   and   Tield 
that  the  demurrer  thereto  was  properly  sustained. 

Error  from  the  district  court  for  Howard  county.  Tried 
below  before  Kendall,  J.    Affirmed. 

Beall  &  Robinson,  for  plaintiff  in  error. 

ffenry  Nunn  and  J.  A.  Haggart,  contra. 

Albert,  O. 

The  plaintiff  filed  a  petition,  against  the  defendants  in 
the  following  words  and  figures: 

"The  plaintiff  complains  of  the  defendants  and  for 
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cause  of  action  alleges,  that  on  or  about  the  24th  day  of 
March,  1887,  the  above  named  Rasmus  Hansen,  for  and  in 
consideration  of  the  sum  of  |4,840  and  other  valuable  con- 
siderations paid  and  given  by  Bertie  Marie  Hansen,  his 
then  wife,  made,  executed  and  delivered  to  the  said  Bertie 
Marie  Hansen  for  the  use  and  benefit  of  their  children, 
Anna  Oline  Hansen,  Marie  Hansen,  Petrine  Jacobine  Han- 
sen and  Hans.  Chr.  Hansen,  his  certain  mori;gage  deed  in 
writing  for  the  sum  of  f  1,000  covenanting  and  agreeing 
therein  to  pay  each  of  said  children  when  they  respectively 
became  of  the  age  of  21  years  the  sum  of  |250.  That  said 
total  sum  should  bear  interest  at  the  rate  of  7  per  cent,  per 
annum  payable  annually,  said  interest  to  be  paid  to,  and 
collected  by  the  person  or  persons  on  whom  the  support 
of  said  children  devolves. 

"Said  mortgage  conveyed,  subject  to  the  conditions  and 
limitations  therein  written,  the  following  described  real 
estate  then  owned  in  fee  by  the  said  Rasmus  Hansen  and 
situated  in  Howard  county,  Nebraska:  northwest  quarter 
of  section  twenty-three  (23)  in  township  sixteen  (16) 
range  ten  ( 10 ) . 

"Neither  said  mortgage  nor  the  debt  evidenced  thereby, 
nor  the  interest  thereon  due  on  the  24th  day  of  March, 
1897,  have  been  paid  and  there  is  due  and  unpaid  as  such 
interest  the  sum  of  |70. 

"That  subsequent  to  the  24th  day  of  March,  1887,  the 
said  Rasmus  Hansen  conveyed  said  land  by  warranty 
deed  to  one  F.  O.  Malmgren  by  request  of,  and  for  the  use 
and  benefit  of  one  Andrew  Brock,  subject  to  the  said 
mortgage  of  f  1,000,  the  same  being  a  part  of  the  considera- 
tion for  said  land  which  said  mortgage  the  said  Andrew 
Bro(*k  agreed  to  assume  and  pay  as  a  part  of  the  consider- 
ation for  said  land. 

"That  on  or  about  the  15th  day  of  February,  1888,  sfiid 
F.  O.  Malmgren  conveyed  said  land  as  by  a  pre-arranged 
agreement,  to  one  Andrew  Brock,  one  of  the  above  nlEimed 
defendants,  subject  to  said  mortgage  which  said  mort- 
gage the  said  Andrew  Brock  assumed  and  agreed  to  pay 
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SB  part  of  the  consideration  for  the  said  land  together  with 
the  interest  thereon  until  full  payment  should  be  made 
according  to  the  conditions  of  said  mortgage. 

"That  on  or  about  the  14th  day  of  March,  1889,  the  said 
Andrew  Brock  and  Matilda  Brock  his  wife  sold  and  con- 
veyed said  land  to  Christopher  Mortensen  one  of  the  above 
named  defendants  by  warranty  deed  and  the  said  Christo- 
pher Mortensen  assumed  and  agreed  to  pay  said  mortgage 
with  all  the  interest  thereon  as  part  of  the  consideration 
for  said  land. 

"That  the  said  Christopher  Mortensen  is  now  the  owner 
of  said  land  in  fee  and  has  failed  to  pay  the  interest  on 
said  mortgaged  debt  for  the  year  ending  March  24,  1897 
and  said  interest  is  paBt  due  and  wholly  unpaid. 

"That  the  agreement  of  the  said  Andrew  Brock  and 
Christopher  Mortensen  whereby  they  each  respectively  as- 
sumed and  agreed  to  pay  said  mortgaged  debt  and  the  in- 
terest thereon  as  above  set  forth  were  each  verbal  and  made 
at  the  time  the  conveyances  were  made  to  them  and  each  of 
them. 

"A  true  copy  of  said  mortgage  is  hereto  attached  and 
made  a  part  hereof  and  marked  ^Ex.  A.' 

"That  by  reason  of  said  agreement  and  the  failure  of 
the  said  defendants  to  pay  the  interest  on  said  debt  as 
aforesaid  the  said  defendants  and  each  of  them  have  be- 
come and  are  liable  to  and  are  indebted  to  this  plaintiff  in 
the  sum  of  |70. 

"That  the  said  Rasmus  Hansen  the  above  plaintiff  is  the 
father  of  the  isaid  above  named  children  and  the  person  on 
whom  the  care  and  support  of  said  children  devolves,  and 
said  children  are  now  in  the  care  of  and  under  the  control 
of  said  Rasmus  Hansen. 

"Wherefore  plaintiff  prays  for  judgment  against  the  de- 
fendants for  the  sum  of  |70  with  interest  from  March  24, 
1897,  and  for  costs." 

The  instrument  referred  to  in  the  petition  as  "Exhibit 
A,"  so  far  as  is  material  to  this  case,  is,  as  follows : 

"This  indenture  made  this  24th  day  of  March,  1887, 
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witnesseth :  That  I,  Rasmus  Hansen,  of  Howard  connly, 
Nebraska,  for  and  in  consideration  of  $4,840  in  hand  paid 
by  my  wife,  Bertie  Marie  Hansen,  do  by  these  presents 
bind  myself,  my  heirs  and  assigns  as  follows  to-wit, 
whereas  Anna  Oline  Hansen,  nine  years  old,  and  Petrine 
Jacobine  Hansen,  six  years  old,  and  Hans  Christian  Han- 
sen, four  weeks  old,  being  the  lawful  issue  of  myself  Ras- 
mus Hansen  and  Bertie  Marie  Hansen,  and  whereas  it  is 
desired  by  said  Bertie  Marie  Hansen  that  said  Anna  Oline 
Hansen,  Petrine  Jacobine  Hansen,  Marie  Hansen  and 
Hans  Christian  Hansen  or  their  heirs  shall  have  and  re- 
ceive a  portion  of  the  estate  of  said  Bertie  Marie  Hansen^ 
it  is  hereby  understood  and  agreed  tliat  in  consideration 
of  the  sum  above  mentioned  that  I,  Rasmus  Hansen,  am 
bound  and  firmly  held  unto  Bertie  Marie  Hansen  and  to 
Anna  Oline  Hansen,  Petrine  Jacobine  Hansen,  Marie  Han- 
sen and  Christian  Hansen  to  perform  the  following  con- 
ditions, to- wit:  that  on  the  day  each  of  the  above  men- 
tioned children  become  of  the  age  of  21  years  I  shall  give 
to  Anna  Oline  Hansen,  Petrine  Jacobine  Hansen,  Marie 
Hansen,  and  Hans  Christian  Hansen  the  sum  of  (250 
each,  and  it  is.  hereby  understood  and  agreed  by  and  be- 
tween Rasmus  Hansen  and  Bertie  Marie  Hansen  that  this 
instrument  shall  be  a  legal  and  binding  lien  upon  the 
northwest  quarter  of  section  twenty-three  (23)  in  town- 
ship sixteen  (16)  range  ten  (10)  in  Howard  county,  Ne- 
braska. ♦  ♦  ♦  And  it  is  hereby  understood  and  agreed 
*  *  *  that  said  sum  of  $1,000  shall  draw  interest  at  the 
rate  of  7  per  cent,  per  annum  from  this  date.  And  that 
said  interest  shall  be  paid  to  the  person  upon  whom  the 
supi)ort  of  the  said  Anna  Oline  Hansen,  Petrine  JacoMne 
Hansen,  Marie  Hansen  and  Hans  Christian  Hansen  shall 
fall.  It  is  further  agreed  and  understood  that  in  default 
of  the  payment  of  the  said  sum  of  $1,000  when  the  same 
shall  become  due,  as  specified  herein,  or  in  default  of  the 
payment  of  the  interest  at  the  end  of  each  year  after  the 
date  of  this  instrument  or  any  part  of  said  interest,  or  in 
default  of  the  payment  of  the  taxes  as  herein  specified  then 
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the  said  Anna  Oline  Hansen,  Petrine  Jacobine  Hansen, 
Marie  Hansen  and  Hans  Christian  Hansen  or  their  legal 
representatives  may  foreclose  this  lien  in  the  same  man- 
ner and  subject  to  the  same  conditions  that  mortgages  in 
equity  are  foreclosed,  and  the  fl,000  and  the  interest 
derived  from  said  sale  shall  be  converted  into  good  secu- 
rity bearing  not  less  than  7  per  cent  interest  payable  an- 
nually. 

"Provided  however,  that  before  foreclosure  of  this  lien 
said  Anna  Oline 'Hansen,  Petrine  Jacobine  Hansen,  Marie 
Hansen,  and  Hans  Christian  Hansen  or  their  legal  repre- 
sentatives shall  enter  into  bonds  in  probate  court  for  the 
faithful  performance  of  the  conditions  mentioned  in  this 
instrument  in  the  sum  of  $3,000  in  the  same  manner  as  in 
cajse  of  the  original  appointment  of  guardian  of  minor 
children." 

The  defendants  each  interposed  a  demurrer  on  the 
pounds  that  the  plaintiff  lacked  legal  capacity  to  sue, 
that  there  was  defect  of  parties  plaintiff,  and  that  the 
facts  stated  in  the  x>etition  were  insufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained  and  the 
cause  dismissed.  The  plaintiff  brings  the  case  here  on 
error. 

In  our  opinion,  the  demurrer  was  proi)erly  sustained. 
If  the  plaintiff  is  entitled  to  maintain  this  action,  it  is  by 
virtue  of  that  provision  of  the  mortgage,  which  makes  the 
interest  payable  to  the  person  upon  whom  the  support  of 
the  beneficiaries  devolves.  We  do  not  believe  it  was  the 
intention  of  the  parties  to  that  instrument  to  confer  upon 
some  person,  who,  in  the  nature  of  things,  must  have  been 
unknown  to  them  at  the  time,  the  power  to  collect  and 
handle  this  money  at  his  own  will  and  pleasure.  On  the 
contrary,  we  think,  it  is  clear,  from  the  entire  instrument, 
that  the  intention  was  to  provide  for  the  payment  of  a  cer- 
tain sum  when  the  beneficiaries  should  have  respectively 
attained  the  age  of  twenty-one  years,  and  a  certain  income 
that  might  be  applied  to  their  support  and  maintenance 
during  that  period.    In  other  words,  the  contract  was  for 
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their  exclnsive  benefit.  All  payments  falling  due  are  pay- 
able only  to  them  or  their  legally  api)ointed  guardian, 
who  by  the  terms  of  the  instrument  is  charged  with  the 
duty  of  applying  the  interest  on  the  f  1,000,  so  far  as  need- 
ful, at  least,  to  their  support  and  maintenance  during 
minority.  If  we  are  correct  in  this  construction  of  the  in- 
strument, it  follows  that  the  plaintiff  lacks  legal  capacity 
to  maintain  the  action,  that  the  facts  stated  in  the  petition 
are  insufficient  to  constitute  a  cause  of  action,  and  that  the 
court  did  not  err  in  sustaining  the  demurrer. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Duffie,  CO.,  concur. 

Affirmed. 


Angeline  H.  Kingslbt,  appellee,  v.  John  Svoboda,  ap- 
pellant. Impleaded  with  Tressa  Svoboda  et  au 

Filed  December  18,  1901.    No.  10,766. 
Commissioner's  opinion.    Department  No.  3. 

Appeal  and  Error:  Ck)NFiBMATioN  of  Sale:  Sutficiengt  or  Objbo- 
TioNS.  Objections  urged  against  a  confirmation  of  a  sale  ex- 
amined, and  held  insufficient. 

Appeal  from  the  district  court  for  Howard  county. 
Tried  below  before  Kendall,  J.    Affirmed. 

Bell  &  Bohinsofij  for  appellant 

Tibbetts  Bros.^  Morey  d  Anderson^  contra. 

DUPFIE,  O. 

This  appeal,  being  from  an  order  confirming  a  sale, 
presents  no  question  fatal  to  the  order  made,  which  can 
be  determined  in  the  absence  of  a  bill  of  exceptions.  We 
have  in  the  record  only  the  order  of  sale,  the  appraisal,  the 
notice  of  sale,  the  certificates  of  the  county  clerk,  county 
treasurer  and  clerk  of  the  district  court  relating  to  liens^ 
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the  order  of  confirmation  and  the  objection  to  confirma- 
tion. What  evidence  the  court  acted  on  in  confirming  the 
sale  outside  of  what  the  record  disclosed,  is  not  known. 
It  is  said  that  the  certificates  relating  to  liens  were  not 
"filed,"  meaning,  as  we  understand  from  appellant's  brief, 
that  the  clerk  failed  to  place  any  filing  mark  on  them. 
These  certificates  appear  in  the  record  and  the  presump- 
tion must  obtain  in  the  absence  of  a  contrary  showing  that 
the  district  court  had  evidence  before  it  showing  the  sale 
to  have  been  r^ularly  made.  The  return  of  the  sheriff 
shows  that  the  sale  was  made  to  McKinley-Lanning  Loan 
and  Trust  Company  for  f 700.  The  presumption  is  that 
the  money  was  paid,  and  there  is  nothing  before  us  to 
rebut  the  presumption. 

We  discover  no  reversible  error  in  the  record  and  recom- 
mend that  the  order  appealed  from  be  affirmed. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 


WiiiLiAM  R.  Almng,  Trustee,  appellee,  v.  Nellie  Wood- 

ARD,  APPELLANT,  IMPLEADED  WITH  T.  CHARLES  CAN- 
NON ETAL. 

Filed  December  18,  1901.    No.  10,786. 
Commissioner's  opinion.    Department  No.  8. 

1.  JCortgrages:   Fobeclosubb:    Petition:    Aixeoation  and  Pboof.    That 

no  proceedings  at  law  have  been  had  for  the  recovery  of  the  debt 
secured  by  the  mortgage,  is  a  material  allegation  in  a  petition  for 
the  foreclosure  of  a  mortgage  and  when  put  in  issue  must  be 
proved. 

2.  Tax  Certlflcate:  Evidence.    A  tax  certificate  is  presumptive  evidence 

of  the  regularity  of  all  proceedings  leading  up  to  the  sale,  includ- 
ing the  assessmefnt  and  levy.  Merrill  v.  Wright,  41  Neb.,  351,  over- 
ruled. 

3.  Tax  Lien:  Fobeclosube  bt  Assignee:    Ck)MFUTATioN  of  Amount  Dub. 

In  an  action  to  foreclose  a  tax  lien,  by  the  assignee  thereof,  in 
computing  the  amount  due  thereon,  it  is  error  to  include  subse- 
quent taxes  paid  by  the  assignor,  subsequent  to  the  assignment 
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Appeal  from  the  district  court  for  Dawes  county.  Tried 
below  before  Wbstovbk,  J.    Reversed. 

Allen  O.  Fisher,  for  appellant 

Albert  W.  C rites,  contra. 

Albert,  C. 

This  action  was  brought  by  the  plaintiff  to  foreclose  a 
real  estate  mortgage,  executed  by  the  defendant,  Nellie 
Woodard.  The  New  England  Loan  &  Trust  Co.  int^iv 
vened,  and  asked  the  foreclosure  of  a  tax  lien  on  the  prem- 
ises by  virtue  of  a  tax-sale  on  said  premises  to  one  T.  A. 
Thomx)son,  who  on  the  1st  day  of  October,  1893,  assigned 
the  certificate  of  such  sale  to  one  I.  0.  Cannon,  who,  it  is 
alleged,  on  or  about  the  1st  day  of  June,  1897,  assigned 
said  certificate  to  the  intervener.  The  defendant,  Nellie 
Woodard,  denied  all  the  allegations,  both  of  the  petition 
of  the  plaintiff  and  that  of  the  intervener.  The  trial  court 
found  in  favor  of  the  plaintiff,  and  that  its  mortgage  was 
a  second  lien  on  the  premises;  and  in  favor  of  the  inter- 
vener, and  that  it  had  a  first  lien.  The  premises  were  sold 
under  the  decree,  and  the  sale  confirmed.  The  defendant, 
Nellie  Woodard,  brings  the  case  here  on  appeal. 

As  against  the  decree  in  favor  of  the  plaintiff,  it  is 
urged,  that  there  is  a  total  want  of  proof,  in  support  of  the 
allegation  of  the  petition,  that  proceedings  at  law  have 
been  had  for  the  recovery  of  a  debt  secured  by  the  mort- 
gage. This  is  a  material  allegation,  and  was  put  in  issue 
by  the  answer  and  is  wholly  unsupiwrted  by  the  evidence. 
Under  the  repeated  holdings  of  this  court,  such  omis- 
sion is  fatal  to  plaintiff's  decree.  Kirhy  v.  Shrader,  58 
Neb.,  316;  Jones  v.  Bwrtis,  57  Neb.,  604. 

As  against  the  decree  in  favor  of  the  intervener,  it  is 
urged  that  there  is  no  competent  evidence  of  any  levy  op 
assessment.  The  certificates  issued  to  the  purchaser  by 
the  treasurer  in  pursuance  of  the  tax-sale,  under  which  the 
intervener  claims,  were  received  in  evidence.    Section  116 
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of  the  revenue  act  provides  that  such  certificate  "shall 
be  presumptive  evidence  of  the  regularity  of  all  prior  pro- 
ceedings.'' The  phrase,  "all  prior  proceedings,"  in  our 
opinion,  includes  every  step,  leading  up  to  the  tax  sale,  in- 
cluding the  levy  and  assessment  In  that  view  of  the  case 
the  evidence  is  sufficient  on  the  point  named. 

The  tax-sale  to  Thompson  took  place  November  7,  1892 ; 
the  certificate  was  assigned  to  Gannon  October  1,  1893; 
on  October  23,  1893,  Thompson  paid  the  taxes  for  1892, 
and  on  the  11th  day  of  June,  1894,  paid  the  taxes  of  1893. 
Both  of  these  payments  were  made  after  the  assignment 
of  the  certificate  to  Cannon,  and  both,  with  interest 
thereon,  are  included  in  the  amount  found  due  the  inter- 
vener. In  this,  we  think,  there  was  error.  Whatever  may 
have  been  the  reason  for  the  payment  of  these  taxes  by 
Thompson,  after  his  assignment  of  the  certificate,  it  is 
clear  to  our  minds,  that  such  payments,  on  the  state  of 
facts  shown  by  the  record,  did  not  inure  to  the  benefit  of 
the  holder  of  the  certificate  to  such  an  extent  as  to  make 
them  available  to  him  in  an  action  to  foreclose  his  tax 
lien.  There  may  be  good  reasons  why  this  should  be  in- 
cluded in  the  decree,  but  no  such  reason  appears  in  the 
record.  The  amount  paid  at  the  time  of  the  tax  sale,  as 
shown  by  the  tax  certificate  was  f20.44;  there  is  no  evi- 
dence of  the  payment  of  any  subsequent  taxes  by  the 
holder  of  such  certificate.  The  decree  of  the  intervener 
should  have  been  for  |20.44,  with  interest  according  to 
law. 

The  notice  to  redeem,  introduced  in  evidence,  is  dated 
July  20,  1894,  and  recites  that  "the  undersigned  being 
now  in  possession  of  and  owner  of  said  certificate  of  pur- 
chase," and  is  signed  by  Thompson,  the  original  purchaser 
at  the  tax  sale.  The  defendant  insists  that  the  recital  in 
such  notice  is  conclusive  on  the  intervener,  that  Thomp- 
son was  the  owner  of  the  certificate  at  the  date  of  the 
notice,  and  that,  as  the  record  fails  to  show  an  assip:nment 
by  him  to  any  person  after  that  date,  there  is  a  failure  to 
prove  that  the  intervener  is  the  owner  of  the  tax  lien.    We 
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do  not  concur  in  that  view.  It  is  clearly  shown  in  evi- 
dence, that  Thompson  assigned  the  certificate  to  Cannon, 
October  1, 1893.  Why  he  thereafter  gave  the  notice  to  re- 
deem, or  why  it  was  introduced  in  e\idence,  we  are  unable 
to  understand,  but  that  its  introduction  is  not  conclusive 
as  claimed  by  the  defendant,  to  our  mind,  is  clear.  Ob- 
jections are  also  urged  to  the  order  of  confirmation  of  the 
sale  for  the  satisfaction  of  the  decree,  but,  as  the  decree 
must  be  reversed,  it  would  serve  no  good  purpose  to  discuss 
them. 

In  view  of  the  record  we  recommend  that  the  decree  of 
the  district  court,  both  as  to  the  plaintiff  and  the  inter- 
vener, be  reversed,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 

Ames  and  Duffib,  CC,  concur. 

Rkversed  and  remanded. 


William  Mizner,  appellee,  v.  School  District  No.  11  op 
Sherman  County  et  al.,  appellants. 

Filed  December  18,  1901.    No.  12,117. 
Commissioner's  opinion.     Department  No.  3. 

1.  Appeal  and  Error:   Evidence  as  to  Residence  in  School  District: 

Sufficiency.  Evidence  examined,  and  held  sufficient  to  support  a 
finding  of  the  court  that  a  child  was  a  hona  fide  resident  of  a 
school  district. 

2.  Action  to  Have  Child  Admitted  to  School:   Who  Mat  Bring.    The 

father  of  a  child  of  school  age,  or  one  standing  in  loco  parentis  to 
the  child,  may  maintain  an  action  to  compel  the  directors  of  a 
school  district  to  allow  the  child  to  attend  a  school  of  which  such 
child  is  a  bona  fide  resident. 

8.  Child  Entitled  to  Admission  to  School:  Injttnctioit.  Where  a 
child  of  school  age  is  wrongfully  denied  admission  to  the  public 
school  of  a  district,  an  injunction  may  properly  issue  to  restrain 
the  directors  of  the  school  from  interfering  with  her  attendance. 

Appeal  from  the  district  court  for  Sherman  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 
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B.  J.  Nightingale^  for  appellants. 
Wall  d  Williams,  contra. 

DUFFIB,  C. 

The  facts  in  this  ease  are  few  and  practically  undis^ 
puted.  The  defendants,  Niles,  Ryerson  and  Zabn,  consti- 
tute the  school  board  of  school  district  No.  11  of  Sherman 
county,  Nebraska.  William  Mizner,  the  plaintiff,  is  a 
resident  of  said  district ;  Ivy  Bellinger  is  his  sister-in-law 
and  came  to  reside  with  him  sometime  in  December,  1899. 
Ell  Bellinger,  the  father  of  Ivy  Bellinger,  was  a  resident 
of  Cnster  coiinty,  Nebraska,  and  a  bona  fide  resident  of 
district  No.  132  of  Custer  county,  and  Ivy  resided  with  her 
father  and  attended  school  in  Custer  county  up  to  about 
December  1,  1899.  After  Ivy  came  to  live  with  the  plain- 
tiff, she  commenced  to  attend  school  in  district  No.  11  in 
Sherman  county.  No  permission  was  sought  or  obtained 
from  the  school  board.  After  having  attended  the  school 
for  some  time,  the  members  of  the  board  met  and  passed  a 
resolution  prohibiting  her  attendance,  and  then  ejected 
her  from  the  school.  Thereupon  this  action  was  brought 
to  restrain  the  defendants  from  interfering  with  her  at- 
tendance and  to  restrain  them  from  ejecting  her  from  the 
school,  or  denying  her  the  privileges  thereof.  Upon  a  hear- 
ing the  court  entered  a  decree  in  favor  of  the  plaintiff  and 
enjoined  the  defendants  from  interfering  with  Ivy^s  at- 
tendance at  school.  From  this  decree  the  defendants  have 
appealed  to  this  court 

Appellants  insist  that  Ivy  Bellinger  is  not  a  bona  fide 
resident  of  school  district  No.  11  and  not  entitled  to  the 
privil^es  of  the  school  in  that  district  except  with  the 
consent  of  the  school  board  and  the  payment  of  tuition. 
The  court  found  the  facts  as  follows:  "First  That  the 
parent  of  the  child,  Ivy  Bellinger,  is  now  and  for  more 
than  three  years  last  passed  has  been  a  resident  of  Custer 
county,  Nebraska.  Second.  That  the  plaintiff  at  the  time 
this  suit  was  begun  and  for  a  period  prior  thereto,  was  a 
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resident  of  Sherman  connty  and  of  school  district  No.  11 
of  Sherman  county.  Third.  That  on  or  about  December  2, 
1899;  the  parents  and  the  plaintifF  with  the  child  entered 
into  an  agreement  whereby  it  was  agreed  by  the  parents 
that  the  child  should  make  her  home  with  the  plaintifF  at 
his  home  in  school  district  No.  11,  and  in  pursuance  of 
such  agreement,  the  child  began  to  make  her  home  with 
the  plaintiff  in  said  school  district  on  December  2,  1899. 
Fourth.  That  at  the  time  the  agreement  was  made  be- 
tween the  plaintiff  and  the  parents,  and  at  the  time  the 
child  b^an'  living  with  plaintiff,  no  definite  time  within 
the  understanding  of  the  parties  was  fixed  as  to  when,  if 
at  all,  she  should  leave  the  home  of  the  plaintiff,  but  that 
she  should  abandon  the  home  of  her  parents,  under  and  in 
pursuance  of  said  contract,  without  any  intention  to  im- 
mediately return  to  the  home  of  the  parents  or  to  return  at 
any  definite  or  fixed  time,  if  ever.  Fifth.  That  the  child, 
Ivy  Bellinger,  at  the  time  the  suit  waB  instituted,  was  a 
resident  of  school  district  No.  11,  and  as  a  matter  of  law 
was  entitled  to  the  privileges  of  said  school  in  said  school 
district  and  that  at  said  time  she  was  of  the  age  of  sixteen 
years.  Sixth.  That  the  school  board,  at  the  time  the  suit 
was  instituted,  threatened  and  were  about  to  prevent  her 
by  force  from  attending  the  school  of  said  district'' 

We  think  that  the  evidence  would  have  warranted  the 
court  in  going  further  and  finding  that  there  was  a  definite 
agreement  between  the  plaintiff  and  Ivy  Bellinger  and  her 
parents  that  she  was  to  live  with  him  until  she  attained 
the  age  of  twenty-one  yedrs,  and  that  d,uring  that  time  he 
was  to  care  for  her  as  a  member  of  his  own  family.  Under 
the  facts  found,  we  have  no  doubt  that  Ivy  Bellinger  was  a 
bona  fide  resident  of  the  district  It  is  true  that  the  home 
of  a  child  is  usually  with  its  parents,  but  this  is  not  always 
the  case.  A  guardian  may  be  appointed  for  a  child  whose 
parents  are  living,  and  in  such  case  if  the  child  resides 
with  the  guardian,  the  residence  of  the  guardian  would  be 
the  residence  of  the  child.  So  too,  a  child  may  be  adopted, 
and  the  residence  of  its  adopted  parents  would  be  the  resi- 
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deuce  of  the  child.    Where,  as  in  this  case,  the  child  with 
the  consent  of  her  parents  goes  to  live  in  the  family  of 
another  aB  a  member  of  the  family  and  under  an  agree- 
ment that  that  is  to  be  her  home,  and  she  is  to  be  cared  for 
and  provided  with  school  facilities,  she  becomes  a  bona  fide 
resident  of  the  district  where  living,  and  the  i)erson  with 
whom  she  resides  occupies  the  relation  of  a  parent,  stands 
in  loco  parentis^  and  may  demand  for  her  every  right  to 
which  his  own  natural  child  is  entitled.     It  is  insisted 
however,  that  if  this  be  so,  that  the  action  cannot  be  main- 
tained in  the  name  of  the  plaintiff;  that  it  should  have 
been  instituted  and  prosecuted  in  the  name  of  Ivy  Bell- 
inger; that  she  is  the  real  party  in  interest    As  we  have 
already  seen  the  plaintiff  stands  in  Joco  parentis  to  this 
child.    Not  only  was  it  his  privilege  but  it  was  his  duty 
under  his  agreement  with  her  and  her  parents  to  see  that 
she  received  such  school  facilities  as  the  district  afforded. 
It  would  scarcely  be  claimed  that  the  plaintiff  would  not 
have  a  right  of  action  against  the  defendants  if  they  denied 
to  his  own  child  the  school  facilities  offered  by  the  dis- 
trict.    In  this  day  and  age,  it  is  everywhere  recognized 
that  the  parent  is  as  much  interested  in  the  education  of 
his  children  as  are  the  children  themselves ;  and  whenever 
access  to  a  public  school  is  refused  or  denied  a  child,  no 
court  would  deny  the  parent  relief  on  the  ground  that  he 
has  not  sufllcient  interest  in  the  education  of  his  child  to 
entitle  him  to  bring  and  maintain  an  action  to  secure  his 
legal  rights  in  that  regard. 

Again,  it  is  urged  that  injunction  will  not  lie;  that  con- 
•  ceding  the  right  of  Ivy  Bellinger  to  attend  the  school,  and 
the  denial  of  that  right  by  the  defendants,  that  the  proper 
action  is  mandamus,  and  that  equity  will  not  interfere  to 
afford  relief.  No  one  will  attempt  to  deny  the  rule  that 
where  an  adequate  remedy  of  law  exists,  equity  will  not 
interfere;  but  did  the  plaintiff  have  an  adequate  remedy  at 
law  in  this  case?  Was  there  any  legal  remedy  which 
offered  the  full,  adequate  and  speedy  relief  to  which  the 
plaintiff  was  entitled?  Ivy  was  past  sixteen;  her  school 
20 
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days  were  nearly  over;  she  was  entitled  and  the  plaintiff 
had  the  legal  right  to  demand  that  she  should  attend  this 
school  from  day  to  day.  A  denial  of  school  facilities  is  a 
serious  matter.  The  damage  cannot  be  measured  in  dol- 
lars and  cents ;  no  money  compensation  would  adequately 
recompense  one  for  a  failure  to  receive  even  such  an  edu- 
cation as  is  afforded  by  our  common  schools.  The  only 
speedy  and  adequate  relief  offered  to  the  plaintiff  was  a 
resort  to  the  extraordinary  remedy  of  an  injunction. 
Under  the  circumstances,  we  think  that  he  was  entitled  to 
appeal  to  the  equity  side  of  the  court  for  this  remedy.  As 
before  stated,  no  court  of  law  could  adequately  measure 
the  damage  which  he  or  Ivy  might  sustain  by  being  ex- 
pelled from  the  school,  by  being  denied  an  education. 
There  is  probably  no  other  case  where  the  court  would  so 
quickly  extend  to  the  aid  of  the  plaintiff  its  full  powers. 
We  are  satisfied  that  the  evidence  fully  warrants  the  find- 
ings of  the  court,  and  that  these  findings  fully  support  the 
legal  conclusions  reached. 

We  therefore  recommend  that  the  decree  appealed  from 
be  affirmed. 

Ames  and  Albert,  CC,  concur. 

Affirmed. 
Opinion  on  rehearing  follows. 


William  Mizner,  appellee,  v.  School  District  No.  11 
OF  Sherman  County  et  al.,  appellants. 

Filed  October  7,  1903.    No.  12,117. 
Commissioner's  opinion.    Department  No.  3. 

Rehearing  of  case  reported  antey  page  238,  96  N.  W. 
Rep.,  128. 

Appeal  from  the  district  court  for  Sherman  county. 
Tried  below  before  Sullivan,  J.  Former  judgment  of 
affirmance  adhered  to. 
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B.  J,  Nightingale^  for  appellants. 
Wall  d  Williams  J  contra^ 

AliBBBT,  C. 

A  reargument  of  this  case  has  not  changed  our  views  as 
expressed  in  the  former  opinion^  reported  ante,  page  238, 
and  in  96  N.  W.  Rep.,  128,  and  it  would  serve  no  useful 
purpose  to  reiterate  them. 

It  is  therefore  recommend  that  the  former  judgment 
affirming  the  decree  of  the  district  court  be  adhered  to. 

Former  judgment  op  affirmance  adhered  to. 


State,  ex  rbi^  Emil  Pierson,  relator,  v.  Jacob  Faw- 
cett, Judge  of  the  Fourth  Judicial  District  op 
the  State  of  Nebraska,  respondent. 

Filed  December  18,  1901.    No.  12,289. 
CommlBsioner'B  opinion.    Department  N'o.  2. 

1.  Purpose  of  Bill  of  Exceptions.    The  function  of  a  bill  of  exceptions 

is  to  bring  into  the  record  the  facts  on  which  the  trial  court  de- 
cided the  questions  of  law  presented  for  review. 

2.  Api>eal  and  Error:  Affidivits  Not  Pbesented  to  Tbial  Coubt.    Affi- 

davits not  presented  to  and  considered  by  the  trial  court  will  not 
be  considered  in  this  court  in  the  event  that  the  case  is  brought 
to  this  court  for  review,  and  therefore  should  not  be  included  in 
the  bill  of  exceptions. 

Original  application  in  this  court  for  a  writ  of  man- 
damus to  compel  the  respondent  to  settle,  sign  and  allow 
what  purports  to  be  a  bill  of  exceptions.    Writ  denied. 

W.  A.  Corson  and  V.  0.  Strickler,  for  relator. 
Silas  Colibj  for  respondent. 


\ 
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Oldham,  G. 

This  is  an  original  action  brought  in  this  court  for  the 
purpose  of  procuring  a  writ  of  mandamus  to  compel  Hon. 
Jacob  Fawcett,  one  of  the  judges  of  the  fourth  judicial 
district  of  this  state,  to  settle,  sign  and  allow  what  pur- 
-poTtR  to  be  a  bill  of  exceptions.  An  alternative  writ  was 
herein  allowed  by  the  chief  justice  and  this  is  a  hearing 
had  upon  the  rule  to  show  cause,  upon  which  we  heard  the 
evidence  of  the  respective  parties. 

The  testimony  discloses  that  there  was  an  action  pend- 
ing in  the  district  court  for  Douglas  county,  entitled,  Tfie 
State  of  Nebraska  v.  The  Nebraska  Savings  a/nd  Exchange 
Bank.    This  action  having  been  instituted  by  the  attorney 
general  by  the  direction  of  the  state  banking  board  for 
the  purpose  of  winding  up  the  affairs  of  the  defendant 
bank  which  was  insolvent.    That  one  William  BL  Potter 
was  the  receiver  thereof,  and  that  this  case  was  on  the 
docket  that  Judge  Fawcett  had  in  charge.    That  the  re- 
lator and  the  others  were  creditors  of  this  bank.    That  on 
June  24,  1901,  the  receiver  procured  an  order  in  the  dis- 
trict court  for  Douglas  county,  Nebraska,  Judge  Fawcett 
presiding,  permitting  him  "to  pay  a  dividend  of  fifty-six 
per  cent  of  the  balance  due  on  claims  as  originally  allowed 
against  said  bank  to  the  owners  of  the  receiver's  certifi- 
cates.*'   That  afterwards  a  motion  was  filed — ^in  said  case 
by  "Michael  Oarmody,  John  Mackin  and  fifty-three  other 
depositors."     After  lenghty  recitations  and  allegations, 
the  motion  concludes  as  follows:   "Wherefore,  we  move 
that  the  court  modify  said  order,  so  signed,  June  — ,  1901, 
by  directing  said  receiver  to  pay  to  said  depositors  the  said 
sum  of  fifty-six  per  cent  upon  their  unpaid  claims,  and  to 
then  require  said  receiver  to  report  to  this  court  fully 
touching  what  moneys  remain  in  his  hands  after  paying 
said  dividend,  and  that  he  then  be  directed  to  proceed  to 
collect  from  said  Thomas  Wolfe  and  from  the  other  stock- 
holders of  said  bank,  who  have  not  contributed  to  said 
fund,  in  the  amounts  named  in  said  order,  of  April  25, 1901, 
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the  full  amount  of  their  stock  liability  for  the  use  and 
benefit  of  the  depositors  and  creditors  of  said  bank."  This 
motion  was  not  supported  by  affidavits  or  other  proof. 
That  on  July  2d,  Judge  Pawcett  overruled  this  motion  and 
at  that  time  refused  to  hear  oral  testimony  in  support 
thereof.  ' 

On  July  5th,  following  the  overruling  of  the  motion,  the 
purported  bill  of  exceptions  was  presented  to  Judge  Faw- 
cett  with  the  request  that  he  settle,  sign  and  allow  the 
same,  but  he  refused  to  do  so  and  assigned,  as  grounds  for 
his  refusal,  that  it  was  not  a  bill  of  exceptions  and  that 
the  persons  proposing  the  same  were  not  entitled  to  a  bill 
of  exceptions.  This  proposed  bill  of  exceptions  contained 
nothing  but  three  affidavits :  The  affidavit  of  V.  O.  Strick- 
ler,  the  joint  affidavit  of  W.  A.  Corson  and  V.  O.  Strickler 
and  the  separate  affidavit  of  W.  A.  Corson.  Neither  of 
these  affidavits  bears  any  filing  mark,  but  the  jurat  of  each 
shows  that  they  were  sworn  to  on  July  3, 1901.  Now  then 
the  question  is,  should  affidavits  that  were  not  used  on  the 
hearing  and  not  made  until  after  the  controversy  was  de- 
cided be  brought  into  and  made  a  part  of  the  record  by 
incorporating  them  into  a  bill  of  exceptions? 

An  affidavit  is  an  ex  parte  statement,  in  writing,  of  facts, 
under  oath,  and  may  be  used  as  evidence  "to  prove  the 
service  of  summons,  notice,  or  other  process,  in  an  action, 
to  obtain  a  provisional  remedy,  an  examination  of  a  wit- 
ness, a  stay  of  proceedings,  or  upon  a  motion,  and  in  any 
other  case  permitted  by  law."  Section  370,  Code  of  Civil 
Procedure.  The  function  of  a  bill  of  exceptions  is  to  bring 
into  the  record  the  facts  on  which  the  trial  court  decided 
the  questions  of  law  presented  for  review.  It  follows  then 
that  this  will  include  only  the  facts  tliat  were  presented 
to  the  trial  court  and  upon  which  it  acted  by  either  con- 
sidering or  rejecting  them.  Facts  not  presented  to  it  can- 
not be  the  subject  of  review  in  this  court,  for  the  reason 
that  they  have  never  been  the  subject  of  judicial  considera- 
tion in  the  court  below.  It  is  the  province  of  this  court  to 
review  the  acts  which  have  been  done  by  the  trial  court. 
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but  for  reasons  which  are  obvious  we  can  not  review  that 
which  has  not  been  done  by  it 

For  the  reason  that  the  affidavits  contained  in  the  pro- 
pose<l  bill  of  exceptions  were  not  presented  to  and  con- 
sidered by  the  court  below  on  the  hearing  of  the  motion 
complained  of,  we  conclude,  that  they  cannot  be  consid- 
ered in  the  event  that  the  case  is  brought  to  this  court  for 
review  and,  therefore,  should  not  be  brought  into  the 
record  by  a  bill  of  exceptions. 

It  is  therefore  recommended  that  the  writ  be  denied. 

Sedgwick  and  Pound,  CC,  concur. 

Writ  denied. 


Chadron  Loan  and  Building  Association,  appellee,  v. 
Hugh  B.  O'Linn  et  al.,  appellants. 

Filed  December  18,  1901.    No.  12,291. 

Commissioner's  opinion.     Department  No.  1. 

Judicial  Sales:  Filing  Copt  of  Appbaisal  Befobe  Sale.  The  provis- 
ions of  section  491d  of  the  Code  of  Civil  Procedure,  to  the  effect 
that  a  copy  of  the  appraisement  of  real  estate  to  he  sold  at  Judicial 
sale,  inclusive  of  the  applications  to  certain  officers  for  certifi- 
cates of  liens  and  such  certificates,  shall  he  forthwith  deposited 
in  the  office  of  the  clerk  of  the  proper  court,  are  mandatory,  and 
unless  there  is  a  compliance  therewith  prior  to  the  advertisement 
of  the  notice  of  sale,  any  sale  made  may  he  vacated.  Globe  Loan 
d  Trust  Company  v.  Wood,  58  Neb.,  395,  followed. 

Appeal  from  the  district  court  for  Dawes  county.  Tried 
below  before  AVestover,  J.    Judgment  vacated. 

F.  M.  O^lAnUy  for  appellants. 

Albert  W.  Vntes,  contra. 

KiRKPATRICK,  0. 

This  is  an  appeal  from  an  order  of  confirmation  made 
by  the  district  court  for  Dawes  county.  Among  the  objec- 
tions filed  to  the  confirmation  of  the  sale  was  the  follow- 
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ing:  "Because  appraisal  was  not  filed  until  after  first 
publication  of  sale."  The  record  discloses  that  the  order 
of  sale  in  question  was  received  by  the  sheriff  on  the  10th 
day  of  January,  1901,  and  on  the  same  day  the  sheriff  ap- 
praised the  property  as  required  by  law.  The  sheriff  failed 
to  file  a  copy  of  this  appraisal  in  the  office  of  the  clerk  of 
the  district  court  until  the  21st  day  of  January,  and  not 
until  after  two  publications  of  the  notice  of  sale  had  ap- 
peared in  a  newspaper.  The  first  notice  was  published 
January  11,  1901,  and  the  sale  was  set  for  February  25, 
1901.  After  the  objections  to  the  confirmation  had  been 
filed,  a  paper  purporting  to  be  an  amended  affidavit  of 
publication  was  filed  in  the  office  pf  the  clerk  of  the  dis- 
trict court,  showing  that  the  first  publication  of  notice  was 
on  the  25th  day  of  January,  1901.  Two  affidavits  of  the 
publisher,  showing  the  publication  of  the  notice,  appear 
in  the  record,  neither  of  which  is  attached  to  or  made  a 
part  of  the  sheriff's  return  to  the  order  of  sale,  and  neither 
of  which  is  in  any  way  referred  to  by  the  sheriff  in  his 
returo.  No  amendment  of  the  return  was  made,  and  as  it 
appears  in  the  record  it  recites :  "Thereupon  on  the  11th 
day  of  January,  A.  D.  1901,  I  caused  a  notice  to  be  pub- 
lished in  the  Chadronian,  a  newspaper  printed  and  in  gen- 
eral circulation  in  said  county,  that  I  would  offer  said 
lands  for  sale  at  the  north  front  door  of  the  court  house  in 
the  city  of  Chadron,  Dawes  county,  Nebraska,  on  the  25th 
day  of  February,  A.  D.  1901." 

The  fact  seems  to  be  that  the  sheriff  published  the  notice 
of  sale  two  weeks  longer  than  was  necessary.  lie  began 
the  publication  on  the  11th  day  of  January  and  failed  to 
file  a  copy  of  the  appraisal  until  the  21st  day  of  January. 
The  so-called  amended  affidavit  of  publication  consists  in 
dropping  out  of  the  affidavit  the  first  two  publications  of 
the  notice  made,  and  the  publisher  swears  that  the  publi- 
cation made  January  25th  was  the  first,  and,  no  doubt, 
upon  the  strength  of  this  affidavit,  the  trial  court  con- 
firmed the  sale.  The  theory  of  the  court  no  doubt  was  that, 
inasmuch  as  the  copy  of  the  appraisal  was  filed  on  the  21st 
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day  of  January,  more  than  thirty  days  before  the  day  of 
the  sale,  the  publications  of  the  notice  prior  thereto  were 
wholly  immaterial  and  could  be  disregarded  and  the  sale 
confirmed. 

We  can  not  inquire  further  than  to  accept  the  sheriff^s 
return  which  is  quoted  above  as  conclusive  of  the  fact  that 
the  first  publication  was  actually  made  on  the  11th  day  of 
January.  The  statute  requires  that  the  sheriff,  after  mak- 
ing the  appraisal,  shall  forthwith  file  a  copy  of  the  ap- 
praisal in  the  office  of  the  clerk  of  the  district  court.  In 
the  case  of  Burkett  v.  Clark,  46  Neb.,  466,  this  court  said 
that  "the  word  ^forthwith^  found  in  section  491a  of  the 
Code  means  immediately;  without  delay;  directly, — re- 
gard being  had  to  the  nature  of  the  act  required  to  be  per- 
formed.^' Again  in  the  same  case  this  court  said:  "The 
object  of  the  statute  in  requiring  an  officer  to  deposit  the 
appraisement  made,  the  application  for  liens,  and  the  cer- 
tificates of  liens  furnished,  before  advertising  the  sale,  is 
to  afford  the  execution  defendant  and  plaintiff  an  oppor- 
tunity to  know  at  what  value  the  property  has  been  ap- 
praised; to  examine  and  ascertain  what  liens  have  been 
certified  as  existing  against  the  property,  and,  if  a  mistake 
has  been  made,  to  afford  them  time  and  opportunity  to 
make  application  to  the  court  to  which  the  execution  is 
returnable  for  an  order  vacating  the  appraisement  before 
the  sale  occurs."  Again,  in  the  case  of  Reuland  v.  WoAigh, 
52  Neb.,  358,  this  court  said :  "It  is  the  duty  of  an  officer 
making  a  sale  of  real  estate  under  execution  or  order  of 
sale  to  deposit  in  the  office  of  the  clerk  of  the  court  from 
which  the  writ  issued  a  copy  of  the  appraisement  of  the 
property  and  other  papers  as  required  by  section  491d  of 
the  Code  of  Civil  Procedure,  and  such  duty  must  be  per- 
formed prior  to  the  advertisement  of  the  sale.''  In  the 
case  of  Globe  Loam.  &  Trtcst  Compam/y  v.  Wood,  58  Neb., 
395,  it  is  said :  "The  provisions  of  section  491d  of  the  Code 
of  Civil  Procedure,  to  the  effect  that  a  copy  of  the  ap- 
praisement of  real  estate  to  be  sold  at  judicial  sale,  in- 
clusive of  the  applications  to  certain  officers  for  certifl- 
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cates  of  liens  and  such  certificates,  shall  be  forthwith  de- 
positofl  in  the  office  of  the  clerk  of  the  proper  court,  are 
mandatory,  and  unless  there  is  a  compliance  therewith 
prior  to  the  advertisement  of  the  notice  of  sale,  any  sale 
made  may  be  vacated."  In  the  case  at  bar,  it  appears  from 
the  record  that  the  sheriflF  did  not  deposit  a  copy  of  the  ap- 
praisal, as  by  law  required,  until  after  two  weeks^  publica- 
tion of  the  notice.  We  are  of  opinion  that  this  rendered 
his  subsequent  proceedings  erroneous,  and  that  they  were 
not  cured  by  extending  the  publication  for  thirty  days 
after  the  filing  of  the  copy  of  the  appraisal.  The  objec- 
tions to  confirmation  should  have  been  sustained.  It  is 
therefore  recommended  that  the  order  of  the  trial  court 
confirming  the  sale  be  vacated  and  the  case  remanded. 

Hastings  and  Day,  CO.,  concur. 

The  order  of  the  trial  court  confirming  the  sale  is  va- 
cated and  the  cause  remanded. 

Judgment  vacated. 
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Eugene  H.  Pearson,  appellee,  v.  Badger  Lumber  Com- 
pany, APPELLANT,  ET  AL. 

Filed  January  8,  1902.    No.  10,004. 

Ck)mmissioner's  opinion.    Department  No.  1. 

1.  Xortgages:  Judicial  Sales:  Objections  to  Appraisal.  Where  an 
appraisement  of  real  estate  has  been  duly  made  for  the  purpose 
of  judicial  sale,  it  can  not  be  successfully  attacked  solely  on 
the  ^ound  that  the  property  has  beefn  appraised  too  low.  To  use 
the  low  valuation  as  a  successful  basis  for  attacking  the  appraise- 
ment, it  must  be  alleged  and  proved  that  it  was  fraudulent.  Broum 
T.  FitzpatHck,  66  Neb.,  61. 

(261) 
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2.  ICortgra^es:   Judicial  Sales:    Pubpose  of  Appraisal.    The  purpose 

of  an  appraisement  of  real  estate  for  Judicial  sale  is  to  fix  a  price 
below  two-thirds  of  which  no  bids  will  be  received. 

3.  Mortgages:    Judicial  Sales:    Conclusiveness  of  Appraisal.     The 

appraisers  are  by  statute  a  summary  tribunal  to  fix  such  price, 
and  their  action  when  duly  taken  under  the  statute  can  be  im- 
peached for  fraud  alone. 

4.  Mortgages:  Judicial  Sales:   Setting  Aside  a  Sale  in  Equitt.    Such 

action  of  the  appraisers  does  not  deprive  the  court  of  any  of  Its 
equity  power  to  set  aside  a  sale  or  to  require  that  such  sale  be 
for  an  adequate  price. 

6.  Appeal  and  Error:  Judicial  Sales:  Setting  Aside:  Discretion.  No 
abuse  of  discretion  of  the  trial  court,  in  refusing  to  set  the  sale 
aside  is  shown  or  complained  of. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Afflrmed. 

Frank  Irvine^  Tibhets  Bros.,  Morey  &  Anderson  and 
Chas.  E.  Magoon,  for  appellant. 

S.  L.  Oeisthardt,  contra, 

DAT,  0. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Lancaster  county,  confirming  the  sale  of  real  estate 
made  in  pursuance  of  a  decree  of  mortgage  foreclosure. 
The  property  was  appraised  at  $8,700.  Upon  the  filing  of 
the  appraisement  with  the  clerk,  the  mortgagor  filed  ob- 
jections to  the  appraisement  on  the  ground  that  the  value 
placed  on  the  property  was  too  low.  This  motion  was 
overruled.  After  the  sale  of  the  premises  a"  similar  ob- 
jection was  interposed  to  the  confirmation. 

It  is  contended  by  the  appellant  that  the  value  of  the 
property  as  fixed  by  the  appraisers  was  so  far  below  its 
real  and  true  value  as  to  create  the  inference  that  the 
appraisement  was  fraudulent.  As  a  basis  for  this  conten- 
tion a  number  of  affidavits  are  referred  to  in  the  record 
wherein  the  property  was  valued  at  sums  ranging  from 
f  12,000  to  $25,000.  There  was  no  claim  of  any  fraudu- 
lent or  wrongful  act  on  the  part  of  the  appraisers  or  of  the 
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appellee,  the  sole  objection  being  that  the  property  was 
appraised  too  low.  Where  an  appraisement  of  real  estate 
has  been  duly  made  for  the  purpose  of  judicial  sale,  it 
can  not  be  successfully  attacked  solely  on  the  ground  that 
the  property  has  been  appraised  too  low.  To  use  the  low 
valuation  as  a  successful  basis  for  attacking  the  appraise- 
ment, it  must  be  alleged  and  proved  that  it  was  fraudu- 
lent   Broton  v.  Fitzpatrick,  56  Neb.,  61 ;  Mills  v.  Earner , 

55  Neb.,  445.  The  value  of  a  piece  of  property  is  largely 
a  matter  of  opinion,  and  it  is  now  the  well  established 
doctrine  of  this  court  that  the  appraisement  cannot  be 
successfully  assailed  merely  because  the  appraisers  were 
mistaken,  or  becatise  they  differed  in  their  valuation  from 
that  of  other  witnesses.  Nelson  v.  Ailing ,  58  Neb.,  606; 
Ecklund  v.  Willis^  44  Neb.,  129 ;  Kearney  Land  d  Invest- 
ment Go.  V.  Aspinwall,  45  Neb.,  601 ;  Brown  v.  Fitzpatrick, 

56  Neb.,  61;  Ballou  v.  Sherwood,  58  Neb.,  20,  78  N.  W. 
Rep,,  383 ;  Lockwood  v.  Cook,  58  Neb.,  302,  78  N.  W.  Rep., 
624;  Michiga/n  Muttial  Life  Ins.  Co.  v.  Richter,  58  Neb., 
463,  78  N.  W.  Eep.,  932. 

The  purpose  of  an  appraisement  of  real  estate  is  to  fix 
an  upset  price  below  two-thirds  of  which,  no  bids  will  be* 
received.  The  legislature  created  a  tribunal  to  fix  such  a 
price  and  it  was  never  the  intention  that  honest  valuation 
placed  upon  property  for  purposes  of  judicial  sale  by 
legally  qualified  appraisers  should  be  set  aside  except 
when  impeached  for  fraud.  Wood  v.  Clark,  58  Neb.,  115. 
We  adhere  to  the  rule  previously  announced  by  this  court 
that  the  upset  price  fixed  by  the  appraisers  is  conclusive 
unless  assailed  for  fraud  or  disqualification  of  the  ap- 
praisers under  the  statute,  or  for  some  other  equally 
potent  reason.  Such  action  of  the  appraisers  does  not 
deprive  the  court  of  any  of  its  equity  power  to  set  aside 
a  sale  when  made  or  to  require  that  a  sale  shall  be  for  an 
adequate  price.  If  the  result  of  a  sale  is  {t  price  so  low 
that  to  uphold  it  would  'be  inequitable  and  against  good 
conscience  the  court  should  set  it  aside  for  such  cause 
even  though  it  be  for  two-thirds  of  the  amount  of  the 


254  NEBRASKA  REPORTS.     [Unofficial. 

Swofford  Bros.  Dry  Goods  Co.  v.  Cowgill. 

appraisement.  Buch  action  is  and  must  necessarily  be 
largely  within  the  sound  discretion  of  the  trial  court. 
We  see  in  this  case  no  abuse  of  discretion  of  the  lower 
court  in  refusing  to  set  the  sale  aside,  and  in  the  briefs 
and  argument  no  such  complaint  is  made. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  aflBrmed. 

Hastings  and  Kirkpateick,  CC,  concur. 

Affirmed. 


Swofford  Bros.  Dry  Goods  Co.  v.  J.  P.  Cowgill  et  al. 

Filed  January  8,  1902.    No.  .10,403. 

Commissioner's  opinion.    Department  No.  1. 

Partnership:  Liability  of  Pabtneb:  Submission  to  Juby:  E^'idence. 
EiVidence  examined  and  held  sufficient  to  require  submission  to 
the  Jury  of  question  of  liability  on  the  part  of  defendant  in  error, 
as  partner,  in  the  purchase  of  the  goods  for  whose  price  the  ac- 
tion was  brought;  and  action  of  trial  court  in  instructing  for 
▼erdict  for  defendant  therefore  erroneous. 

Error  from  the  district  court  for  Phelps  county.  Tried 
below  before  Bball,  J.     Reversed. 

Rhea  Bros.  &  Manatt  and  Ellis,  Reed,  Cook  d  Ellis,  for 
plaintiff  in  error.. 

Clency  St.  Clair  and  G.  Norherg,  contra. 

Hastings,  0. 

The  question  in  this  case  is  the  liability  of  the  defend- 
ants, Norberg  and  J.  F.  Cowgill,  for  goods  purchased  by 
W.  n.  Cowgill  and  delivered  to  him  under  the  name  of 
J.  F.  Cowgill  &  Co.  There  is  no  evidence  against  J.  F. 
Cowgill,  except  the  fact  that  her  husband  bought  these 
goods  in  her  name  and  put  a  bank  account  in  her  name 
and  drew  checks  on  it  in  her  name.  There  is  no  evidence 
against  Norberg,  except  that  of  one  of  the  attorneys  for 
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plaintiff,  who  testifies  that  in  the  year  1892,  as  agent  for 
Dun  &  C5o.,  he  received  an  inquiry  at  Holdrege,  Neb.,  as 
to  the  firm  of  Cowgill  &  Norberg,  "while  the  business  was 
carried  on  at  Tobias,"  and  called,  he  thinks,  upon  Mr. 
Norberg  and  in  the  conversation  "it  was  stated  that  Mr. 
Norberg  was  connected  with  the  business,  and  I  so  re- 
ported." This  statement  was  made  in  answer  to  the  ques- 
tion as  to  what  the  conversation  was,  and  was  stricken  out 
by  the  court  as  not  responsive.  The  question  was  re- 
I>eated  and  the  answer  was,  "My  recollection  is  the  best 
that  I  can  give,  that  is  that  Mr.  Norberg  said  they  were 
carrying  on  the  business  down  there,  he  and  the  Cowgills." 
It  appears  that  from  some  time  in  May,  1892,  until  some 
time  in  November,  of  the  same  year,  a  bank  account  was 
kept  in  the  name  of  Norberg,  at  Tobias ;  that  the  account 
was  opened  by  W.  H.  Cowgill  in  that  name  and  checked 
ai)on  by  him  in  that  name,  and  in  his  own  name,  and  in  the 
name  of  J.  P.  Cowgill.  It  api)ear8  that  goods  were  or- 
dered by  W.  H.  Cowgill  in  the  name  of  G.  Norberg, 
shipped  to  Tobias  and  delivered  in  that  name  to  W.  H. 
Cowgill.  It  appears  that  on  Oct.  3,  W.  H.  Covrgill  in  per- 
son purchased  the  goods  sued  for  in  this  action,  represent- 
ing that  J.  P.  Cowgill,  his  wife,  and  Norberg  were  part- 
ners in  the  transaction.  It  does  not  appear  that  either 
Norberg  or  J.  P.  Cowgill  were  during  any  of  the  time  per- 
sonally at  Tobias,  or  had  any  connection  with  the  trans- 
action, except  from  these  representations  of  W.  H.  Cow- 
gill, and  the  testimony  above  stated.  The  court  rejected 
all  evidence  of  the  transaction  as  to  the  purchasing  of  the 
goods  as  against  the  defendants,  Norberg  and  J.  P.  Cow- 
gill, and  instructed  the  jury  to  return  a  verdict  for  these 
two  defendants,  and  one  against  W.  H.  Cowgill  for  the 
price  of  the  goods.  This  was  done  on  the  ground  that  no 
connection  on  the  part  of  the  defendants  in  error  with  the 
transaction  was  shown. 

The  sole  competent  evidence  tending  to  show  Norberg's 
liability  as  a  partner  in  the  transaction  of  the  purchase 
of  these  goods  is  the  statement  of  James  I.  Bhea  above 
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giyen.  There  is  nothing  else  to  show  that  W.  H.  Norberg 
was  aware  of  the  use  being  made  of  his  name  at  Tobias, 
more  than  one  hundred  miles  from  his  home.  With  con- 
siderable hesitation  it  has  been  concluded  that  in  refus- 
ing to  submit  to  the  jury  the  question  as  to  Norberg's  lia- 
bility as  partner  for  these  goods,  the  trial  court  erred,  and 
that  plaintiff  is  entitled  to  a  new  trial  in  this  cause. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed,  and  the  cause  remanded  for  further 
proceedings 

Day  and  Kjekpatrick,  CO.,  concur. 

Reversed  and  remanded. 


The  Newb  Publishing  Company  bt  al.  v.  Hector  H. 
Tyndale,  appellant.  Impleaded  with  Troilus  H. 
Tyndale  et  al.,  appellees. 

FuxD  Januaby  8,  1902.    No.  10,437. 

Ck>mmis8ioner*s  opinion.    Department  No.  1. 

OhAttel  Mortgage:  Notice.  The  fact  that  a  chattel  mortgage  was 
withheld  from  record  from  January  17  to  March  12,  foUowlng, 
with  Intent  to  avoid  Injury  to  mortgagor's  credit,  does  not  render 
it  fraudulent  as  against  one  whose  first  dealing  with  mortgagor 
was  on  April  8,  afterwards,  and  who  does  not  appear  to  have 
examined  the  chattel  mortgage  records  during  the  transactions. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.  Reversed  and  interven- 
tion dismissed. 

Jno.  P.  Mcmle,  for  appellant 

E.  F.  Pettis,  contra. 

Hastings,  O. 

In  this  case  there  seem  to  be  two  questions :  first,  as  to 
the   right    of    the   intervener  and  cross-petitioner,  The 
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Brown  &  Clark  Paper  Co.,  to  come  into  this  action  and  set 
np  here  its  claim  as  against  the  defendant,  Hector  H. 
Tyndale,  to  have  its  judgment  against  the  News  Pub- 
lishing Co.  satisfied  by  him;  second,  whether  the  evidence 
supports  the  finding  of  the  trial  court  that  the  mortgage 
held  by  Hector  H.  Tyndale  against  the  News  Publishing 
Ck).  wafl  fraudulent  and  void  as  against  that  company's 
creditors,  and  especially  as  against  the  intervener,  and 
the  latter,  consequently,  entitled  to  a  satisfaction  of  its 
judgment  out  of  the  mortgaged  property. 

On  December  16,  1896,  the  News  Publishing  Company, 
and  Sam  E.  Low  and  Hans  T.  Westerman,  stockholders, 
filed  a  petition  in  the  Lancaster  county  district  court  to  en- 
join a  sale  of  the  entire  plant  and  good  will  of  the  News 
Publishing  Co.,  which  was  advertised  to  take  place  on  that 
day  by  Hector  H.  Tyndale  as  mortgagee.  The  injunction 
was  sought  mainly  on  the  ground  that  in  consideration  of 
an  assignment  of  all  the  stock  of  the  company  and  delivery 
of  possession  of  its  plant  to  one  Troilus  H.  Tyndale,  the 
mortgagee  had  agreed  that  the  debt  should  be  extended 
until  September  1, 1897.  On  December  21  the  defendants. 
Hector  H,  Tyndale  and  Troilus  H.  Tyndale,  answered 
denying  the  allegations  of  the  extension  agreement  and 
setting  out  another  and  different  one  whereby  the  pos- 
session of  the  plant  was  turned  over  to  the  defendants  for 
the  purpose  of  a  foreclosure  of  the  chattel  mortgage.  On 
December  22,  the  Brown  &  Clark  Paper  Co.  filed  a  peti- 
tion of  intervention  setting  out  its  recovery  on  December 
8, 1896,  in  the  county  court  of  Lancaster  county  of  a  judg- 
ment against  the  News  Publishing  Co.,  for  $323.28,  and 
costs  of  f7;  that  this  judgment  was  still  in  force  and 
execution  upon  it  had  been  issued  and  returned  nulla 
bona;  that  it  was  rendered  ui)on  an  indebtedness  incurred 
by  the  publishing  company  before  March  12, 1896,  the  date 
of  the  recording  of  Tyndale's  mortgage;  that  the  inter- 
vener at  the  time  of  the  furnishing  of  the  goods  had  no 
knowledge  of  the  mortgage;  that  the  goods  were  used 

for  the  publication  of  the  newspaper  and  with  the  full 
21 
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knowledge  and  consent  of  the  mortgagee;  that  the  mort- 
gagee was  in  fact  the  owner  of  the  entire  plant  and  stock 
of  the  company  before  taking  possession ,  of  it,  and  his 
mortgage  merged;  that  his  mortgage  was  void,  because 
not  properly  executed  and  withheld  from  record  until 
after  the  intervener  had  become  creditor,  and  never  re- 
corded as  required  by  law;  that  it  covered  property  not 
subject  to  chattel  mortgage;  that  the  mortgagee  permitted 
the  mortgagor  to  remain  in  possession  of  the  property  and 
dispose  of  it  in  the  usual  course  of  business;  that  the 
News  Publishing  Co.  was  insolvent,  and  that  the  mort- 
gagee was  about  to  convert  the  property  into  money. 
Soinotime  subsequently  an  amendment  was  made  charg- 
ing that  the  directors  and  stockholders  of  the  News  Pub- 
lishing  Co.  were  sureties  upon  the  indebtedness  to  Tyn- 
dale, which  the  mortgage  was  given  to  secure,  and  the 
mortgage  was  therefore  void.  Also  alleging  that  there 
had  been  a  previous  finding  that  the  goods  were  furnished 
to  the  mortgagee ;  that  the  paper  company  had  no  remedy 
at  law  and  were  entitled  to  an  accounting;  that  the  value 
of  the  property  was  over  ?12,000,  and  that  such  finding 
and  decree  were  binding  upon  Tyndale. 

May  9,  1898,  Hector  H.  Tyndale  answered  this  petition 
of  intervention,  that  it  did  not  state  facts  enough  to  con- 
stitute a  cause  of  action  against  him ;  that  he  had  loaned 
the  publishing  company  f  6,000  which  was  represented  by 
three  promissory  notes,  secured  by  the  mortgage  in  ques- 
tion, which  bore  dat^  of  January  17,  1896 ;  that  on  March 
12  the  mortgage  was  filed  for  record;  that  September  22, 
with  the  consent  of  the  officers  and  stockholders  of  the 
publishing  company  he  took  possession  of  the  property, 
and  on  April  26,  1897,  sold  it  under  the  mortgage  as  pro- 
vided by  law  and  bought  it  in  himself  at  |6,000;  that 
the  Brown  &  Clark  Paper  Co.  became  creditors  of  the  pub- 
lishing company  long  after  the  filing  of  the  mortgage,  and 
had  notice  of  it;  that  the  intervener  had  no  lien  on  the 
property  by  mortgage,  levy,  garnishment,  or  otherwise; 
that  the  property  could  have  been  levied  upon,  and  that 
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the  intervener's  petition  discloses  no  right  on  its  part 
to  intervene  in  the  action.  The  action  on  the  part  of  plain- 
tiffs in  the  meanwhile  had  long  previously  been  dismissed. 
The  trial  court  found  the  intervener's  judgment  was  ren- 
dered as  alleged;  execution  on  it  issued  and  returned; 
that  it  was  still  in  force;  that  the  entire  property  of  the 
publishing  company  had  been  seized  under  the  mortgage 
and  disposed  of  by  Tyndale ;  that  it  was  at  all  times  worth 
more  than  the  amount  of  the  judgment  and  costs ;  that  the 
mortgage  was  for  money  loaned  as  alleged;  that  when  it 
was  given  the  officers  of  the  publishing  company  expected 
it  would  not  be  filed  immediately  but  kept  from  the  knowl- 
edge of  the  public  and  its  creditors;  that  while  no  agree- 
ment was  made  by  Tyndale  to  that  effect,  he  knew  of  such 
expectation  and  shared  in  the  intent;  that  the  mortgage 
was  kept  from  the  record  from  January  17  to  March, 
1896,  to  prevent  the  public  and  creditors  from  knowing 
of  its  existence  and  with  the  intent  to  aid  the  publishing 
company  in  continuance  of  its  business  and  dealings  with 
its  creditors,  and  that  such  intent  of  Tyndale's  was  fraud- 
ulent as  to  the  publishing  company's  creditors,  and  the 
mortgage  therefore  void,  as  to  the  paper  company.  De- 
cree was  entered  against  Tyndale  for  the  amount  of  the 
judgment  against  the  publishing  company,  and  the  costs 
of  this  action,  and  execution  awarded.  From  this  decree 
is  the  appeal. 

Beyond  all  doubt,  if  Tyndale's  mortgage  was  fraudu- 
lent and  void  as  found  by  the  court,  it  was  competent  in 
a  proper  proceeding  to  charge  him,  as  trustee  through 
his  own  wrong  of- the  property  of  the  publishing  company, 
with  the  payment  of  the  judgment  against  it.  The  ques- 
tion remains,  what  right  had  the  paper  company  to  come 
into  this  action  or  interfere  with  its  progress.  It  is  true 
that  the  paper  company  had  a  judgment  against  the  pub- 
lishing company,  which  was  unsatisfied  and  on  which  an 
execution  had  been  returned  nulla  bona.  This,  however, 
did  not  give  to  the  paper  company  any  lien  upon  or  inter- 
est in  any  specific  personal  property.    It  seems  to  be  well 
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enongh  established  that  the  right  of  intervention  is  re- 
served for  those  who  have  a  distinct  legal  interest  in  the 
subject-matter  of  the  action  and  in  the  result  of  the  liti- 
gation. Kansas  &  G.  P.  R.  Oo.  v.  Fitzgerald,  83  Neb.,  137. 
In  this  case,  it  is  difficult  to  see  what  interest  the  inter- 
venor  had  in  the  question  as  to  whether  or  not  the  pub- 
lishing company  and  its  officers  should  be  able  to  prevent 
the  sale.  The  property  was  in  the  hands  of  the  mortgagee 
and  had  been  since  the  preceding  September.  It  is  true 
that  if  the  mortgage  was  fraudulent  Tyndale  was  charge- 
able as  trustee  with  the  property  or  its  proceeds,  and  his 
agents  in  whose  possession  it  was  could  have  been 
garnished.  It  is  probable,  however,  that  objection  to  the 
proceeding  by  intervention  was  waived  by  answering  to 
the  merits  and  by  taking  this  appeal.  The  objection  taken 
is  not  to  the  jurisdiction  of  Tyndale's  i)erson,  but  to  the 
sufficiency  of  the  facts  alleged  to  establish  a  right  of  re- 
covery as  to  him.  The  record  fails  to  disclose  any  objec- 
tion made  or  exception  taken  to  the  allowance  of  the  filing 
of  intervener's  petition  or  any  objection  before  answering 
to  the  merits,  and  the  objection  in  the  answer  accom- 
panied by  a  plea  to  the  merits  without  any  previous  ob- 
jection would  seem  too  late. 

The  question  as  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  finding  of  the  trial  court  remains.  As  above 
stated  the  trial  court  finds  that  the  mortgage  was  made  on 
January  17,  1896,  and  was  withheld  from  record  until 
March  12,  1896.  The  allegation  of  intervener's  petition 
was  that  the  goods  for  which  the  judgment  was  rendered 
were  furnished  before  this  recording  and  without  knowl- 
edge of  the  existence  of  the  mortgage.  The  record  by  no 
means  bears  out  this  plea.  It  seems  from  the  evidence 
that  the  goods  were  ordered  by  the  publishing  company 
on  April  8,  and  were  furnished  on  April  28,  a  month  and 
a  half  after  the  recording  of  the  mortgage.  No  question 
is  raised  as  to  actual  loaning  of  the  money,  and  the  court 
finds  that  the  defendant  advanced  it.  The  mortgage  was 
on  record  and  unless  an  intent  to  do  a  harm  which  never 
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happened,  so  far  as  any  evidence  taken  in  this  case  dis- 
closes, is  suflScient  to  deprive  the  defendant  of  the  security 
taken  for  money  actually  advanced,  then  there  was  no 
fraud  on  his  part^  and  there  can  be  no  recovery  by  the 
intervener. 

Granting  that  the  evidence  shows  all  that  the  court 
finds,  viz.,  that  from  February  17  until  March  12,  the  de- 
fendant, Tyndale,  held  this  mortgage  off  the  records  with-, 
out  any  definite  agreement  to  that  effect  in  order  to  avoid 
injury  to  the  publishing  company's  credit,  does  that  avail 
to  render  the  mortgage  fraudulent  as  to  this  debt  for 
merchandise  ordered  by  the  publishing  company  on  April 
8  and  delivered  on  April  28?  It  must  be  remembered  that 
there  is  nobody  here  objecting  to  this  mortgage,  except 
the  Brown  &  Clark  Paper  Co.  There  is  no  creditor  in  ex- 
istence whose  claim  accrued  during  the  time  the  mort- 
gage was  not  of  record,  so  far  as  the  evidence  in  this  case 
discloses.  It  does  not  appear  as  far  as  our  examination 
discovers  that  the  Brown  &  Clark  Paper  Co.  had  any  prior 
dealings  with  the  publishing  company,  and  certainly  not 
that  it  ever  caused  any  examination  of  the  records  for 
chattel  mortgages  during  the  time  that  this  one  remained 
unrecorded.  It  even  appears  affirmatively  that  this  trans- 
action of  April  8  was  the  first  one  had  between  the 
parties.  Evidently,  so  far  as  the  interveners  are  con- 
cerned, or  any  one  else  on  this  showing,  no  possible  harm 
resulted  from  this  mortgage  not  being  recorded  from 
January  17  to  March  12.  That  being  the  case,  it  is  im- 
possible to  see  how  the  intent  to  save  the  credit  of  the  pub- 
lishing company,  if  it  existed  on  the  part  of  defendant, 
Tyndale,  can  be  claimed  as  a  ground  of  recovery  by  the 
intervener  in  this  case. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed,  and  the  petition  of  intervention 
dismissed. 

Day  and  Kibkpatbiok,  CC,  concur. 
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The  judgment  of  the  district  court  is  reversed  and  the 
petition  of  intervention  dismissed. 

Reversed  and  intervention  dismissed. 


M.  F.  RoHRER  V.  Chris  Fasslbr. 

Filed  Januabt  8,  1902.    No.  10,602. 

Gommissioner'B  opinion.    Department  No.  2. 

Taxation:  Foreclosubb  of  Lien:  Sai£  of  Tbacts  Separately.  Sales 
of  real  estate  upon  foreclosure  of  tax  liens  should  be,  as  far  as 
practicable,  the  same  as  upon  mortgage  foreclosures,  and  unless 
the  decree  provides  otherwise  the  tracts  or  lots  must  be  appraised 
and  sold  separatidly. 

Error  from  the  district  court  for  Webster  county. 
Tried  below  before  Beall,  J.    Reversed. 

Wharton  d  Baird,  for  plaintiflE  in  error. 

A.  M.  Walters,  contra. 

r 

Sedgwick,  O. 

This  is  a  proceeding  in  error  to  review  an  order  of  the 
district  court  for  Webster  county  confirming  a  sale  of  real 
estate  on  a  decree  of  foreclosure  of  tax  liens.  The  petition 
upon  which  the  decree  was  entered  contains  more  than 
forty  counts,  each  stating  a  cause  of  action  for  the  fore- 
closure of  tax  liens  upon  the  real  estate  described  in  each 
count  respectively;  so  that  more  than  forty  different 
causes  of  action  are  united  in  the  same  petition.  On  the 
15th  day  of  January,  1897,  trial  was  had  with  a  general 
finding  in  favor  of  the  plaintiff  and  a  decree  against  all 
of  the  various  tracts  of  real  estate  described  in  the  peti- 
tion (except  one  lot  which  seems  to  have  been  excepted 
from  the  decree),  for  the  sum  of  |1,261.22,  and  attorney 
fees  and  costs.  The  order  of  sale  follows  the  decree,  and 
directs  the  sale  of  the  various  tracts  of  real  estate  without 
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proyiding  that  they  shall  be  sold  separately;  and  the 
Bheriflf's  return  shows  that  he  sold  the  real  estate  in  a 
body  to  the  plaintiff,  Chris  Passler,  for  f  1,465.70.  After- 
wards, on  the  9th  day  of  May,  1898,  the  defendant  filed  a 
motion  to  set  aside  the  sale.  Of  the  grounds  urged  in  this 
motion,  one  is  too  indefinite  to  be  considered;  the  second 
is  not  now  insisted  upon,  and  the  third,  fourth  and  fifth 
are  that  the  lots  were  not  appraised  separately ;  that  they 
were  not  offered  for  sale  separately,  and  that  they  were 
not  sold  separately.  This  motion  was  overruled,  and  the 
sale  confirmed.  The  errors  alleged  in  the  petition  in  this 
court  are,  that  the  district  court  erred  in  overruling  the 
motion  of  the  defendant  to  set  aside  the  sale;  and  that 
the  district  court  erred  in  permitting  the  lots  to  be  sold 
in  bulk,  and  refusing  to  sustain  the  objections  of  the 
plaintiff  in  error,  and  in  failing  to  require  the  appraise- 
ment and  sale  of  the  lots  separately. 

The  decree  was  erroneous. in  not  fixing  the  amount 
chargeable  to  each  lot  respectively;  but  this  error  the  de- 
fendant (now  plaintiff  in  error)  waived,  and  did  not  com- 
plain thereof*  in  his  objection  in  the  district  court,  nor 
does  he  now  in  his  petition  in  this  court.  The  decree  of  the 
court  should  stand,  but  can  the  sale  be  sustained  under 
this  decree?  We  think  not.  The  statute  provides  that 
upon  foreclosure  of  tax  liens  the  "tract  or  lot"  shall  be 
sold  in  all  respects,  as  far  as  practicable,  as  though  the 
same  were  a  mortgage.  Section  179,  Revenue  Act.  Sec- 
tion 860  of  the  Code  provides  that  "If  ♦  ♦  ♦  it  shall 
appear  to  the  court  that  the  mortgaged  premises  are  so 
situated  that  a  sale  of  the  whole  will  be  most  beneficial  to 
the  parties,  the  decree  shall,  in  the  first  instance,  be  en- 
tered for  the  sale  of  the  whole  premises  accordingly." 
Where  there  is  no  such  finding  and  decree  the  tracts  or 
lots  must  be  appraised  and  sold  separately.  Lwughlin  v. 
Schuyler,  1  Neb.,  409.  There  was  no  such  finding  and 
decree  in  this  case,  and  the  sheriff  should  have  sold  the 
tracts  and  lots  separately.  The  objection  to  the  sale  was 
made  in  due  time  and  should  have  been  sustained. 
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It  is  recommended  that  the  order  of  the  district  conrt 
confirming  the  sale  be  reversed,  and  a  new  sale  ordered. 

Oldham  and  Pound,  CO.,  concur. 

Bevebseu)  and  remandbd. 


Mart  B.  Shelby  v.  John  A.  Oreighton. 

Filed  Jaituabt  8,  1902.    No.  10,632. 
Ck>mmi8sioner's  opinion.    Department  No.  8. 

1.  Appeal  and  Error:  Ebbob  Must  be  Shown  Aitfuiicativelt.    A  plain- 

tiff in  error  must  show  affirmatively  that  error  was  committed 
and  that  he  was  entitled  as  a  matter  of  law  to  a  different  Judg- 
ment or  order  from  that  complained  of. 

2.  Judgments:   FmDiNos:    Modification.    Where  the  findings  show  a 

narrower  liability  than  that  enforced  by  the  judgment  of  the 
court,  or  show  no  liability  and  the  judgment  enforces  one,  or  in 
any  other  way  a  discrepancy  between  findings  and  judgment  is 
presented  which  no  possible  state  of  the  pleadings  could  justify, 
modification  or  reversal  may  be  had  upon  a  record  showing  such 
findings  and  judgment  only. 

3.  Judgments:    Findings:    Modification.     But  where  the  ground  of 

complaint  is  that  the  findings  of  themselves  would  entitle  the 
plaintiff  in  error  to  more  relief  than  was  granted,  a  record  con- 
taining the  findings  and  judgment  only  is  insufficient  to  procure 
modification  or  reversal,  since  the  prayer  of  the  petition  may  have 
been  more  limited  than  the  relief  warranted  by  the  facts  aUeged 
and  found. 

4.  Contracts:   Limctation  in  Equity.    If  a  contract  is  so  broad  in  its 

language  as  to  cover  matters  of  which  the  parties  were  ignorant, 
equity  may  confine  its  application  to  the  real  purposes  of  the 
bargain. 

Error  from   the  district  court   for  Douglas   county. 
Tried  below  before  Soott,  J.    Affirmed. 

Wm.  D.  Beckett  and  J.  W.  Woodrough,  for  plaintiff  in 
error, 

Woolworth  d  McHugh,  contra. 
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Pound,  O. 

The  record  before  us  contains  only  the  decree  of  the 
lower  court.    Error  is  assigned  upon  the  decree  itself,  the 
plaintiff  in  error  seeking  to  secure  its  modification,  to 
quote  from  the  brief  of  counsel,  so  as  to  make  it  "conform 
to  and  be  consistent  with  itself."    We  have  no  doubt  that 
there  are  cases  where  a  decree  on  its  face  is  so  erroneous 
that  the  court  would  reverse  or  modify  it  upon  mere  view 
thereof  without  further  record.    Thus,  if  there  were  find- 
ings that  a  conveyance  was  made  to  a  bona  fide  purchaser 
for  value,  foUoTred  by  a  decree  that  it  be  set  aside  as  fraud- 
ulent, or  a  finding  upon  an  accounting  that  the  one  party 
owed  the  other  f  1,000,  followed  by  a  decree  awarding  the 
latter  f  2,000,  our  duty  would  be  clear.    No  pleadings  and 
no  record  of  any  kind  beyond  the  decree  itself  would  be 
necessary  to  enable  us  to  say  beyond  peradventure  that 
the  decree  was  erroneous  and  required  reversal  or  modi- 
fication.   But  it  does  not  follow  that  every  case  of  incon- 
sistency or  discrepancy  between  the  findings  and  the  de- 
cree demands  such  action  at  our  hands.    The  decree  must 
not  only  conform  to  the  findings,  but  it  must  be  in  accord- 
ance with  the  pleadings  as  well.     If,  for  example,  the 
petition  prays  judgment  for  fl,000  and  the  court  finds 
that  12,000  are  due,  its  judgment  for  the  former  sum  is  not 
erroneous.    In  such  a  case,  if  the  decree  alone  came  before 
us,  surely  we  should  not  allow  any  presumption  that  the 
plaintiff  had  prayed  for  all  that  was  due  him  to  move  us 
to  interfere  with  a  legal  and  proper  judgment.    One  has 
only  to  glance  at  the  reports  to  see  that  remittitur  is  or- 
dered frequently  because  a  plaintiff  has  failed  to  demand 
all  that  a  court  or  jury  found  he  might  have  claimed.    A 
plaintiff  in  error  must  do  more  than  show  possible  error. 
He  must  show  clearly  that  the  judgment  or  order  com- 
plained of  is  an4  must  be  erroneous,  and  that  he  was  en- 
titled as  a  matter  of  law  to  a  different  ruling.    To  show 
that  the  findings  of  the  court,  of  themselves,  would  permit 
or  even  require  more  relief  than  was  granted  is  only  to 
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show  a  possibility  of  error.  Before  we  can  say  that  there 
was  error,  we  must  see  the  pleadings  and  ascertain  that 
they  would  allow  the  full  measure  of  relief  required  by 
the  findings.  If  the  findings  show  a  narrower  liability 
than  that  enforced  by  the  decree,  the  case  is  otherv\^ise,  for 
no  pleading  of  any  sort  can  justify  recovery  of  more  than 
the  court  finds  to  be  due.  Counsel  have  attempted  with 
much  ingenuity  to  reconstruct  a  petition  from  the  several 
findings  of  the  court,  and  we  may  admit  that  the  findings 
indicate  to  a  high  degree  of  probability  the  kind  of  jyeti- 
tion  they  claim  to  have  presented.  But  we  do  not  think 
their  conclusion  irresistible.  It  is  a  principle  of  not  in- 
frequent application  that  where  a  contract  is  so  broad  in 
its  language  as  to  cover  matters  of  which  the  parties  were 
ignorant,  equity  may  confine  its  application  to  the  real 
purposes  of  the  bargain.  Fareioell  v.  Goker,  2  Mer. 
[Eng.],  353;  Ramsden  v.  Hylton,  2  Ves.  [Eng.],  304,  309; 
Lumley  v.  Wabash  R,  Co,,  76  Fed.  Rep.,  66.  This  prin- 
ciple may  have  been  the  basis  of  the  prayer  of  plaintiff's 
petition.  The  decree  is  in  complete  accordance  with  it, 
and  the  facts  found  are  such  as  to  call  it  into  operation. 
It  is  true  the  court  makes  findings  consistent  with  a 
prayer  of  much  wider  scope.  We  do  not  regard  this  as 
conclusive.  It  is  by  no  means  uncommon  for  courts  to  go 
beyond  the  issues  in  their  findings  nor  is  it  impossible  for 
able  counsel  to  overlook  matters  of  great  moment  in  the 
prayer  of  their  pleadings.  The  most  that  can  be  said  is 
that  the  decree  in  question  presents  a  strong  appearance 
of  error.  It  is  not  necessarily  erroneous,  and  its  true 
character  can  only  be  known  to  those  who  have  access  to  a 
petition  as  to  which  we  can  but  conjecture.  A  similar 
case  was  before  this  court  in  Galmelet  v.  Sichl,  54  Neb.,  97. 
It  is  recommended  that  the  decree  be  affirmed. 

Sedgwick  and  Oldham,  CO.,  concur. 

Affiemed. 
Opinion  on  rehearing  follows. 
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Mary  B.  Shelby  v.  John  A.  Ckeighton. 

Filed  November  6,  1902.    No.  10,632. 
Commissioner's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:  When  Findings  of  Fact  Presumed  Tbue.    Where 

the  evidence  is  not  preserved  and  a  transcript  of  the  pleadings 
is  not  presented,  it  will  be  conclusively  presumed  in  the  ap- 
pellate court  that  the  findings  of  fact  of  the  trial  court  are  true. 

2.  Executors    and    Administrators:    Purchase   of    Heir's    Interest: 

Bona  Fides.  An  administrator  occupies  a  fiduciary  relation  to  the 
heir  of  his  intestate,  and  where  by  contract  with  the  heir  such 
administrator  purchases  the  heir's  interest  in  the  real  estate  of 
his  Intestate,  the  transaction  will  be  rigidly  scrutinized  by  a  court 
of  equity.  However,  if  the  transaction  is  in  good  faith  and  wholly 
without  fraud,  it  may  be  treated  as  similar  transactions  between 
stratigers. 

3.  Executors    and   Administrators:    Purchase   of    Heir's    Interest: 

Mistake  in  Description:  Correction  in  Equity.  Where,  in  such 
case,  the  contract  by  mutual  mistake  is  made  to  convey  more  than 
was  intended  or  in  the  contemplation  of  the  parties  thereto,  a 
court  of  equity  may  reform  the  contract  to  conform  to  the  inten- 
tion of  the  parties. 

Rehearing  of  case  reported  ante,  page  264. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Scott,  J.    Judgment  helow  reaffirmed. 

Wm.  D.  Beckett  and  /.  W.  Woodroughy  for  plaintiff  in 
error. 

Wooltoorth  &  McHughy  contra, 

EiRKPATRICK,  C. 

This  case  is  brought  to  this  court  upon  error  from 
Douglas  county,  and  a  reversal  is  sought  of  a  decree  of 
the  district  court  modifying  in  part  a  contract  made  be- 
tween Joseph  Creighton  and  John  A.  Creighton,  who  were 
brothers,  for  the  sale  of  certain  lands,  inherited  from  Ed- 
ward Creighton,  a  deceased  brother.  An  opinion  was  filed 
in  this  case  at  a  prior  term  of  this  court   (January  8, 
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1902),  and  is  rei)orted  cmte,  page  264.  Upon  application 
of  plaintiff  in  error,  a  rehearing  was  allowed.  The  only 
record  brought  to  this  court  consists  of  the  findings  and 
decree  of  the  trial  court,  the  record  containing  neither  a 
bill  of  exceptions  nor  a  transcript  of  the  pleadings.  In 
this  condition  of  the  record  the  only  question  which 
can  be  determined  is  whether  the  judgment  is  in 
accordance  with  the  findings,  and  whether  the  several 
parts  of  the  decree  are  consistent  with  each  other.  The 
trial  court  found  that  on  the  5th  day  of  November,  1874, 
Edward  Oreighton  died  without  issue  and  intestate,  seized 
of  certain  premises,  only  a  portion  of  which  are  described 
in  the  decree,  leaving  as  his  heirs  at  law  two  brothers  and 
the  children  of  a  deceased  brother.  It  further  appears 
from  the  findings  of  the  trial  court  that  John  A.  Oreigh- 
ton, defendant  in  error,  was  appointed  administrator  of 
his  brother^s  estate,  and  that  he  filed  an  inventory 
of  his  brother^s  estate  in  the  probate  court  of  Doug- 
las county,  from  which  was  omitted,  apparently  by  mis- 
take, a  large  tract  of  land  situated  in  Douglas  county.  It 
further  appears  by  the  findings  that  John  A.  Oreighton  as 
administrator  purchased  from  his  brother  Joseph  the  lat- 
ter's  undivided  interest  in  all  the  lands  of  which  his 
brother  died  seized,  paying  therefor  the  sum  of  (30,000. 
It  appears  that  Joseph  Oreighton  executed  deeds  of  con- 
veyance covering  his  share  of  the  lands  so  far  as  the  prop- 
erty was  at  that  time  known,  and  that  he  also  agreed  in 
writing  to  convey  his  interest  in  any  lands  that  might 
subsequently  be  discovered.  This  agreement  he  seems  to 
have  carried  out,  dying  many  years  thereafter,  leaving 
plaintiff  in  error,  a  daughter,  as  his  sole  heir  at  law.  The 
trial  court  further  found  that  Joseph  Oreighton,  at  the 
time  he  entered  into  the  contract  with  his  brother  John  A., 
was  of  sound  and  contracting  mind,  and  that  he  had  full 
information  of  all  the  lands  of  which  his  brother  died 
seized,  except  the  tract  which  had  been  omitted  from^  the 
inventory,  and  that  John  A.  Oreighton  was  guiltless  of  all 
fraud  or  undue  means  in  procuring  the  contract 


Vol.  2]  JANUARY  TERM,  1902.  269 

Shelby  v.  CrelKhton. 

Joseph.  The  trial  court  adjudged  that  the  title  to  the 
land  which  was  not  described  or  included  in  the  inventory 
did  not  pass  to  John  A.  Creighton,  but  remained  the  prop- 
erty of  Joseph,  or  his  heir,  plaintiff  in  error,  and  decreed 
that  John  A.  Creighton  held  the  title  to  such  lands  in 
'trust  for  plaintiff  in  error,  and  by  the  decree  he  was  di- 
rected to  convey  such  lands  to  plaintiff  in  error. 

It  is  contended  on  the  part  of  plaintiff  in  error  that 
John  A.  Creighton  held  a  fiduciary  relation  to  Joseph 
Creighton,  and  that  occupying  this  relation,  he  was  for- 
bidden to  make  the  purchase  mentioned,  and  that  his  fail- 
ure to  describe  the  inventory  was  a  fraud  which  vitiated 
and  voided  the  entire  contract;  and  further,  that  the  trial 
court,  having  sustained  this  contention  as  to  the  land 
omitted  from  the  inventory,  should  have  set  aside  the  con- 
veyance as  to  all  other  lands.  The  failure  of  the  trial 
court  to  take  this  action  is  the  only  error  assigned  or  com- 
plained of. 

We  are  utterly  unable  to  determine  from  the  fragment 
of  the  record  brought  to  this  court  the  nature  of  the  plead- 
ings filed  by  plaintiff  in  error,  or  what  relief  was  de- 
manded. We  have  no  means  of  knowing  whether  plain- 
tiff in  error  sought  a  rescission  of  the  entire  contract,  or 
merely  sought  a  reconveyance  of  that  portion  of  the  prop- 
erty omitted  from  the  inventory,  as  not  being  within  the 
knowledge  or  contemplation  of  the  parties  when  the  con- 
tract was  made.  It  may  be  conceded  that  certain  findings 
of  the  trial  court  tend  to  give  color  to  the  theory  of  plain- 
tiff in  error  that  the  petition  sought  a  rescission  of  the 
entire  contract,  and  it  is  upon  this  theory  that  counsel  for 
plaintiff  in  error  base  their  contention  that  the  trial  court 
in  avoiding  the  contract  as  to  the  property  not  discovered 
in  the  inventory,  should  have  voided  the  contract  in  toto, 
because  of  the -fiduciary  relation  subsisting  between  ven- 
dor and  vendee.  But  we  are  firmly  of  the  opinion  that 
any  such  inference,  seemingly  warranted  by  some  of  the 
language  employed  by  the  trial  court,  would  fall  far 
short  of  that  affirmative  showing  of  error  required  by  the 
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well  settled  rule  in  this  court  that  error  must  affirmatively 
appear,  and  can  not  be  aided  by  presumptions. 

We  are  well  aware  that  transactions  such  as  that  under 
consideration,  occurring  l)etween  administrator  and  heir, 
are  subjected  to  close  scrutiny  by  the  courts,  and  if 
tainted  by  fraud  or  concealment,  however  slight,  will  be 
set  aside.  But  in  the  case  at  bar,  it  must  be  conclusively 
presumed  that  there  was  no  fraud  on  the  part  of  John 
A.  Creighton,  the  absence  of  fraud  being  found  as  a 
matter  of  fact  by  the  trial  court.  We  have,  then,  this 
situation :  two  parties  capable  of  contracting,  one  the  ' 
administrator,  the  other  the  heir ;  a  contract  between  them 
by  which  the  heir  conveys  his  interest  in  a  large  amount 
of  property  to  the  administrator,  and  the  latter  pays  a 
large  sum  of  money  for  such  intei*est;  a  finding  from 
which  it  may  l)e  inferred  that  both  parties  labored  under 
a  mistake  as  to  certain  property  owned  by  the  vendor  or 
heir,  and  a  decree  of  a  court  of  equity  that  the  title  to 
the  undiscovered  property  passed  to  the  vendee  in  trust, 
and  was  so  held  by  him  for  the  benefit  of  his  vendor's 
heirs,  with  directions  to  the  vendee  to  convey  such  prop- 
ertv  to  the  vendors  heir. 

The  contention  of  plaintiff  in  error  is  that  the  relief 
actually  granted  by  the  trial  court  under  this  state  of 
facts  is  tantamount  to  a  finding  that  the  contract  be- 
tween these  brothers,  the  one  heir  and  the  other  adminis- 
trator, was  per  se  void,  because  it  is  found  that  there  was 
an  omission  from  the  administrator's  inventory  of  a  por- 
tion of  the  deceased  brother's  estate;  that  this  omission, 
without  reference  to  the  manner  in  which  it  occurred, 
must  be  held  to  vitiate  the  contract  in  toto.  We  do  not 
think  the  rule  goes  to  the  extent  contended  for.  In  the 
absence  of  all  fraud,  misrepresentation,  or  intentional 
concealment,  as  in  this  case,  a  transaction  like  that  under 
consideration  may  be  permitted  to  stand  as  similar 
transactions  Ix^tween  persons  sustaining  the  relation  of 
strangers  to  each  other.  And  if  by  mistake  the  grantor 
conveyed  more  than  was  in  the  contemplation  of  either 
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party,  it  would  seem  that  equity  has  power  to  conform 
the  contract  to  the  intention  of  the  parties  thereto,  direct- 
ing a  reconveyance  of  that  portion  not  intended  to  be 
conveyed. 

In  Story,  Equity  Jurisprudence  [13th  ed.],  section  154, 
it  is  said :  "Courts  of  equity  have  not  hesitated  to  enter- 
tain jurisdiction  to  reform  all  contracts  where  a  fraudu- 
lent suppression,  omission  or  insertion  of  a  material 
stipulation  exists,  notwithstanding  to  some  extent  it 
breaks  in  upon  the  uniformity  of  the  rule  as  to  the  ex- 
clusion of  parol  evidence  to  vary  or  control  contracts; 
wisely  deeming  such  cases  to  be  a  proper  exception  to 
the  rule,  and  proving  its  general  soundness." 

3  Pomeroy,  Equity  Jurisprudence,  section  1376,  in 
discussing  the  same  subject,  says:  "This  subject  has 
already  been  treated  under  tlie  head  of  mistake,  and  little 
more  need  here  be  said.  Equity  has  jurisdiction  to  re- 
form written  instruments  in  but  two  well-defined  cases: 
(1)  Where  there  is  a  mutual  mistake, — that  is,  where 
there  has  been  a  meeting  of  minds — an  agrinnnent  actually 
entered  into— but  the  contract,  deed,  settlement,  or  other 
instrument,  in  its  written  form,  does  not  express  what 
was  really  intended  by  the  parties  thereto." 

So  in  the  case  at  bar,  we  can  not  see  why  the  trial 
court  could  not  properly  and  correctly  find  that  the  real 
contract  entered  into  between  Joseph  and  John  A. 
Creighton  was  that  the  former  should  sell  and  the  latter 
buy  the  interest  of  Joseph  in  his  deceased  brother's  real 
estate  so  far  as  that  interest  was  at  the  time  known  to 
them;  and  that  John  A.  having  by  the  conveyance  suc- 
ceeded in  getting  possession  of  an  additional  amount  of 
property,  not  within  the  contemplation  of  either  party  to 
the  contract,  and  at  the  time  unknown  to  Joseph,  he 
should  in  equity  be  required  to  reconvey  such  additional 
property  either  to  Joseph  or  his  heirs.  And  the  trial 
court,  having  power  to  enter  such  a  decree,  it  must  be 
presumed,  in  the  absence  of  a  transcript,  that  such  decree 
was  properly  entered  upon  the  pleadings.    We  have  given 
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a  careful  consideration  to  the  question  presented,  and 
can  not  say  that  error  affirmatiyely  appears  in  the  record 
before  us.  It  is,  therefore,  recommended  that  the  former 
opinion  be  adhered  to,  and  that  the  judgment  of  the  trial 
court  be  affirmed. 

Hastings  and  Day,  OC,  concur. 

JUDOMBNT  BBLOW  BBAFFIRMED. 


Phcenix  Insurance  Company  op  Hartford,  Connbscjti- 

CUT,  V.  Carl  Boehl  bt  al. 

Filed  Jaiojaiet  8,  1902.    No.  10,667. 
Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Equitt   and  Consciencb  Absent  fbom  Bnx. 

Where  a  bill  discloses  nothing  of  equity  and  still  less  of  conscience 
a  judgment  of  the  lower  court  dismissing  such  bill  will  be  afiirmed. 

2.  Appeal  and  Error:   Evidenoe.    Evidence  examined  and   held   Bufll- 

cient  to  sustain  the  judgment  of  the  district  court* 

Error  from  the  district  court  for  Harlan  county. 
Tried  below  before  Beall,  J.    Affirmed. 

Oeo.  W.  Wright,  for  plaintiff  in  error. 

R.  L.  Keester  and  J.  Q.  Thompson,  conira^ 

Oldham,  O. 

This  was  a  suit  in  equity  to  set  aside  an  order  of  con- 
firmation of  sale  in  a  mortgage  foreclosure  proceeding 
entered  by  the  district  court  for  Harlan  county,  Nebraska, 
on  the  20th  day  of  May,  1896.  The  petition  is  quite 
lengthy,  and,  if  it  contains  anything  at  all  that  wonld 
entitle  plaintiff  to  equitable  relief  it  arises  from  the  alle- 
gation of  fraud  and  imposition  charged  to  have  been 
practised  upon  the  court  by  defendants,  Claypool  and 
Cramer,  in  procuring  the  order  sought  to  be  set  aside. 
There  is  nothing  in  the  petition  that  clearly  discloees 
the  manner  in  which  plaintiff  was  injured  by  the  order 
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which  it  seeks  to  have  set  aside.    The  defendants,  Cramer 
and  Clay  pool,  answered  this  petition  denying  that  the 
order  of  confirmation   was  procured   by  fraud   or  mis- 
representation, but  alleged  that  it-  was  made  by  the  agree- 
ment of  all  the  parties  in  the  presence  of  the  court  in 
accordance  with  a  contract  entered  into  between  plaintiff 
and  defendants  and  no  exception  was  taken  to  the  order 
when  made  by  plaintiff's  attorney  who  was  then  present. 
The  testimony  introduced  at  the  hearing  shows  clearly 
and   unmistakably   that   the   order   complained    of    was 
entered  into  in  open  court  by  the  agreement  of  counsel 
of  plaintiff  and  both  defendants  and  that  it  was  made 
in  conformity  to  an  agreement  entered  into  by  the  plain- 
tiff and  the  defendant,  Claypool,  who  was  the  owner  of 
the  equity  of  redemption  of  all  the  mortgaged  premises 
except  one  lot  which  was  owned  by  the  defendant,  Cramer. 
The  evidence  showed  that  under  this  agreement  the  sale 
was  to  be  confirmed  on  all  the  mortgaged  property  except 
lot  1,  and  that  lot  1  was  to  be  released  in  consideration 
of  fSOO,  which  was  paid  by  defendant,  Cramer,  to  the 
plaintiff  for  such  release  and  that  after  confirmation  that 
the  plaintiff  was  to  quit-claim   the  premises,  with   the 
exception  of  lot  1,  to  defendant,  Claypool,  in  considera- 
tion of  his  paying  the  full  amount  of  plaintiff's  claim 
including  all  interest  and  costs  of  suit     The  evidence 
shows  clearly  that  after  the  confirmation  was  entered  this 
agreement  was  carried  out  and  plaintiff  quitclaimed  the 
land  with  the  exception  of  lot  1  to  defendant,  Claypool, 
and  received  in  consideration  therefor  the  full  amount  of 
their  claim,  with  interest  and  costs.    The  court  found  the 
issues  for  the  defendants  and  dismissed  plaintiff's  peti- 
tion and  plaintiff  brings  error  to  this  court. 

As  we  view  it  this  record  discloses  little  of  equity  and 
still  less  of  conscience  in  this  proceeding,  and  we  there- 
fore recommend  that  the  judgment  of  the  district  court 
be  afllrmed. 

Sbdowick  and  Pound,  CC,  concur. 

22  Affirmed. 
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Robert  MgCarty  et  al.  v.  Mary  E.  Morgan. 

Filed  January  8,  1902.    No.  10,685. 

Commissioner's  opinion.    Department  No.  2. 

1  Appeal  and  Error:  New  Trial:  Motion  for:  Indivisible.  Where 
two  or  more  parties  join  in  a  motion  for  a  new  trial  tfae  motion 
is  indivisible  and  unless  it  should  be  sustained  as  to  all  it  must 
be  overruled  as  to  all. 

2.  Beplevin  Action  Without  Possession  of  Property:  Form  of  Judg- 
ment. Where  plaintiff  begins  an  action  of  replevin  and  fails  to 
procure  possession  of  the  property  sued  for,  but  continues  the 
action  as  one  for  damages,  an  alternative  Judgment  for  the  re- 
turn of  the  property  or  its  value  is  not  required. 

Error  from  the  district  court  for  Sheridan  county. 
Tried  below  before  Westover,  J.     Affirmed. 

Frank  J,  Kelley,  for  plaintiffs  in  error. 

C.  Patterson  and  W.  W.  Wood^  contra. 

Oldham,  C. 

This  was  an  action  of  replevin  originally  instituted 
before  a  justice  of  the  peace  and  taken  by  appeal  to  the 
district  court  for  Sheridan  county,  Nebraska.  It  was 
stipulated  that  plaintiff  was  unable  to  procure  possession 
of  the  property,  and  the  action  by  agreement  proceeded  as 
one  for  damages.  Plaintiff  had  judgment  below  and  de- 
fendant«  bring  error  to  this  court 

The  alleged  errors  called  to  our  attention  in  the  brief 
of  plaintiffs  in  error  arise  largely  from  a  misconception 
of  the  record.  It  is  first  contended  that  the  court  erred 
in  not  dismissing  the  plaintiff's  appeal  because  no  appeal 
undertaking  was  filed  within  ten  days  of  the  trial  in  the 
justice's  court  The  record  shows  that  the  trial  was  had 
in  the  justice's  court  on  the  12th  day  of  February,  1897 ; 
that  an  appeal  undertaking  was  filed  and  approved  on  the 
18th  day  of  February,  1897,  and  that  a  transcript  was 
filed  in  the  office  of  the  clerk  of  the  district  court  for 
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Sheridan  county,  Nebraska,  on  the  26th  day  of  February, 
1897.  This  then  was  sufficient  to  invest  the  district  court 
for  Sheridan  county,  Nebraska,  with  jurisdiction  of  the 
subject-matter  of  tiie  controversy.  It  is  true  that  the 
record  shows  that  on  suggestion  of  a  diminution  of  the 
record  by  the  defendants  below  they  were  permitted  to 
file  a  corrected  and  supplemental  transcript  on  the  7th 
day  of  October,  1897;  but  the  filing  of  this  amended 
transcript  did  not  divest  the  district  court:  of  the  juris- 
diction it  had  acquired  over  the  subject-matter  of  the 
controversy. 

It  is  next  contended  by  counsel  for  plaintiiBFs  in  error 
that  there  is  not  sufficient  evidence  to  sustain  the  judg- 
ment against  defendant,  Robert  McCarty,  although  there 
may  be  sufficient  to  sustain  the  judgment  against  his 
co-defendant,  the  Enlow  Cattle  Company.  If  this  conten- 
tion is  well  founded  it  is  unfortunate  that  the  two  de- 
fendants filed  a  motion  for  a  new  trial  jointly  in  the  court 
below,  for  it  is  the  established  rule  that  where  two  or 
more  parties  join  in  a  motion  for  a  new  trial  the  motion 
is  indivisible  and  unless  it  should  be  sustained  as  to  all 
it  must  be  overruled  as  to  all.  Minick  v.  Huff,  41  Neb., 
516;  Gage  v.  Bloondngtcm,  37  Neb.,  699;  Scott  v.  Ghope, 
33  Neb.,  41. 

The  next  objection  raised  is  that  the  judgment  was  not 
in  the  alternative;  but  where  an  action  in  replevin  is 
instituted  and  the  plaintiff  fails  to  obtain  possession  of 
the  property  replevied  and  prosecutes  the  action  as  one 
for  damage  there  is  no  reason  for  an  alternative  judgment. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Sbdgwiok  and  Pound,  CC,  concur. 

Affirmed. 
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Solack  v.  Ganson. 

Jacob  Solack  bt  al.  v.  Oscar  B.  Qanson,  Administrator 
OF  THE  Estate  of  Barbara  Gans,  Deceased. 

Filed  Januabt  8,  1902.    No.  10,687. 

Commissioner's  opinion.    Department  No.  3. 

Appeal  and  Error:  Judgment  fob  Costs:  Final  Obdeb.  A  mere  judg- 
ment for  costs  is  not  a  final  Judgment  and  proceedings  in  error 
will  not  lie  to  reverse  such  judgment. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Baker,  J.  Petitioiv  m  error  dis- 
missed. 

Arthur  E.  Baldwin  and  John  H.  Cfrbssnum;  for  plain- 
tiffs in  error. 

Covell  &  Winter  and  G.  W.  Govell^  contra. 

Albert,  C. 

This  case  is  here  on  error.  The  judgment  complained 
of  was  rendered  in  an  action  brought  on  an  appeal  bond, 
and  is  a  judgment  for  costs  only.  It  has  been  repeatedly 
held  by  this  court  that  a  judgment  for  costs  is  not  a  final 
judgment  and  that  proceedings  in  error  will  not  lie  there- 
from. A  want  of  jurisdiction  would  render  an  examina- 
tion of  the  questions  raised  fruitless. 

We  .recommend  that  the  petition  in  error  be  dismissed. 

Ames  and  Duffib,  CO.,  concur. 

Petition  in  error  dismissed. 
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The  Omaha  Brewing  A.-;sociation  v.  Herman  Tilijsn- 

BURG. 

Filed  Januaby  8,  1902.    No.  10,739. 

Commissioner's  opinion.    Department  No.  2. 

Appeal  and  Error:  Sufficiency  of  Petition  and  Evidence:  Pre- 
sumptions. Where  a  cause  is  tried  to  the  court  and  there  is  a 
general  finding  for  the  plaintiff,  if  any  cause  of  action  is  stated 
and  there  is  evidence  thereon  sufficient  to  sustain  the  finding,  it 
will  be  presumed  that  the  court  proceeded  thereon  and  the  judg- 
ment will  be  affirmed,  although  the  petition  attempts  also  to  state 
a  cause  of  action  of  a  different  nature  which  would  not  sustain 
a  recovery. 

Error  from  the  district  court  for  Madison  county. 
Tried  below  before  Robinson,  J.     Affirmed. 

Allen  &  Reedy  for  plaintiff  in  error. 

Pmcers  &  Hays,  contra. 

Pound,  0. 

The  petition  alleges,  in  substance,  that  the  plaintiff, 
Tillenburg,  sold  and  delivered  to  the  Omaha  Brewing 
Association,  defendant,  certain  saloon  furniture,  bar  fix- 
tures and  stock,  and  as  part  payment  took  the  promissory 
note  of  one  Semler  for  $625  which  the  defendant  procured 
to  be  executed ;  that  the  note  is  past  due  and  unpaid,  that 
the  defendant  upon  request  has  failed  to  pay  it,  and  that 
it  cannot  be  collected  of  Semler,  who  is  insolvent.  It  is 
further  alleged  that  at  the  time  of  the  sale  the  defendant 
agreed  to  secure  the  Semler  note  and  did  secure  it  by 
giving  a  lien  on  the  property  sold,  evidenced  by  a  written 
agreement  recited  in  the  petition  and  hereinafter  de- 
scribed; that  afterwards  the  defendant  took  possession 
of  said  property  and  sold  it  without  plaintiff's  consent 
and  converted  the  proceeds,  and  that  the  property  was 
of  the  value  of  $1,000.  The  Avritten  agreement  referred 
to,  after  reciting  the  acceptance  of  the  Semler  note  as 
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part  payment,  provides  that  "if  said  Semler  fails  or  re- 
fuses to  pay  said  note  or  any  part  thereof  ♦  •  ♦  said 
Tillenhurg  shall  be  ^conreil  by  the  contract  between  the 
Omaha  Brewing  Assoiiation  and  H.  Semler,  in  the  same 
way  as  the  Omaha  Ilrc^wing  Association,  according  to 
their  resj)ective  claims."  It  is  not  easy  to  say  from  this 
petition  nor  from  the  brief  of  counsel  for  Tillenhurg, 
whether  it  is  intended  to  state  a  cause  of  action  for  con- 
versi(m  of  property  upon  which  the  latter  had  a  lien  or 
for  recovery  of  the  bahmce  of  the  purchase  price,  the 
note,  taken  us  conditiomil  payment,  being  uncollectible. 
The  plaintiff  in  error  takes  the  former  view,  and  if  such 
is  the  theory  on  which  the  judgment  was  rendered,  we 
do  not  tliink  it  can  stand.  There  is  no  allegation  that 
there  was  any  ccmtract  between  Semler  and  the  defendant 
nor  as  to  the  manner  in  whi^h  defendant  was  secured. 
The  agreement  recited  provides  that  plaintiff  and  defend- 
ant shall  be  secured  "in  accordance  with  their  respective 
claims,"  evidently  contemplating  an  apportionment  of  the 
security  pro  rata.  But  it  is  not  alleged  whether  there  was 
or  was  not  money  owing  from  Semler  to  the  association, 
nor  is  there  anything  to  show  to  what  portion  of  the 
whole  security  plaintiff  was  entitled.  It  is  very  doubtful, 
therefore,  whether  the  petition,  as  far  as  any  cause  of 
actiim  for  conversion  is  concerned,  will  sustain  the  judg- 
ment rendered.  However  this  may  be,  the  evidence  is 
clearly  insufficient.  The  defendant's  agents  and  officers 
deny  positively  that  they  ever  had  any  contract  or  agree- 
ment with  Semler  by  way  of  security,  or  any  other  secu- 
rity. Semler  testifies  vaguely  to  some  sort  of  instrument, 
but  his  testimony  is  confused  and  uncertain,  not  only  as 
to  its  terms  and  nature*,  but  as  to  its  very  existence.  It 
appears  that  Semler  owed  the  defendant  |500  or  |600  at 
the  time  of  the  alleged  conversicm,  and  as  the  property 
did  not  bring  much  more  than  this,  if  the  defendant  had 
lield  a  mortgage  or  lien  of  some  sort,  plaintiff,  under 
his  agreement,  could  only  have  benefited  in  proportion 
to  the  "respective  claims,"  which  would  not  permit  re- 
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covery  of  much  more  than  half  the  sum  awarded  him. 
But  we  do  not  think  this  the  only  possible  view  as  to 
the  nature  of  the  cause  of  action.  Trial  was  had  to  the 
court,  and  a  general  finding  was  rendered  for  the  plain- 
tiff. Hence  we  cannot  be  certain  on  what  theory  the 
judgment  proceeds.  If  any  cause  of  action  is  stated  and 
there  is  evidence  thereon  sufficient  to  sustain  the  findings 
and  judgment,  the  presumption  is  that  the  lower  court 
proceeded  upon  it^  and  it  is  our  duty  to  affirm  such  judg- 
ment The  allegation  of  further  facts  tending  to  show 
a  distinct  cause  of  action  of  another  nature,  so  long  as 
no  motion  was  made  for  separate  statement  and  no  ques- 
tions as  to  misjoinder  are  now  before  us,  would  not  be 
material.  A  good  cause  of  action  is  stated  for  the  bal- 
ance of  the  purchase  price.  A  sale  to  the  defendant  is 
alleged,  the  taking  of  the  Semler  note  in  part  payment, 
and  the  non-payment  thereof  and  insolvency  of  Semler. 
Obviously  the  note,  executed,  as  it  is  alleged,  at  the  pro- 
curement of  defendant  and  taken  under  the  express  agree- 
ment to  see  it  paid,  was  only  conditional  payment,  and 
if  it  remained  unpaid,  plaintiff  could  recover  on  the 
original  indebtedness.  National  Life  Ins.  Co,  v.  Oohlc, 
51  Neb.,  5.  We  do  not  see  that  any  additional  allegations 
were  needed  to  show  a  cause  of  action  of  this  sort  The 
evidence  as  to  who  was  vendee  in  the  sale  is  conflicting, 
but  sufficient  to  sustain  a  finding  for  plaintiff.  Defend- 
ant's agent  testifies,  and  he  is  corroborated  by  one  of 
the  chief  officers  of  the  association,  that  plaintiff  sold 
directly  to  Semler  and  that  defendant's  agent  merely  as- 
sisted in  getting  the  purchaser  and  in  conducting  the 
negotiations.  The  plaintiff  testifies  positively  that  he 
sold  to  the  defendant;  that  the  defendant  put  Semler  in 
under  some  agreement  of  its  own  with  the  latter;  that 
he  refused  to  take  Semler's  note  or  look  to  Semler;  and 
that  defendant's  agent  told  him  he  could  rely  on  the  asso- 
ciation for  his  money  and  that  it  would  allow  him  the 
benefit  of  the  security  given  it  by  Semler.  Semler's  evi- 
dence is  inconclusive  and  uncertain,  but  much  of  it  goes 
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to  corroborate  plaintiff.  Two  other  witnesses,  present  at 
the  negotiations,  testify  that  the  defendant,  not  Semler, 
was  vendee.  The  language  of  the  agreement  appears  to 
indicate  the  contrary,  and  there  are  circumstances  on 
both  sides.  Taking  the  testimony  as  a  whole,  we  think 
a  trier  of  fact  might  fairly  find  tiiat  there  was  a  sale  to 
the  defendant,  that  the  Semler  note  was  taken  in  con- 
ditional payment,  and,  as  that  note  is  uncollectible,  that 
plaintiff  should  recover.  The  petition,  as  has  been  seen, 
set  up  facts  sufficient  to  permit  recovery  on  such  finding. 
The  only  errors  argued  are  that  the  petition  fails  to 
state  a  cause  of  action  and  that  the  finding  and  judgment 
are  contrary  to  the  evidence.  We  are  not  bound  to 
examine  the  other  assignments.  It  is  therefore  recom- 
mended that  the  judgment  be  affirmed. 

Sedgwick  and  Oldham,  CO.,  concur. 

Affirmed. 
Opinion  on  rehearing  follows. 


Thb  Omaha  Brewing  Association  v.  Herman  Tilubn- 

BURG. 

Filed  October  22,  1902.    No.  10,739. 

Commissioner's  opinion.    Department  No.  3. 

Pleading:  Pabt  Payment  by  Thibd  Pabty:  Sutticiency  of  Petition. 
The  facts  stated  in  the  petition  set  out  in  the  opinion,  held,  in- 
sufficient to  constitute  a  cause  of  action. 

Kehearing  of  ease  reported  ante,  page  277. 

Error  from  the  district  court  for  Madison  county. 
Tried  below  before  Robinson,  J.  Former  opinion  set 
aside  and  judgment  below  reversed. 

Allen  &  Reedy  for  plaintiff  in  error. 

Potoers  d  Hays,  contra*. 
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This  case  is  before  us  on  rehearing.  The  former  hear- 
ing was  before  another  department,  whose  opinion  was 
filed  January  8,  1902,  and  reported  ante^  page  277.  In 
the  district  court,  there  was  a  finding  and  judgment  for 
the  plaintiflf  (the  defendant  in  error).  The  defendant 
brings  error. 

The  principal  question  presented  by  the  record  is 
whether  the  petition,  filed  in  the  district  court,  states  a 
cause  of  action.    The  petition  is  as  follows: 

"The  plaintiflf  complains  of  the  defendant,  the  Omaha 
Brewing  Association,  and  for  cause  of  action  alleges : 

"1.  That  on  the  2d  day  of  February,  1893,  the  plain- 
tiff sold  and  delivered  to  the  defendant,  the  Omaha  Brew- 
ing Association,  certain  saloon  furniture,  bar  fixtures  and 
stock,  for  the  sum  of  )pl,375  and  as  part  payment  therefor 
the  defendant  procured  to  be  executed  and  delivered  to 
plaintiflf  the  one  certain  promissory  note  of  the  defendant, 
Henry  Semler,  which  note  is  in  the  words  and  figures 
following : 

"*f625.  Norfolk,  Neb.,  February  2,  1893. 

"  ^On  or  before  August  1st  after  date  for  value  received 
I  promise  to  pay  to  the  order  of  H.  Tillenburg  six 
hundred  and  twenty-five  dollars  with  interest  at  the  rate 
of  seven  per  cent,  from  date  until  paid. 

"  ^Henry  Semler.' 

"2.  No  part  of  said  sum  mentioned  in  said  note  has  been 
paid,  although  long  since  past  due,  and  there  is  now  due 
and  unpaid  thereon  the  sum  of  f625  and  interest  at  the 
rate  of  7  per  cent  per  annum  from  February  2,  1893, 
and  the  defendant,  the  Omaha  Brewing  Association, 
though  requested  has  not  paid  the  same  or  any  part 
thereof,  and  plaintiflf  has  been  unable  to  collect  said  note 
from  said  Semler  who  is  insolvent. 

"3.  The  defendant,  the  Omaha  Brewing  Association, 
at  the  time  of  purchasing  said  saloon  furniture,  bar  fix- 
tures and  stock,  agreed  with  the  plaintiff  in  consideration 
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of  plaintifif  taking  the  said  Semler  note,  as  part  payment 
for  said  property  so  sold,  to  secure  the  said  note  to  plain- 
tiff, and  thereupon  agreed  to,  and  did  secure  the  same 
by  giving  the  plaintiff  a  lien  upon  the  said  property  so 
sold  to  insure  the  payment  of  said  note,  the  instrument 
evidencing  said  lien  is  hereto  attached  and  marked  exhibit 

"4.  The  defendant,  the  Omaha  Brewing  Association, 
thereupon  took  possessioil  of  said  property  so  sold,  and 
upon  which  it  had  given  the  plaintiff  a  lien  to  secure  the 
payment  of  said  note.  And,  thereupon,  and  without  the 
consent  of  plaintiff  sold  said  property  and  converted  the 
proceeds  thereof  to  its  own  use  and  benefit,  which  property 
was  of  the  value  of  ?1,000.  And  said  defendant  has 
neglected  and  refused  to  pay  said  sum  of  money  evidenced 
by  said  note  or  any  part  thereof,  although  requested  so 
to  do. 

"Wherefore  plaintiff  prays  for  judgment  against  the 
defendant,  the  Omaha  Brewing  Association,  for  the  sum 
of  |625  with  interest  thereon  from  February  2,  1893,  at 
the  rate  of  7  per  cent,  per  annum  and  costs  of  suit." 

Exhibit  "A,"  referred  to  in  the  petition,  is  as  follows : 

"Exhibit  ^A.' 

"Whereas,  H.  Tillenburg  has  this  day  sold  his  saloon 
to  H.  Semler,  and  whereas,  said  Tillenburg  has  accepted 
for  said  saloon  one  certain  promissory  npte  of  $625  signed 
by  said  H.  Semler  as  part  payment 

"Now  if  said  Semler  fails  or  refuses  to  pay  said  note 
or  any  part  thereof,  it  is  agreed  hereby  that  said  Tillen- 
burg shall  be  secured  by  the  contract  between  the  Omaha 
Brewing  Association  and  n.  Semler,  in  the  same  way  as 
the  Omaha  Brewing  Association  according  to  their  re- 
spective claims. 

"Norfolk,  February  2,  1893. 

"Omaha  Bbewing  Association, 

"Per  Henry  Heubbns." 
It  is  not  easy  to  determine,  from  the  petition  just  set 
out,  whether  the  plaintiff  sought  to  recover  for  a  con- 
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version  of  the  property  on  which  he  alleges  he  had  a  lien, 
or,  for  the  balance  due  on  the  original  consideration  for 
which  the  property  was  sold.  As  to  the  former,  the  peti- 
tion is  clearly  insufficient.  The  only  allegation  tending 
to  show  that  the  plaintiff  had  a  lien  on  the  property,  is, 
that  the  defendant  secured  ^the  note  by  giving  a  lien  on 
the  property,  and  that  such  lien  is  "evidenced"  by  Exhibit 
"A."  There  is  no  allegation  of  the  existence  of  any  con- 
tract between  Semler  and  the  defendant.  The  plaintiff 
insists  that  the  defendant,  having  made  the  contract  evi- 
denced by  Exhibit  "A"  is  estopped  to  deny  the  existence 
of  the  contract  between  itself  and  Semler  therein  men- 
tioned. The  answer  to  this  is  that  it  is  not  alleged  that 
Exhibit  "A''  was  executed  by  the  defendant.  The  mere 
fact  that  it  is  attached  to  the  petition,  and  purports  to 
have  been  signed  by  the  defendant,  tenders  no  issue,  and 
falls  far  short  of  charging  the  defendant  with  its  execu- 
tion. The  only  allegation,  then,  that  the  plaintiff  had 
any  lien  or  interest  in  the  property  is  that  the  defendant 
gave  him  a  lien  thereon.  Such  allegation,  standing,  as 
it  does,  without  any  statement  of  the  facts  showing  a 
contract  between  the  parties  whereby  such  lien  was 
created,  is  a  mere  conclusion  and  of  no  issuable  value. 
Cooper  V.  Freneh,  52  la.,  531 ;  Esch  v.  White^  85  N.  W. 
Rep.  [Minn.],  238;  Bloomingtoiv  Mining  Co.  v.  Searles, 
49  Atl.  Rep.  [N.  J.],  543;  Bush  v.  Coler,  69  N.  Y.  Supp., 
770. 

That  the  i)etition  does  not  state  a  cause  of  action  on 
the  original  consideration,  to  our  minds,  is  equally  clear. 
We  recognize  the  rule  that  the  note  of  a  third  party, 
given  in  settlement  of  a  debt,  does  not  operate  as  a  pay- 
ment of  such  debt,  in  the  absence  of  an  agreement  to 
that  effect.  Berry  v.  Griffin,  69  Am.  Dec.  [Md.],  123. 
But,  in  our  opinion,  the  facts  pleaded  do  not  bring  the 
case  within  that  rule.  Its  application  is  limited,  we  think, 
to  cases  wherein  the  note  is  a  separate  and  independent 
transaction.  In  this  case  it  was  contemporaneous  with 
and  a  part  of  the  contract  of  sale.    The  petition,  taken  as 
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a  whole,  does  not  show  an  agreement  on  the  part  of  the 
defendant  to  pay  |1,375  for  the  property ;  on  the  contrary, 
it  shows  an  express  agreement  that  ?625  of  that  amount, 
the  face  of  the  note,  was  to  be  paid  by  Semler.  He  was 
not  a  third  party,  in  the  sense  of  being  a  stranger  to 
the  contract  of  sale,  but  was  a  party  to  it,  as  shown  by 
his  agreement  to  pay  a  part  of  the  consideration.  To 
hold  the  defendant  liable  for  that  part  of  the  considera- 
tion  which  the  parties  had  agreed  should  be  paid  by  Sem- 
ler, would  be  to  make  a  new  contract,  and  to  impose  a 
burden  on  the  plaintiff  which  was  not  within  the  con- 
templation of  the  parties  when  the  contract  was  made. 

In  our  opinion  the  petition  wholly  fails  to  state  a 
cause  of  action.  In  this  view  of  the  case,  it  is  unnecessary 
to  consider  the  other  assignment  relied  upon,  relating  to 
the  sufficiency  of  the  evidence. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 

Ambs  and  Duffib,  CO.,  concur. 

Judgment  below  reversed. 


WiixLiAM  D.  Lashmett,  appellee,  v.  John  Prauej^  ap^ 

PELLANT,   ET  AL. 

Filed  Januaby  8,  1902.    No.  10,753. 

Commissioner's  opinion.     Department  No.  3. 

1.  BiUs  and  Notes:    Bona  Fide  Purchaser:    Definition.    The  indorsee 

of  negotiable  paper  before  due  and  without  notice  of  defenses,  as 
collateral  security  for  an  antecedent  debt,  is  a  bona  fide  holder 
thereof  for  value  within  the  meaning  of  the  law  merchant. 

2.  Fraudulent  Conveyances:   Indebtedness  of  Pia.intiff  to  Defendant 

A  Defense.  To  an  action  by  a  judgment  creditor  to  set  aside  con- 
veyances alleged  to  have  been  made  in  fraud  of  the  Judgment,  it 
is  a  defense  that  the  plaintiff  is  indebted,  upon  simple  contract, 
to  the  judgment  debtor  in  an  amount  equal  to  the  judgmenti 
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Appeal  from  the  district  court  for  loiii  county.  Tried 
below  before  Kendall,  J.     Reversed  and  dismissed. 

O.  A.  Abbott y  for  appellant. 

In  an  action  in  the  nature  of  a  creditor's  bill  it  is  a 
proper  defense  to  show  that  the  plaintiff  is  justly  in- 
debted to  the  defendant  in  a  sum  largely  in  excess  of  the 
judgment  which  is  the  basis  of  such  an  action.  Doyle  v. 
Leitelt,  97  Mich.,  298;  Raymond  v.  a  recti,  12  Neb.,  215; 
Btirgev.  Gandy,  41  Neb.,  149;  Ncsbitt  v.  Campbell^  5  Neb., 
429;  Walker  v,  Hedyicick,  8  Cal.,  398. 

A.  M.  Robbins  and  C,  L  Bragg,  contra. 

In  equity,  in  order  to  entitle  a  claim  not  in  judgment  to 
be  set  off  against  a  judgment,  it  must  be  plead  and  proved 
that  the  person  against  whom  the  claim  is  sought  to  be 
set  off,  and  who  is  the  owner  of  the  judgment,  is  insolvent. 
Uobbs  V.  Duff,  23  Cal.,  627;  Howard  v.  t:i1wres,  20  Cal., 
277;  Russell  v.  Conway,  11  Cal.,  93;  Naglee  v.  Palmer,  7 
Cal.,  543;  Thrall  v.  Omaha  ^Hotel  Co.,  5  Neb.,  295;  Rich- 
ardson V.  Doty,  44  Neb;,  73;  Waterman,  Set-off  [2d  ed.], 
sections  347,  348;  22  Am.  &  Eng.  Ency.  Law  [1st  ed.],  449; 
Bogg  V.  Jefferson,  10  Wend.  [N.  Y.],  615;  ISmith  v.  Btiggs, 
9  Barb.  [N.  Y.],  252;  Firme^iich  v.  Bovee,  1  Hun  [N.  Y.], 
532;  Goddard  v.  Stiles,  90  N.  Y.,  199;  Thorp  v.  Wegefarth, 
56  Pa.  St.,  82;  7  Wait,  Actions  and  Defenses,  526;  Gay  v. 
Gay,  10  Paige  Ch.  [N.  Y.],  369;  Swift  v.  Prouty,  64  N.  Y., 
545. 

Ames,  C. 

On  the  8th  day  of  October,  1896,  the  appellee,  William 
Lashmett,  recovered  a  judgment  for  fifteen  hundred  dol- 
lars and  costs,  against  the  appellant,  John  Prall,  in  an 
action  for  damages  for  tort.  Before  the  judgment,  but 
after  the  cause  for  action  arose,  Prall  had  conveyed  cer- 
tain lands  belonging  to  him  to  certain  of  his  relatives 
without  consideration.    Execution  having  been  issued  and 
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returned  unsatisfied  this  action  was  begun  to  set  aside 
the  conveyances,  and  subject  the  land  to  the  judgment.  As 
a  defense  to  this  action  Prall  pleaded  an  indebtedness  due 
to  himself  from  Lashmett  of  $2,505,  and  interest,  upon  a 
negotiable  promissory  note,  executed  by  the  latter  to  Sears 
Brothers,  a  partnership,  and  indorsed  and  delivered  for 
value  before  due  to  the  defendant  In  reply  it  was  denied 
that  Prall  was  the  owner  of  the  note,  and  pleaded  that  at 
the  time  it  was  executed  it  was  agreed  that  it  should  be 
treated  merely  as  a  memorandum  of  a  transaction,  by 
which  Lashmett  purchased  a  herd  of  cattle  from  Sears, 
the  animals  to  bo  taken  to  Omaha  and  sold  and  settled  for 
at  the  sum  actually  obtained  for  them  at  the  sale.  It  was 
alleged  that  pursuant  to  this  agreement,  the  cattle  were 
sold  for  f 2,100  and  a  settlement  made  between  the  par- 
ties, in  consequence  of  which  Lashmett,  after  deducting 
|1,350  previously  due  to  him  from  Sears  Brothers,  paid 
the  residue  of  the  $2,100  to  the  latter,  thus  satisfying  the 
note  in  controversy.  It  is  further  alleged  that  Prall  had 
notice  of  these  facts  before  he  acquired  possession  of  the 
note,  and  it  is  denied  that  he  paid  value  for  it  The  court 
made  no  general  finding  of  fact  After  finding  that  the 
conveyances  by  Prall  were  without  consideration  and 
void  as  to  his  creditors,  concerning  which  finding  there  is 
no  complaint,  he  found  that  an  agreement  as  to  the  use 
to  be  made  of  the  note  was  entered  into  between  Sears 
Brothers  and  Lashmett  substantially  as  pleaded,  and  that 
settlement  and  satisfaction  of  the  indebtedness  took  place 
between  the  parties  before  the  note  came  into  the  posses- 
sion of  Prall.  The  court  did  not  find  when  Prall  acquired 
the  note  or  w^hether  any,  or,  if  any,  what,  consideration 
he  paid  for  it,  but  it  was  found  that  Prall  was  not  an  in- 
nocent purchaser  of  the  instrument  because  of  having  re- 
ceived notice  concerning  it  through  his  agent,  one  John 
Wall.  From  the  evidence  preserved  in  the  bill  of  excep- 
tions it  appears  suflSciently  that  Prall  obtained  the  note 
before  its  maturity,  and  as  a  collateral  security  for  aji 
indebtedness  exceeding  its  amount,  from  Sears  Brothers 
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to  himself.  It  is  not  disputed  that  Wall  was  at  one  time 
the  agent  of  Prall,  and  that  notice  to  him  concerning  the 
matter  was  effectual  aa  notice  to  his  principal.  A  few 
days  after  the  cattle  were  sold,  Prall  sent  Wall  to  Lash- 
mett,  to  attempt  to  get  the  latter  to  pay  the  proceeds  of 
the  sale  in  satisfaction  of  the  indebtedness  to  the  former. 
As  to  what  occurred  at  the  interview  Lashmett  and  Wall 
are  the  only  witnesses,  and  their  testimony  is  very  brief. 
Wall  testified  that  Lashmett  said  that  he  had  given  the 
note,  but  that  Sears  Brothers  were  owing  him  |500,  which 
he  was  entitled  to  have  and  should  require  to  have  cred- 
ited thereon^  before  he  would  pay  it.  Lashmett  says  that 
the  note  was  not  mentioned  in  the  conversation,  and  that 
he  told  Wall  that  he,  Lashmett,  was  owing  Sears  Brothers 
f 700,  or  such  a  matter,  and  refused  to  pay  him  anything, 
and  after  he  had  gone  away  the  witness  settled  with  Sears 
Brothers.  One  of  the  Sears  Brothers  was  present,  and, 
Lashmett  says,  told  him  not  to  pay  Wall  anything,  but  it 
does  not  appear  that  he  had  any  conversation  with  Wall. 
The  court  evidently  disposed  of  the  case  upon  the  as- 
sumption that  a  subsisting  indebtedness  of  the  plaintiff 
to  the  defendant  is  not  to  any  extent  or  degree  a  defense  to 
the  action  and  did  not  therefore  determine  especially  or 
otherwise  which  of  these  two  versions  of  the  interview  is 
the  more  accurate.  We  are,  consequently,  called  upon  to 
determine  that  question  for  ourselves,  and  in  the  light  of 
all  the  circumstances  of  the  case  are  led  to  adopt  the 
former  of  them.  They  agree  in  the  respect  that  both  rep- 
resent Lashmett  as  admitting,  or  at  least  not  denying,  the 
validity  of  the  note  in  its  inception  and  its  continuing 
obligation  for  some  amount.  In  view  of  such  admission  we 
think  the  burden  was  upon  the  plaintiff  not  only  to  show 
the  extent  of  the  credit  thereon  to  which  he  was  entitled, 
but  that  having  had  an  opportunity  to  make  his  claims  in 
that  respect  known  to  the  defendant  through  his  agent. 
Wall,  he  made  a  full  and  fair  disclosure  of  them  and  with- 
held nothing  which  it  was  to  the  interest  of  the  latter  to 
know.     Fair  dealing  required  at  least  this  much  at  his 
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hands.  That  he  did  not  so  conduct  himself  he  now  admits 
by  asserting  under  oath  that  even  his  admission  of  an 
indebtedness  of  f 700  was  false.  This  fact  in  connection 
with  other  circumstances,  not  necessary  to  be  recited  in 
detail,  induce  us  to  prefer  the  testimony  of  the  apparently 
disinterested  witness,  Wall.  This  evidence  is  sufficient  to 
charge  Prall  with  notice  that  Lashmett  was  entitled  to  a 
credit  on  the  note  to  the  extent  of  f500,  but  was  not 
enough  to  put  him  on  inquiry  as  to  any  other  of  the  matr 
ters  pleaded  in  the  reply  in  this  action.  The  indorsement 
upon  the  note  is  dated  as  of  March  12,  and  the  preponder- 
ance of  the  evidence  is  that  it  was  not  in  fact  made,  nor 
the  note  transferred,  until  after  the  settlement  between 
Lashmett  and  the  payees  on  March  19.  Thus  is  reached 
one  of  the  vital  points  in  the  case.  If  Prall  at  the  time 
the  note  was  transferred  to  him,  had  parted  with  a  present 
consideration  on  the  faith  of  it,  he  would  have  been  pro- 
tected by  the  familiar  rules  of  the  law  merchant.  But  it 
is  conceded  that  he  accepted  it  as  collateral  security  for 
an  antecedent  indebtedness.  We  are  not  aware  that  this 
precise  point  has  ever  been  before  this  court.  The  cases 
of  Helmer  v.  Commercial  Bank^  28  Neb.,  474;  Koehler  v. 
Dodge,  31  Neb.,  328,  and  Cropsey  v.  Averilly  8  Neb.,  151, 
were  all  instances  in  which  the  note  was  accepted  as  col- 
lateral security  for  an  indebtedness  then  created,  and  are 
supported  by  the  great  weight  of  authority  and  reason. 
But  in  Martin  v.  Johnston,  34  Neb.,  797,  it  was  held  that 
one  who  accepted  a  negotiable  note,  without  notice  of  de- 
fenses, in  payment  of  an  antecedent  debt,  was  a  hona  fide 
holder  for  value,  and  precisely  the  same  principles  must 
apply  to  one  who  receives  such  an  instrument  as  collateral 
security.  Such  is  also,  we  think,  the  weight  of  authority 
in  this  country  and  in  England.  Colebrook,  Collateral 
Securities,  section  18,  et  seq.y  and  notes.  Prall  is,  there- 
fore, entitled  to  be  regarded  as  an  innocent  holder  for 
value  of  the  Sears  Brothers'  note  to  the  extent  of  |2,005, 
and  interest,  but  it  is  urged  that  a  simple  contract  debt 
of  Lashmett  to  Prall  is  not  a  defense  to  the  action,  because 
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of  the  general  rule  that  such  a  debt  cannot  be  set  off  in 
equity  against  a  judgment.  This  rule  is,  however,  not 
applicable  to  the  case.  The  appellee  is  not  seeking  to  set 
off  his  note  against  the  judgment.  Should  his  defense  be 
upheld,  the  judgment  and  whatever  legal  processes  are 
provided  for  its  enforcement  would  remain  unimpaired. 
The  plaintiff  below  invoked  the  aid  of  a  court  of  equity, 
to  assist  him  in  the  collection  of  his  demand,  because,  he 
says,  he  is  without  remedy  at  law  for  the  enforcement  of 
a  just  claim,  but  if  in  truth  he  is  indebted  to  the  defendant 
in  a  sum  equal  to,  or  greater  than,  the  amount  of  the 
judgment,  the  legal  obstacles  which  he  asks  to  have  re- 
moved are  afflicting  him  with  no  injustice,  and  it  is  imma- 
terial by  what  instrument,  or  whether  by  any,  his  obliga- 
tion to  the  defendant  is  evidenced.  The  case  would  be 
quite  different  if  the  defendant  were  seeking  the  aid  of  a 
court  of  equity  to  restrain  the  collection  of  the  judgment 
by  execution,  or  if,  by  like  means,  he  was  seeking  to  pro- 
cure a  discharge  or  satisfaction  of  the  judgment.  He  is 
doing  neither,  but  on  the  other  hand  the  plaintiff  is  prose- 
cuting a  suit  in  equity  and  should  be  content  to  submit  to 
any  equitable  defense.  The  persons  to  whom  Prall  con- 
veyed his  lands,  are  the  natural  objects  of  his  bounty.  If 
Lashmett  is  justly  indebted  to  him  it  would  be  inequitable 
to  sacrifice  the  property  by  judicial  sale,  for  the  sole  rea- 
son that  the  note  in  question  has  not  been  reduced  to  judg- 
ment, and  it  does  not  appear  to  us  that  the  question  of 
Lashmett's  solvency  is  material.  The  note  could,  of  course, 
not  have  been  pleaded  as  a  set-off  in  the  action  for  tort. 

We  think  the  record  discloses  a  complete  defense  and 
it  is  recommended  that  the  judgment  of  the  district  court 
be  reversed  and  the  action  dismissed. 

DuFFiB  and  Albert,  CO.,  concur, 

Beversed  and  action  dismissed. 


23 


290  NEBRASKA  REPORTS.     [Unofpic!IAL. 

Clark  V.  Wolf. 

I 

Sarah  J,  C.  Clark,  appellee,  v.  Adam  Wolf,  appellant, 

BT  AL. 

Piled  Januaby  8,  1902.    No.  10,764. 

Commissioner's  opinion.    Department  No.  1. 

1.  Judicial  Sales:  Certificates  of  Liens:  Presumption  as  to  Time  of 
FiLiNO.  Where  the  record  is  silent  as  to  the  time  of  filing  copies 
of  the  certificates  of  liens,  it  will  be  presumed  that  they  were 
duly  and  regularly  filed. 

8.  Appeal  and  Error:  Judicial  Sales:  Irregularities.  A  sale  will  not 
be  set  aside  for  irregularities  or  errors  not  prejudicial  to  the  party 
complaining. 

Appeal  from  the  district  court  for  Howard  county. 
Tried  below  before  Kendall,  J.    Affirmed. 

Bell  &  Robinson,  for  appellant. 
Henry  Nunn,  contra. 

Day,  0. 

This  is  an  appeal  from  the  confirmation  of  a  judicial 
sale  made  in  pursuance  of  a  decree  of  mortgage  foreclosure 
entered  by  tlie  district  court  for  Howard  county.  The  ap- 
pellant urges  as  an  objection  to  the  confirmation  of  the 
sale  that  no  copy  of  the  certificates  of  the  county  treas- 
urer, county  clerk  and  clerk  of  the  district  court,  of  liens 
upon  the  premises,  were  filed  in  said  cause  before  the  sale. 
The  record  contains  copies  of  the  application  of  the  sher- 
iff to  the  several  officers  above  named  for  liens,  together 
with  their  certificates,  but  is  silent  as  to  when  the  copies 
were  deposited  with  the  clerk  of  the  district  court.  Where 
the  record  is  silent  as  to  the  filing  of  copies  of  the  certifi- 
cates of  liens  it  will  be  presumed  that  they  were  duly  and 
regularly  filed.    Bosttvick  v.  Keller,  62  Neb.,  815. 

It  appears  from  the  briefs  of  counsel  that  the  sheriff 
filed  with  the  clerk  of  the  district  court,  before  the  adver- 
tisement, the  original  certificates  obtained  from  the  county 
officers,  above  named^  instead  of  copies.    There  is  nothing 
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in  the  record  from  which  this  fact  appears  and  we  can  not 
consider  it.  Moreover,  the  property  sold  for  two-thirds  of 
the  gross  valuation  placed  upon  it  by  the  appraisers  and, 
therefore,  no  possible  prejudice  resulted  to  the  appellant. 
A  sale  will  not  be  set  aside  for  irregularities  or  errors  not 
prejudicial  to  the  party  complaining^  Miller  v.  Lanham, 
35  Neb.,  886. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Hastings  and  E^ibkpatriok,  CC,  concur. 

Affirmed. 


Thb  CoNNBcncuT  Trust  and  Safe  Deposit  Company, 
Trustee,  appellee,  v.  Geo.  W.  Southwick  et  al., 
Impleaded  with  George  A.  Klbckner  et  al.,  appel- 
lants. 

FiCBD  January  8,  1902.    No.  10,779. 
Commissioner's  opinion.    Department  No.  3. 
Appeal  and  Error:  Gokfugtino  Evidence. 

Appeal  from    the   district    court    for    Cedar    county. 
Tried  below  before  Evans,  J.  Affirmed. 

Alfred  O.  Strong^  for  appellants. 

J.  0.  Rohinsofif  contra. 

Ames,  O. 

This  is  an  appeal  from  a  decree  of  foreclosure  and  sale 
of  a  mortgage  upon  lands.  The  defense  is  payment.  The 
trial  court  was  met  at  the  threshold  of  the  controversy  by 
the  inquiry,  whether  the  person  to  whom  the  payment  was 
made  was  the  agent  of  the  mortgagee  with  sufficient  au- 
thority to  receive  it.  This  question  was,  by  a  general  find- 
ing of  all  the  issues  of  fact  in  favor  of  the  plaintiff  an- 
swered in  the  negative.  We  have  examined  the  record  so 
far  as  to  ascertain  that  the  evidence  upon  this  point,  which 
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is  both  direct  and  circumstantial^  is  in  sharp  conflict.  It 
is  the  settled  rule  of  this  c<5urt  that  in  such  a  case  the 
finding  of  the  trial  court  will  not  be  disturbed. 

It  is  recommended  that  the  judgment  of  the  district 
(fourt  be  affirmed. 

DuFFiB  and  Albbbt,  CO.,  concur. 

Affirmed. 


Charles  Crockett  v.  Belle  Miller. 

Fnja>  Jaituast  8,  1902.    No.  10,782. 
Commissioner's  opinion.    Department  No.  1. 

1.  Evidence:  Fraud  Appeartwo  First  in  Defendaitt's  Evidence.  Where 

plaintiff's  evidence  fails  to  show  a  prima  facie  case,  but  defendant 
goes  on  without  objection  and  supplies  facts  which  in  connection 
with  that  evidence,  if  taken  as  true,  would  make  out  a  case  for 
plaintiff,  it  is  not  error  to  permit  plaintiff  to  rebut  a  showing  as 
to  fraud  which  appears  for  the  first  time  in  defendant's  evidence. 

2.  Contract:   Oral  Bvidenoe:    Rulb  as  Between  Party  and  Stranokb. 

Doctrine  as  to  inadmissibility  of  oral  evidence  to  vary  a  contract 
has  no  application  as  between  a  party  to  it  and  a  stranger  where 
there  appears  no  estoppel  against  showing  the  truth. 

8.  Fraud:  Instructions:  Good  Faith  Presumed.  Instruction  that 
good  faith  is  presumed  in  business  transactions,  and  fraud,  if 
alleged,  must  be  shown,  held,  correct,  as  applied  to  matters  in 
which  the  parties  do  not  appear  to  have  any  family  relationship. 

4.  Api>eal  and  Error:  Instructions:  Undersoobino  Words.  Under- 
scoring in  an  instruction  the  words  bona  fide,  not  prejudicial  to  a 
party  alleging  fraud. 

Error  from  the  district  court  for  Knox  county.    Tried 
below  before  Kobinson,  J.    Affirmed. 

L.  G.  Chapman  J  John  B.  Hays  and  E,  A.  Houston^  for 
plaintiff  in  error. 

W.  L.  Eenderson,  8.  Draper  and  M.  F.  Harrington^ 
contra. 
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Hastings,  C. 

The  first  error  now  complained  of  by  the  defendant  be- 
low, plaintiff  in  error  here,  is  irregularity  on  the  part  of 
the  trial  court  in  permitting  the  plaintiff  to  make  out  her 
ownership  of  the  property  replevied  by  evidence  intro- 
duced on  rebuttal.  It  is  also  claimed  that  the  verdict  is 
contrary  to  law,  and  not  sustained  by  sufficient  evidence 
in  that  the  plaintiff's  evidence  shows  at  most  only  a  joint 
title  in  plaintiff  and  her  husband,  while  she  replevied  the 
entire  interest.  It  is  also  claimed  that  there  was  error 
in  instructing  that  fraud  is  never  presumed,  but  must  be 
proved,  and  that  the  law  presumes  that  every  person 
transacts  business  in  good  faith,  and  that  the  burden  is 
upon  the  party  charging  fraud  to  establish  it.  There  is 
further  complaint  as  to  the  underscoring  of  the , words 
^'bona  fide^^  in  an  instruction. 

It  must  be  admitted  that  if  the  case  had  stopped  when 
plaintiff  rested,  her  title  to  the  goods  replevied  would 
have  remained  very  dubious  indeed.  Plaintiff's  evidence 
in  chief  consisted  of  the  testimony  of  the  defendant,  sher- 
iff, that  he  levied  upon  the  stock  of  boots  and  shoes  in 
question  under  an  execution  against  one  Joseph  Horkey; 
that  the  goods  were  taken  from  him  by  replevin,  and  that 
he  at  no  time  ever  bought  them  from  Belle  Miller,  plain- 
tiff. George  E.  Cheney  then  testified  that  he  owned  the 
lot  and  building  in  Creighton  in  which  this  stock  of  goods 
was  kept;  that  he  leased  it  in  March  or  April  to  Belle 
Miller  or  to  Miller  &  Company,  which  he  said  was  the 
same  thing,  and  that  she  paid  the  rent.  On  cross-examina- 
tion he  said  that  he  made  and  delivered  the  lease  to  I.  B. 
Miller,  her  husband;  that  he  received  the  rents  from  the 
hands  of  Joseph  Horkey,  defendant  in  the  execution  on 
which  the  goods  were  taken ;  that  the  stock  of  goods  was 
chiefly  that  which  Mr.  Horkey  had  formerly  owned,  but 
there  had  been  no  removal  of  it  from  the  building  since 
Horkey  owned  it ;  that  it  had  been  sold  on  mortgages  about 
February  5  to  a  Mr.  Bonesteel,  who  sold  it  to  the  Millers 
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about  March  20 ;  that  after  its  second  sale  Mr.  Horkey  and 
Mr.  Miller  were  there  about  a  week,  when  the  latter  left 
and  Horkey  had  been  in  charge  ever  since  until  the  levy 
in  June,  apparently  managing  the  stock.  Mrs.  Miller  he 
said  was  not  tliere  at  the  time  of  the  purchase  so  far  as  he 
knew,  and  an  objection  was  sustained  to  the  question  as 
to  whether  she  had  been  there  since.  On  cross-examina- 
tion he  testified  that  the  rent  was  paid  by  checks  signed 
Miller  &  (Company,  drawn  by  Mr.  Horkey.  I.  B.  Miller 
testified  to  the  authenticity  of  Mrs.  Belle  Miller's  signa- 
ture on  exhibit  "B,"  which  was  a  certificate  of  association, 
certifying  that  she  constituted  the  firm  of  Miller  &  Com- 
pany, whose  business  "was  general  merchandizing  at 
Creighton,  Knox  county,  Nebraska.  This  certificate  and 
that  of  its  recording  on  May  19,  1897,  and  before  the  levy 
was  made,  was  introduced  and  plaintiff  then  rested. 

It  must  be  admitted  that  this  evidence  falls  decidedly 
short  of  establishing,  prima  faeie,  the  ownership  of  Mrs. 
Miller,  and  if  the  defendant  had  then  rested  his  case,  any 
judgment  against  him  would  have  to  be  reversed.  The 
evidence  simply  discloses  that  the  goods  when  seized  on 
the  writ  against  5Ir.  Horkey  were  under  that  gentleman's 
apparent  control  in  a  building  leased  to  Miller  &  Company 
in  which  Mr.  Horkey  was  carrying  on  a  merchandizing 
business  under  that  name.  There  is  not,  in  plaintiff's  tes- 
timony, any  indication  of  authority  on  the  part  of  Horkey 
to  act  for  Sirs.  Miller,  and  until  such  authority  was  proved, 
his  possession  could  not  be  treated  and  should  not  have 
been  recognized  as  that  of  plaintiff.  It  is  urged  on  her 
behalf  that  the  only  thing  needed  to  be  shown,  to  establish 
a  prima  facie  case  for  her,  was  possession  of  the  goods  at 
the  time  of  their  seizure.  This  may  be  granted,  but  the 
evidence  falls  short  of  establishing  any  such  position.  To 
do  that  required  something  more  than  simply  a  showing 
that  the  goods  were  in  a  building  leased  to  plaintiff  and 
were  in  charge  of  a  former  owner  not  shown  to  have  any 
authority  from  her.  Defendant,  however,  did  not  permit 
the  matter  to  rest  there,  but  introduced  a  considerable 
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amount  of  evidence  to  show  that  on  January  7,  preceding 
this  levy,  a  large  stock  of  goods  owned  by  «Toseph  Horkey 
previous  to  that  time  had  been  seized  under  a  couple  of 
chattel  mortgages  in  favor  of  the  Bank  of  Creighton  and 
H.  E.  Bonesteel,  another  mortgage  or  two  placed  upon 
them,  and  had  been  sold  at  foreclosure  sale  to  Bonesteel 
and,  by  Bonesteel,  a  portion  of  the  goods  embracing  those 
levied  upon,  sold  to  I.  B.  Miller,  who  was  claiming  to  act 
on  behalf  of  his  wife,  and  who  placed  Ilorkf^y  and  a  brother 
of  the  wife  in  charge.  An  effort  was  made  to  show  that 
these  mortgages  were  fraudulent  and  the  possession  and 
sale  under  them  a  fraud  to  cover  Horkey's  property 
against  attacks  by  his  creditors,  and  the  sale  to  Miller  a 
sham.  Evidence  was  admitted  in  rebuttal  of  defendant's 
proof,  and  hence  the  complaint. 

The  complaint  seems  not  well  founded.  While  there 
seems  to  have  been  nothing  in  the  evidence  in  chief  which 
required  the  defendant  to  go  on,  nevertheless,  when  he  did 
go  on,  and  produced  his  evidence,  which  supplemented  that 
of  plaintiff  in  the  particular  in  which  it  was  lacking,  it 
became  competent  for  plaintiff  to  rebut  that  portion  of 
defendant's  evidence  which  tended  to  indicate  fraud  in  the 
transactions  shown  by  him.  The  court  does  not  seem  to 
have  gone  outside  of  the  evidence  given  by  defendant  in 
admitting  the  rebuttal,  and  the  main  error  relied  upon  for 
the  reversal  of  this  case  can  not  be  found  in  it. 

The  verdict  must  also  be  held  to  be  sustained  by  suffi- 
cient evidence.  So  far  as  this  point  is  concerned  the  com- 
plaint is  that  the  bill  of  sale  made  by  Bonesteel  was  to 
plaintiff  and  her  husband,  and  it  is  objected  that  that  in- 
Btrument  was  conclusive  and  evidence  inadmissible  to 
show  that  the  actual  title  was  conveyed  to  plaintiff  alone, 
and  also  that  the  evidence  taken  as  a  whole  does  not  show 
such  title.  It  is  true  that  there  is  a  doctrine  that  when 
the  parties  to  an  agreement  have  reduced  it  to  writing  that 
writing  shall  be  deemed  conclusive  in  any  dispute  between 
them  as  to  what  the  agreement  was.  But  it  does  not  seem 
that  the  defendant  here  can  claim  any  such  conclusive- 
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ness  in  regard  to  this  instrument  made  between  other 
parties.  The  sole  question  is  one  of  intention  between 
them,  and  so  far  as  defendant  is  concerned  it  is  a  matter 
of  no  importance  to  him  as  between  plaintiff  and  her  hus- 
band on  what  terms  or  for  what  consideration  or  by  what 
means  the  sole  title  to  these  goods  was  transferred  from 
her  husband  to  plaintiff,  if  at  the  commencement  of  the 
action  she  had  it.  No  denial  is  tendered  of  testimony 
going  to  show  that  when  this  bill  of  sale  was  made  the 
arrangements  between  plaintiff  and  her  husband  were  not 
completed,  but  that. before  the  transaction  was  completed 
and  the  consideration  paid,  it  was  agreed  that  the  wife 
should  hold  the  title. 

It  seems  hardly  necessary  to  discuss  the  instructions 
complained  of.  The  first  one.  No.  2,  is  as  follows :  "Fraud 
is  never  presumed  but  must  be  proved.  The  law  presumes 
that  every  person  transacts  business  honestly  and  in  good 
faith,  and  the  burden  of  proving  fraud  is  on  the  party 
Vho  charges  fraud.  In  this  case  the  burden  of  proving 
fraud  is  on  the  defendant."  This  instruction  seems  a  fair 
statement  of  the  law  in  this  case  in  which  we  are  not  deal- 
ing with  transfers  between  members  of  the  same  family. 
The  complaint  that  the  presumption  of  good  faith  is  there 
stated  as  being  conclusive  is  certainly  not  tenable. 

The  objection  that  in  setting  out  the  nature  of  defend- 
ant's claim  by  instruction  No.  3,  the  words  ^^hona  fide^^  are 
underscored  is  certainly  no  better.  That  the  jury's  atten- 
tion was  thereby  particularly  challenged  to  the  proposi- 
tion that  plaintiff  was  claiming  good  faith  can  hardly 
have  prejudiced  the  defendant,  when  they  were  also  told 
distinctly  the  nature  of  defendant's  claim  to  the  contrary. 
The  emphasizing  the  idea  of  good  faith  can  hardly  assist 
in  the  perpetration  of  fraud. 

It  is  therefore  recommended  that  the  judgment  of  the 
trial  court  be  affirmed. 

Day  and  Kirkpateiok,  CO.,  concur. 

Affirmbd. 
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E.  W.  MuBPHY  V.  Pheux  Sampson. 

Filed  Januabt  8,  1902.    No.  10,798. 

Commissioner's  opinion.    Department  No.  1. 

Master  and  Servant:  Breach  of  Contract:  Quantum  Meruit.  Where 
a  party  hires  himself  to  another  for  a  fixed  period,  and  leaves 
the  service  before  the  expiration  of  his  term,  thougli  without  fault 
on  the  i>art  of  the  employer,  he  may  recover  the  value  of  the  serv- 
ices as  upon  quantum  meruit,  less  such  damages  as  the  employer 
may  have  sustained  by  the  breach  of  the  contract. 

Error  from  the  district  court  for  Lincoln  county.  Tried 
below  before  Grimes,  J.    Affirmed, 

T.  O.  Patterson^  for  plaintiff  in  error. 

Hoagland  d  Hoaglandy  contra^ 

Day,  0. 

This  action  was  originally  commenced  in  the  county 
court  for  Lincoln  county  by  Phelix  Sampson  against  E.  W. 
Murphy  to  recover  the  value  of  certain  services  performed 
by  the  plaintiff  for  the  defendant  as  a  farm  laborer.  In 
the  county  court  there  was  judgment  for  the  plaintiff. 
The  defendant  appealed  to  the  district  court,  where,  upon 
trial,  the  plaintiff  again  recovered  judgment  for  $28.30 
and  costs.  To  review  this  judgment  the  defendant  has 
brought  error  to  this  court. 

There  is  a  serious  dispute  between  the  parties  as  to 
what  their  contract  was.  Plaintiff  claims  that  he  agreed 
to  work  for  the  defendant  as  a  farm  laborer  for  a  period 
of  three  months,  commencing  May  8,  1897,  for  which  he 
was  to  receive  his  board,  |5  in  money  or  clothing  and  a 
horse  worth  f 60 ;  that  after  he  had  worked  sixty  days  he 
discovered  that  the  horse  which  the  defendant  proposed 
to  give  him  was  a  very  inferior  animal  and  was  not  worth 
to  exceed  f  25.  The  plaintiff  also  claimed  that  he  was  mis- 
treated by  the  defendant,  whom  the  testimony  shows  was 
a  profane  and  violent  man  and  much  given  to  cursing  his 
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men,  especially  if  anything  went  wrong.  For  these  rea- 
sons plaintiff  abandoned  the  contract,  and,  being  unable 
to  get  any  settlement  out  of  the  defendant  for  the  work  he 
had  performed,  brought  this  action.  The  defendant  on 
the  other  hand  claims  that  the  plaintiff  agreed  to  perform 
three  months'  service  as  a  farm  hand,  commencing  June  8, 
1897,  for  which  he  was  to  receive  his  board,  f 5  in  money 
or  clothing  and  a  certain  horse  called  "Cap."  and  that 
nothing  was  said  or  agreed  upon  as  to  the  value  of  the 
horse.  There  is  also  a  dispute  as  to  the  length  of  time  the 
plaintiff  worked.  The  plaintiff  says  he  worked  from  May 
8  to  July  8,  while  the  defendant  claims  the  plaintiff 
worked  from  June  8  to  July  22. 

It  is  contended  by  the  defendant  that  the  contract  be- 
ing an  entirety,  that  plaintiff  should  work  three  months 
for  the  horse,  and  defendant  being  ready  and  willing  to 
perform  the  contract  on  his  part,  that  plaintiff  by  aban- 
doning the  contract  without  just  cause  has  forfeited  his 
right  to  recover  anything  for  his  work.  There  are  many 
authorities  wliich  sustain  this  position.  Indeed  nearly 
all  of  the  older  authorities  do,  but  we  think  a  majority  of 
the  later  cases  sustain  the  doctrine  that  where  a  servant 
has  in  part  fulfilled  his  contract  for  personal  services, 
he  may  recover  quantum  meruit  from  his  master,  deduct- 
ing therefrom  such  damages  as  the  master  may  have  sus- 
tained by  reason  of  the  bi'each  of  the  contract.  This  rule 
is  recognized  in  Parccll  v.  McVomher^  11  Neb.,  209.  In 
that  case  McComlier  had  agreed  to  ^vork  for  Parcell  for 
one  year  from  October  1, 1876,  for  the  sum  of  f  195.  After 
working  five  months  he  quit  and  brought  suit  to  recover 
the  value  of  his  services.  It  was  held  that  he  could  re- 
cover the  actual  value  of  his  labor,  not  exceeding  the  rate 
agreed  upon  less  any  damages  which  had  been  sustained 
by  Parcell  by  reason  of  the  failure  of  McComber  to  work 
the  entire  year.    liurlcholder  v.  BurlJwldcr^  25  Neb.,  270. 

The  leading  case  which  sustains  the  foregoing  proposi- 
tion is  Bnfton  v.  Turner,  6  N.  H.,  481.  There  the  plaintiff 
had  contracted  to  work  for  the  defendant  for  a  year  for 
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the  sum  of  flOO  but  he  left  the  defendant's  employment 
after  working  for  him  for  about  nine  months  without  the 
consent  of  the  defendant  and  without  good  cause.  It  was 
held  that  he  could  recover  on  qtiantum  m entity  less  such 
damages  as  the  defendant,  might  have  sustained  by  the 
breach.  Duncan  v.  Bakery  21  Kan.,  99;  Byerlee  v.  Men- 
del,  39  la.,  382;  Wolf  v.  OerVy  43  la.,  339.  In  McClay  v. 
Hedge,  18  la.,  66,  Judge  Dillon,  who  wrote  the  opinion  of 
the  court,  used  the  following  language: 

"The  controversy  is,  whether  in  such  a  case  he  may  re- 
cover as  upon  a  quantum  meruit.  This  question  was  set- 
tled in  this  state  by  the  case  of  Pixler  v,  Nichols,  'S  la., 
106,  which  distinctly  recognized  and  expressly  followed 
the  case  of  Britton  v.  Turnery  6  N.  H.,  481.  That  cele- 
brated case  has  been  criticised,  doubted  and  denied  to  be 
sound,  It  is  frequently  said  to  be  good  equity,  but  bad 
law.  Yet  its  principles  have  been  gradually  winning  their 
way  into  professional  and  judicial  favor.  It  is  bottomed 
on  justice,  and  is  right  upon  principle,  however  it  may  be 
upon  the  technical  and  more  illiberal  rules  of  the  common 
law,  as  found  in  the  older  cases." 

The  court  instructed  the  jury  in  harmony  with  the 
rules  above  announced,  both  with  respect  to  the  theory  of 
the  defendant,  which  was  that  the  horse  "Cap."  was  to  be 
given  for  the  service  of  plaintiff,  and  also  with  respect  to 
the  theory  of  the  plaintiff  that  the  horse  he  was  to  receive 
was  to  be  worth  f  60. 

We  have  examined  the  instructions  and  the  evidence  and 
can  find  no  prejudicial  error  in  the  record  and  therefore 
recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Hastings  and  Kirk:pateiok,  CO.,  concur. 

Affirmed. 
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Sullivan  Savings  Institution,  APPBiJiANT,  v.  Abnold  D. 

Sharp  bt  al.^  appellees. 

PiLETO  January  8,  1902.    No.  10,807. 
Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Conflictino  Evidence  on  Affeai^     When  the 

evidence  is  fairly  conflicting,  or  where  the  case,  as  made  by  the 
evidence,  is  such  that  reasonable  minds  might  fairly  differ  as  to 
the  correct  and  proper*  conclusion  to  be  drawn  therefrom,  a  find- 
ing of  fact  made  by  the  trial  court  will  not  be  disturbed  on  ap- 
peal.   Booth  v.  Kessler,  62  Neb.,  704,  87  N.  W.  Rep.,  532,  followed. 

2.  Mortgages:  Right  to  Release  Dispitted:    Liabilitt  of  Mobtqaobe. 

A  mortgagee  is  not  liable  for  a  failure  or  refusal  to  releaqie  a 
mortgage,  when  the  right  of  the  person  demanding  such  release 
Is  a  disputed  question. 

Appeal  from  the  district  court  for  Chase  county.  Tried 
below  before  Norms,  J.  Affirmed  in  party  reversed  in 
part. 

Flansburg  &  Williams,  for  appellant. 

N.  K.  OriggSy  contra^ 

Oldham,  O. 

This  was  a  suit  for  the  foreclosure  of  a  real  estate 
mortgage.  The  petition  was  in  the  ordinary  form.  The 
answer  of  the  defendant,  The  Chase  County  Land  &  Live 
Stock  Company,  admitted  the  execution  and  delivery  of 
the  mortgage  by  its  grantors,  defendants,  Sharp  and  wife, 
and  pleaded  payment.  The  answer  also  asked  for  damages 
on  a  counter-claim  against  the  plaintiff  because  of  its  al- 
leged failure  to  release  the  mortgage  after  the  payment 
and  demand  made  by  the  answering  defendant  for  such  re- 
lease. There  was  a  finding  for  the  defendants  by  the  court 
below  and  a  judgment  entered  cancelling  the  mortgage  of 
plaintiff  and  also  a  judgment  rendered  in  favor  of  defend- 
ant on  its  counter-claim  for  ?100  damage  for  the  alleged 
failure  and  refusal  of  the  plaintiff  to  release  the  mt>rtgage 
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on  demand  of  defendants  after  payment  had  been  made. 
From  this  judgment  plaintiff  has  appealed  to  this  court. 
The  only  question  called  to  our  attention  in  the  brief 
of  appellant  is  the  contention  that  the  judgment  is  not 
sustained  by  sufficient  evidence.  The  trial  proceeded  be- 
low largely  on  a  stipulation  of  facts  and  a  stipulation  as 
to  what  the  evidence  would  be  of  the  material  witnesses 
for  both  plaintiff  and  defendants.  By  agreement  this  stip- 
ulation was  offered  in  evidence  and  admitted  bv  the  trial 
court  as  the  testimony  of  these  witnesses.  It  appeared 
without  dispute  in  the  testimony  that  the  loan  in  contro- 
versy was  made  by  C.  C.  Burr  of  Lincoln  to  the  defendants, 
Sharp  and  wife,  and  that  Burr  at  that  time  was  acting  as 
the  agent  of  the  plaintiff  in  making  loans  in  Nebraska.  It 
also  appears  without  controversy  that  all  the  coupons  on 
the  note  were  paid  either  by  Sharp  or  the  defendant,  The 
Chase  County  Land  &  Live  Stock  Company,  to  C.  C.  Burr, 
and  that  such  coupons  so  paid  were  returned  to  the  de- 
fendants. It  also  appears  that  at  or  about  the  time  of  the 
maturity  of  the  note  the  defendant,  The  Chase  County 
Land  &  Live  Stock  Company,  paid  the  note  in  full  and  the 
last  coupon  due  thereon  to  C.  C.  Burr,  and  that  the 
coupon  was  returned  to  this  defendant  but  the  note  and 
mortgage  were  not.  It  also  appears  from  the  stipulation 
of  the  parties  without  any  dispute  that  Burr  was  per- 
mitted not  only  to  collect  coupons  for  interest  due  on 
plaintiff's  loans  but  he  was  permitted  to  collect  the  prin- 
cipal of  said  loans  and  to  reinvest  and  reloan  the  money 
so  collected  for  the  plaintiff.  The  testimony  conflicts  with 
reference  to  Burr's  authority  to  collect  money  on  notes 
and  coupons  that  had  not  been  delivered  to  him  by  the 
plaintiff.  According  to  the  testimonj^  admitted  as  that  of 
the  witness,  Burr,  he  had  this  authority ;  but  according  to 
the  testimony  admitted  as  that  of  the  witness,  Farwell, 
the  president  and  western  manager  of  the  plaintiff.  Burr  > 

was  only  permitted  to  collect  and  reinvest  such  money  d 

of  the  plaintiff  as  was  collected  from  notes  and  coupons  * 

sent  to  him  by  plaintiff.    It  was  admitted  in  the  stipula- 
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tion  that  after  the  collection  by  Burr  of  the  note  sued  on 
in  this  controversy  he  had  a  settlement  with  Farwell  for 
the  money  he  had  collected  for  the  Sullivan  Savings  In- 
stitution and  had  not  remitted  and  that  he  executed  mort- 
gages on  over  30,000  acres  of  real  estate  and  also  on  city 
property  in  the  city  of  Lincoln  to  secure  the  payment  of 
over  f40,000  of  the  moneys  that  he  had  collected  and 
failed  to  remit.  It  is  stipulated  that  Burr  will  swear  that 
this  settlement  was  made  from  a  schedule  which  he  pre- 
pared and  submitted  to  Farwell  of  all  the  loans  which 
he  had  collected  for  the  plaintiff  and  had  not  remitted 
at  the  time  of  this  settlement  and  that  this  schedule  con- 
tained the  note  sued  on  in  this  controversy.  This  schedule 
is  attached  to  and  made  a  part  of  the  stipulation  as  to 
Burros  testimony.  It  is  stipulated  on  the  contrary  that 
Farwell  would  testify  that  the  settlement  that  he  made 
with  Burr  was  onlv  for  loans  which  had  been  forwarded 
by  plaintiff  to  Burr  for  collection  and  did  not  include  the 
loan  in  controversy.  The  other  testimony  admitted  was 
largely  corroborative  either  of  the  theory  of  Burr  or  of 
Farwell  as  to  the  scope  of  Burr's  agency  and  was  about 
evenly  balanced  in  thi^  respect. 

We  think,  that  in  this  state  of  the  record  we  can  apply 
to  this  case  with  much  propriety  the  language  used  by 
HoLCOMB,  J.,  in  the  case  of  Booth  v.  KcssleVy  62  Neb., 
704,  87  N.  W.  Rep.,  533,  when  he  says :  "We  incline  to  the 
view  that,  as  established  by  the  evidence,  it  is  a  case 
where  reasonable  minds  might  very  properly  differ  as  to 
the  proper  conclusions  to  be  drawn  therefrom,  and,  if 
so,  we  are  not  warranted  in  disturbing  the  finding,  even 
though  we  might  be  of  the  opinion  that  a  different  con- 
clusion than  that  reached  by  the  trial  court  might  be  more 
proper.  The  rule  is  that  in  appeal  and  a  trial  de  novo  the 
findings  of  the  district  court  will  not  be  disturbed  unless 
they  cannot  be  reconciled  with  any  reasonable  construc- 
tion of  the  testimony.  Gadsden  v.  Phelps,  37  Neb.,  590, 
56  N.  W.  Rep.,  314." 

We  therefore  conclude  that  so  far  as  the  court  found 
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generally  for  the  defendants  and  directed  a  cancellation 
of  the  mortgage  its  judgment  should  be  affirmed,  but  on 
the  question  as  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  judgment  of  the  trial  court  on  defendant's  coun- 
ter-claim for  damages  we  are  unable  to  find  any  testimony 
in  the  record  which  we  think  sufficient  to  sustain  this 
judgment.  We  think  the  clear  weight  of  authorities  sus- 
tains the  proposition  that  a  mortgagee  is  not  liable  for  a 
failure  or  refusal  to  release  a  mortgage,  when  the  right  of 
the  person  demanding  such  release  is  a  doubtful  question. 
Lane  v.  Frake^  70  111,  App.,  303;  Henson  v.  Stever,  69 
Mo.  App.,  136;  Parkes  v.  Parker ,  57  Mich.,  57. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  rendered  on  defendants'  counter-claim  for  dam- 
ages be  reversed  and  that  defendants'  counter-claim  for 
damages  be  dismissed ;  and  that  the  judgment  of  the  dis- 
trict court  finding  generally  for  the  defendants  and  dis- 
missing plaintiff's  petition  and  directing  the  cancellation 
of  plaintiff's  mortgage  on  the  land  in  controversy  be 
affirmed. 

Shdgwick  and  Pound,  00.,  concur. 

The  judgment  of  the  district  court  rendered  on  defend- 
ants' counter-claim  for  damages  is  reversed  and  the  de- 
fendants' counter-claim  for  damages  is  dismissed,  and  the 
judgment  of  the  district  court  finding  generally  for  the 
defendants  and  dismissing  plaintiff's  petition  and  direct- 
ing the  cancellation  of  plaintiff's  mortgage  on  the  land 
in  controversy  is  affirmed. 

Affibmsh)  in  part^  rbvbbsed  in  past. 
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WiLM    J.    FOKBNOAy   APPHLLANT^    V.    ThOMAS   OhUBOHUI^ 

AFFELIiEDQ. 

FUJED  JANUABT  8,  1902.     No.  10,811. 

Commissioner'B  opinion.    Department  No.  3. 

1.  Highways:    Authobitt  of  €k)nNTT  Boabd  to  Ck>NSTBuoi  Culvebt. 

On  the  facts  stated,  T^ld,  that  the  county  board  had  authority 
to  direct  the  road  oyerseer  to  place  a  culyert  across  a  highway  tn 
his  district 

2.  Highways:    Obdeb  to  Build  Culyebt:    Dbbionation  of  Plage.    It  Is 

not  necessary  in  such  order  to  designate  the  specific  point  on  the 
highway  at  which  such  culvert  is  to  be  placed. 

3.  Highways:   Bnjoiniito  €k)N8TBUCTi0N  of  Culvbbt:    Subface  Watebs. 

In  an  action  to  enjoin  the  construction  of  such  culvert,  the  ques- 
tion Is  not  whether  It  would  divert  the  surface  drainage  from  its 
natural  course  to  the  plaintiff's  injury,  and,  if  so,  whether  it  was 

the  best  and  most  advantageous  means  of  disposing  of  such  water, 
but  whether  such  culvert  was  reasonably  necessary  to  a  proper 
maintsmance  of  the  road. 

Appeal  from  the  district  court  for  Johnson  county. 
Tried  below  before  Lbtton,  J.    Aprmed.    • 

M.  B.  G.  True,  fop  appellant. 

L.  C.  Chapman^  cofUra. 

AXJBERT,  C. 

The  appellant  brought  this  action  against  the  appellee, 
the  overs(^r  of  highways  of  a  certain  road  district,  to  en- 
join the  placing  of  a  culvert  across  a  highway  adjoining 
the  plaintiff's  land.  The  petition  alleges  in  substance, 
that  the  defendant  is  the  acting  overseer  of  road  district 
No.  14  of  Johnson  county  and  that  the  plaintiff  is  a  free- 
holder of  said  county  and  is  the  owner  of  the  north  half 
of  the  northwest  quarter  of  section  4,  township  5,  range 
9  west;  that  a  duly  laid  out  highway  extends  along  the 
section  line  running  between  said  section  and  section 
4,  within  said  road  district;  that  the  northern  and  larger 
portion  of  the  north  half  of  said  section  5  slopes  to  the 
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east,  towards  the  said  land  of  the  plaintiff;  that  dnring 
and  after  heavy  rainfalls,  a  large  amount  of  water  rushes 
down  the  eastern  slope  of  the  northeast  quarter  of  section 
5,  towards  the  lands  of  the  plaintiff;  that  the  said  road 
district  has  heretofore  dug  a  ditch  along  the  western  side 
of  said  road,  which  is  sufficient,  if  kept  clear  of  obstruc- 
tions, to  take  all  the  water  that  may  fall  upon  said  north- 
east quarter  of  section  5,  and  adjoining  land,  toward 
Hooker  creek  on  the  south,  except  a  small  amount  that 
may  fall  to  the  north,  towards  the  south  fork  of  the  Great 
Nemaha  river;  that  said  ditch  terminates  near  the  south- 
west comer  of  plaintiff's  land,  and  can  be  extended  fur- 
ther south  so  that  it  will  discharge  its  entire  flow  of  water 
into  Hooker  creek  without  any  damage  to  any  lands  along 
said  road;  that  the  defendant  has  threatened  to  put  a 
culvert  across  said  road,  between  the  southern  half  of 
plaintiff's  land  and  section  5,  through  which,  if  made,  the 
waters  from  the  northern  half  of  said  section  5  will 
flow  upon  the  lands  of  this  plaintiff  on  section  4,  and 
greatly  damage  said  lands;  that  the  place  where  the  de- 
fendant threatens  to  put  said  culvert  is  not  the  natural 
water  way  nor  the  place  where  the  water  would  naturally 
flow;  that  said  culvert  is  unnecessary;  that  there  is  a 
natural  water  way  across  said  road,  near  the  south- 
western comer  of  plaintiff's  land,  where  such  culvert  may 
be  placed  advantageously;  and  that  the  defendant's 
threats,  if  carried  into  effect,  would  result  in  great  and 
irreparable  damage,  for  which  the  plaintiff  has  no  ade- 
nuate  remedy  at  law. 

The  defendant  answered,  admitting  that  he  was  threat- 
ening to  place  the  culvert  across  the  road  as  charged  in 
the  petition,  but  averred  that  he  was  acting  by  virtue  of 
an  order  of  the  county  commissioners,  as  follows :  "Emil 
Kopelin,  overseer  of  highways  in  road  district  No.  14,  is 
hereby  directed  to  put  in  two  culverts  on  the  section  line 
between  the  northeast  quarter  of  section  5,  ransre  9,  John- 
son county,  Nebraska,  the  same  being  the  section  line  and 

road  involved  in  the  action  of  Churchill  v.  Beethe  (48 
24 
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Neb.,  87).  The  clerk  is  directed  to  give  said  overseer 
orders  to  carry  this  order  into  eflfect."  The  answer  also 
contains  a  general  denial  of  all  allegations  in  the  petition 
not  admitted.  The  court  found  for  the  defendant,  and 
entered  a  decree  accordingly. 

The  appellant  contends  that  the  order  of  the  county 
commissioners  is  insufficient,  to  justify  the  defendant  in 
constructing  the  proposed  culvert,  for  the  reason  it  does 
not  designate  tlie  location  with  sufficient  certainty,  and  for 
the  further  reason,  that  the  overseer  alone  should  deter- 
mine the  location  of  culverts.  Section  1,  chapter  78,  Com- 
piled Statutes,  1901,  reads:  "The  county  board  has 
a  general  supervision  over  the  public  roads  of  the  county, 
with  power  to  establish  and  maintain  them  as  herein  pro- 
vided, and  to  see  that  the  laws  in  relation  to  them  are  car- 
ried into  effect." 

Section  76,  of  the  same  chapter,  so  far  as  is  material  at 
present,  is  as  follows:  "In  counties  not  under  township 
organization  the  road  tax  shall  be  paid  in  cash.  One- 
half  of  all  moneys  paid  into  the  county  treasury  from  the 
several  road  districts  in  discharge  of  road  tax  shall  con- 
stitute a  county  road  fund  which  shall  be  divided  equally 
between  the  commissioner  districts  and  shall  be  at  the  dis- 
posal of  the  county  commisioner  in  his  district  for  the 
general  benefit  of  the  county  roads  therein;  provided  that 
the  otlier  one-half  of  all  moneys  so  paid  into  the  county 
treasury  from  the  several  road  districts,  in  discharge  of 
road  tax,  and  all  cash  labor  tax  shall  constitute  a  district 
road  fund,  and  shall  be  expended  by  the  county  commis- 
sioners in  the  road  district  from  which  it  was  collected, 
for  the  following  purposes:  First — for  the  construction 
and  repair  of  bridges  and  culverts,  and  making  the  fire 
guards  along  the  line  of  roads.  Second — for  the  payment 
of  damages  of  the  right  of  any  public  road..  Third — ^for 
the  payment  of  wages  of  overseers,  and  for  the  expense  of 
procuring  the  necessary  tools.  Fourth — for  the  payment 
of  wages  of  commissioners,  of  roads,  surveyor,  chainman, 
and  other  persons  engaged  in  locating  or  altering  any 
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connty  road,  if  the  road  be  finally  established  or  altered 
BB  hereinbefore  provided.  Fifth— tor  work  and  repairs 
On  roads." 

Prom  the  sections  just  quoted,  we  think  it  clear,  that 
the  county  board  may  direct  the  overseer  to  make  improve- 
ments in  the  highways  of  his  district,  including  the  con- 
struction of  culverts.  As  to  the  details,  we  are  equally 
clear  that  much  may  and  should  be  left  to  the  discretion 
of  the  overseer.  He  is  supposed  to  be  on  the  ground  and 
familiar  with  the  roads  in  his  district,  and  their  condi- 
tion and  needs.  The  precise  place  at  which  a  culvert 
shall  be  placed  is  purely  a  matter  of  detail,  and  the  fail- 
ure of  the  county  board  to  designate  it  does  not  invali- 
date the  order.  Were  it  proposed  to  construct  a  culvert 
under  contract  in  pursuance  of  the  provisions  of  section 
83  of  the  same  chapter,  a  different  question  might  arise. 

The  appellant's  theory  of  this  case,  as  gathered  from 
the  pleadings  and  the  evidence,  is,  that  the  proposed  cul- 
vert will  divert  the  surface  water,  to  his  injury,  and  that 
such  culvert  is  not  the  best  means  of  disi)osing  of  such 
water,  and  is  unnecessary.  Considerable  evidence  was 
received  in  support  of  this  theory.  On  the  other  hand, 
several  witnesses  produced  by  the  defendant  testified  in 
effect,  that,  before  the  road  was  graded,  such  surface 
water  was  largely,  if  not  wholly,  carried  off  through  a 
ditch  or  swale  extending  across  the  road  at  the  pro- 
posed location  of  the  culvert,  and  to  other  facts  tending 
to  show  that  the  construction  of  the  culvert  at  that  place 
was  reasonably  necessary  and  proper  for  the  mainte- 
nance of  the  highway.  Hence,  even  should  we  adopt  ap- 
I>ellant's  theory  of  the  case,  the  rule,  that  the  finding  of 
the  trial  court  on  conflicting  evidence  will  not  be  dis- 
turbed, stands  as  an  insuperable  barrier  to  the  relief  sought 
by  this  appeal.  Besides,  the  question  before  the  trial 
court  was  not  whether  the  proposed  culvert  would  divert 
the  surface  drainage  from  its  natural  course  to  appel- 
lant's injury,  and,  if  so,  whether  it  was  the  best  and  most 
advantageous   dteans   of  disposing   of  such   water,    but 
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whether  such  culvert  was  reasonably  necessary  to  a 
proper  maintenance  of  the  road.  Ghurchill  v.  Beethe,  48 
Neb.,  87.  On  that  point,  the  finding  of  the  trial  court  is 
abundantly  sustained  by  the  evidence.  The  law  in  regard 
to  surface  water  is  discussed  at  some  length  in  the  briefs. 
Our  failure  to  go  into  that  subject  at  greater  length  arises 
from  no  lack  of  interest,  but  from  tiie  belief  that  what 
has  already  been  said  disposes  of  the  case. 

We  recommend  that  the  decree  of  the  district  court  be 
affirmed. 

Ames  and  Duffib,  CO.,  concur. 

Affirmed. 


The  German  Insurance  Company  of  Freeport,  Illinois, 

V.  Henry  Stiner, 

FUJED  JANUABY  8,  1902.    No.  10,813. 
CommisBloner's  opinion.    Department  No.  1.  ^ 

1.  Appeal  and  Error:  pLEAnmos:   Motion  to  Stbike  fbok  Reply.    It  Is 

not  error  to  overrule  a  motion  to  strike,  which  Includes,  to- 
gether with  some  matter  which  should  have  been  stricken  out  of 
a  reply,  other  matters  which  embody  a  proper  reply. 

2.  Appeal  and  Error:    Instbitcttons  :    Exceptions.     Instructions  can 

not  be  reviewed  in  this  court  unless  the  record  shows  they  were 
passed  upon  by  the  trial  court  and  an  exception  taken  to  the 
rulings  thereon. 

8.  Insurance:  Evidence:  Waives:  Instbitotions.  Evidence  held  to 
warrant  the  submission  to  the  Jury  of  question  as  to  whether  or 
tLOt  the  insurance  company  was  aware  of  facts  as  to  conditions 
of  the  policy  at  the  time  of  the  acts  relied  upon  as  a  waiver,  and 
instruction  No.  5,  set  out  in  the  opinion,  field,  to  properly  submit 
that  question. 

Error  from  the  district  court  for  Dawson  county.  Tried 
below  before  Sullivan,  J.    Affirmed. 

Smith  &  Olmsteady  for  plaintiff  in  error. 

L.  B.  Stiner  and  Tibbetts  Bros,  d  Morejf,  contra. 
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Hastings,  C. 

July  18, 1893,  the  plaintiff  below  and  defendant  in  error 
here  took  out  a  policy  of  insurance  in  the  sum  of  |2,000 
in    the    defendant    company,    insuring    plaintiff's    farm 
dwelling  house  in  the  sum  of  |1,000,  farm  barn  and  shed 
adjoining  in  the  sum  of  another  $1,000,  against  loss  by 
fire,  from  July  15,  1893,  to  July  15,  1898.    September  17, 
1897,  the  barn  was  destroyed  by  fire.    The  next  morning 
the  plaintiff  notified  H.  O.  Smith,  of  Lexington,  through 
whom  the  insurance  had  originally  been  effected,  and  he 
at  once  notified  the  insurance  company  at  Freeport,  111., 
of  the  loss.    On  Sept.  28,  the  adjuster  of  the  company  went 
to  Lexington,  went  to  the  real  estate  records  of  the  county 
and  procured  a  certified  copy  of  a  mortgage  made  in  1894, 
of  J700,  upon  the  eighty  acres  of  land  on  which  the  barn 
was  situated.    This  mortgage  seems  to  have  been  still  in 
force  at  the  time  of  the  fire,  but  was  paid  just  before  the 
institution  of  this  action.     The  policy  contained  the  pro- 
vision "if  the  property  shall  hereafter  become  mortgaged 
or  incumbered    ♦    ♦    ♦    without  consent  indorsed  hereon 
then     ♦    ♦    ♦    this  policy  shall  be  null  and  void."    The 
adjuster  after  procuring  a  copy  of  the  mortgage  went  to 
plaintiff's  home,  found  him  away,  but  later  met  him  a 
couple  of  miles  from  his  home,  asked  him  to  go  to  Lexing- 
ton that  night  to  settle  the  matter;  Lexington  being  about 
nine  miles  away.     Plaintiff  repaired  to  Lexington  that 
evening  and  found  the  adjuster  at  the  lumber  yard  ascer- 
taining the  amount  of  the  lumber  that  went  into  the  barn. 
From  there  they  went  to  the  hardware  store  and  found  it 
closed.     They  then  went  to  the  adjuster's  room  at  the 
hotel,  where  a  proof  of  loss  was  made  out  and  plaintiff 
was  sent  to  look  for  a  notary.     Not  finding  one  readily 
they  took  plaintiff's  buggy  and  started  toward  the  north- 
em  part  of  the  town  to  a  notary's  residence  where  the' 
proof  of  loss  was  sworn  to.    The  proof  of  loss  contained  a 
statement  to  the  effect  that  there  had  been  no  transfer  or 
incumbrances  or  change  of  ownership  or  occupancy  since 
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the  issuance  of  the  policy.  After  the  execution  of  this 
proof,  the  adjuster  asked  the  plaintiflF  whether  there  was 
a  mortgage,  and  was  informed  that  there  was  one.  Also 
inquired  whether  the  plaintiff  had  permission  to  make  a 
mortgage  and  was  told  that  he  had  none.  Some  dispute 
appears  in  the  testimony  as  to  what  further  happened; 
plaintiff  claiming  that  the  adjuster  thereupon  told  him 
he  had  sworn  falsely  in  making  the  proof  and  had  thereby 
forfeited  his  claim,  but  the  plaintiff  also  admits  that  the 
adjuster  claimed  the  policy  was  void,  because  of  the  ex- 
istence of  the  mortgage.  The  adjuster  denies  charging 
the  plaintiff  wfth  having  sworn  falsely.  An  arrangement 
seems  to  have  been  made  on  that  occasion  whereby  the  ad- 
juster was  to  procure  $500  for  the  plaintiff,  and  the  plain- 
tiff indorsed  his  policy  and  surrendered  it.  Subsequently 
the  adjuster  seems  to  have  written  a  receipt  for  f500  over 
plaintiff's  signature,  and  within  three  or  four  days  of  the 
interview  at  Lexington  sent  the  plaintiff  a  draft  for 
f500.  A  part  of  the  arrangement  of  settlement  at  Lexing- 
ton had  been  that  the  policy  should  be  reinstated  with 
reference  to  the  house.  A  few  days  after  the  draft,  what 
is  termed  by  the  parties,  a  mortgage  slip,  consenting  to 
the  placing  of  incumbrances  to  the  extent  of  |700  was  sent 
to  plaintiff.  In  the  meanwhile  plaintiff  had  become  dis- 
satisfied with  his  settlement,  had  retained  the  draft  with- 
out cashing  it,  and  in  fifteen  or  twenty  days  caused  it  to 
be  returned  to  the  defendant's  adjuster  with  a  demand 
for  the  return  of  the  policy  and  for  payment  in  full.  Pay- 
ment was  not  made,  and  an  action  was  begun  on  the  policy 
to  recover  its  full  amount.  It  is  alleged  in  the  petition 
that  the  policy  had  been  surrendered  on  the  representa- 
tion of  defendant's  agent  that  it  was  needed  for  the  pur- 
pose of  indorsing  the  payment  of  loss  thereon,  and  for  the 
purpose  of  attaching  the  mortgage  clause  as  to  the  remain- 
•  ing  property.  The  insurance  and  destruction  of  the  prop- 
erty is  not  questioned.  Damage  to  plaintiff  is  denied,  and 
the  requesting  of  proofs  on  its  part,  and  that  they  were 
furnished  by  plaintiff,  and  the  lapse  of  sixty  days  since 
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'  Buch  proof,  and  all  indebtedness  are  denied.  The  an- 
swer also  sets  up  the  incumbrance  clause  of  the  policy 
and  its  violation  and  that  thereby  the  policy  became 
Toid.  Plaintiff  replied  that  the  answer  stated  no  de- 
fense; that  the  mortgage  was  no  increase  of  the  risk 
as  the  land  was  worth  over  |5,000;  that  the  mortgage 
was  placed  on  the  premises  with  the  full  knowledge 
of  defendant's  local  agent;  that  plaintiff  had  a  large 
amount  of  other  property,  and  a  note  secured  by  the 
mortgage  was  signed  by  his  wife,  who  also  had  large 
property  interests,  and  that  the  mortgage  was  made  at 
plaintiff's  instance,  the  mortgagee  being  satisfied  with  the 
unsecured  note  of  plaintiff  and  wife.  This  matter  was  all 
stricken  out  of  the  reply  on  defendant's  motion.  So  also 
were  certain  allegations  as  to  defendant's  obtaining  the 
policy  by  false  charges  of  perjury  and  procuring  an  agree- 
ment for  a  settlement  by  such  means.  There  was  left, 
however,  in  the  reply  the  following  allegations: 

''Plaintiff  further  alleges  that  with  full  notice  then  and 
there,  of  all  the  foregoing  facts,  said  Rowntree  refused  to 
pay  said  loss,  on  the  sole  ground  that  plaintiff  had  com- 
mitted perjury,  and  afterwards  with  full  knowledge  of  all 
tke  foregoing  facts,  defendant  sent  plaintiff  a  slip  to  be 
attached  to  said  policy,  consenting  to  said  mortgage,  and 
making  any  loss  thereunder,  as  to  other  property  covered 
by  said  i)olicy,  payable  to  the  mortgagee,  in  said  seven  hun- 
dred dollar  mortgage,  but  refused  to  return  said  policy  to 
plaintiff,  though  the  premium  thereon  has  been  paid,  and 
said  policy  is  in  full  force  and  effect,  and  belongs  to  plain- 
tiff, but  still  withholding  said  policy,  sent  an  order  drawn 
by  said  Rowntree  on  defendant,  for  the  sum  of  five  hun- 
dred dollars  (fSOO),  offering  the  same  in  full  satisfaction 
of  said  loss,  which  offer  was  by  plaintiff  refused,  and  said 
order  returned. 

"Plaintiff  further  alleges  that  said  Rowntree  has  since 
the  return  of  said  order  made  frequent  offers  to  settle  said 
loss  for  an  amount  largely  below  the  amount  named  in 
aaid  policy,  basing  his  reasons  therefor  qn  the  ground  that 
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the  loss  sustained  was  not  in  fact  equal  to  the  amount 
named  in  said  policy,  and  claiming  that  defendant  had  a 
right  to  rebuild  said  barn  and  could  not  be  forced  to  pay 
full  amount  named  in  said  policy,  and  by  reason  of  the 
premises  aforesaid,  and  by  its  negotiations  for  the  settle- 
ment of  said  loss,  defendant  has  waived  and  has  become 
estopped  from  interposing  as  a  defense,  said  alleged  for- 
feiture of  said  policy." 

It  is  probable  that  a  large  part  of  each  of  these  para- 
graphs should  have  been  stricken  out  as  pleading  evidence, 
and  some  of  it  inadmissible  evidence,  instead  of  the  ulti- 
mate facts.  Failure  to  strike  out  matter  is,  however,  not 
reversible  error  unless  prejudice  has  been  caused.  Lin- 
coln Mortgage  &  Trust  Go.  v.  Hutchins,  55  Neb.,  158; 
Chicdgo,  B.  d  Q.  R.  Go.  v.  Oyster,  58  Neb.,  1.  Nor  is  it 
error  to  overrule  a  motion  which  is  too  broad  in  its  scope. 
findth  V.  Meyers,  54  Neb.,  1;  Zimmerer  v.  Fremont  Nat. 
Rank,  59  Neb.,  661.  Plaintiff  was  entitled  to  put  up  the 
plea  of  waiver  of  the  forfeiture  on  this  insurance  policy, 
but  not  to  set  up  all  the  evidentiary  facts  going  to  show 
such  waiver.  The  motion  makes  no  distinction  between  the 
l)roper  and  necessary  portions  of  these  paragraphs  and  the 
Improper,  but  strikes  at  them  all,  and  it  was  not  error  to 
overrule  it. 

Complaint  is  made  of  the  admission  in  evidence  of  the 
draft,  but  that  was  especially  excluded  from  the  consid- 
eration of  the  jury  by  the  instructions  of  the  court.  Coun- 
sel also  complain  of  the  admission  in  evidence  of  conver- 
sations and  transactions  of  compromise  which  took  place 
after  the  plaintiff  in  error  had  declared  the  policy  void. 
In  our  opinion  the  complaint  is  not  well  taken,  because 
the  question  whether  or  not  the  defendant  had  declared 
the  {)olicy  void  is  among  the  issues  and  is  disputed  in  the 
evidence.  The  negotiations  for  a  settlement  are  not  ad- 
missible as  independent  evidence  to  establish  a  claim  but 
specific  portions  of  them  which  tend  to  indicate  that  the 
defendant  after  having  full  knowledge  of  the  existence  of 
the  mortgage  treated  the  policy  as  valid  and  in  force  would 
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be  admissible  for  the  purpose  of  establishing  that  fact 
wholly  independent  of  any  question  as  to  whether  such 
admission  and  such  treatment  of  the  policy  as  valid  oc- 
curred during  negotiations  for  a  settlement  or  under  other 
circumstances.  1  Greenleaf,  Evidence  [16th  ed.],  section 
192. 

Complaint  is  made  that  the  court  refused  to  submit 
special  findings.  We  can  not  find  from  the  record  any- 
thing going  to  show  that  they  were  refused  by  the  court, 
and  if  they  were  we  can  not  see  that  the  refusal  was  error. 
They  were  two  in  number  and  the  second  one  related  to 
matter  wholly  outside  of  the  issues,  as  they  were  finally 
settled  by  the  court. 

Complaint  Is  made  of  the  refusal  of  instructions  asked 
by  the  defendant,  but  the  record  is  silent  as  to  whether 
they  were  brought  to  the  attention  of  the  court,  and  there 
appears  no  exception  to  their  refusal,  if  they  were  refused. 
There  is  nothing  to  indicate  such  refusal. 

Complaint  is  made  of  the  third  instruction  given  by  the 
court,  which  was  endeavoring  to  state  the  issues  raised  by 
the  plaintiff's  reply.  We  suppose  the  point  of  the  objec- 
tion is  that  it  includes  among  the  issues  raised  by  that  re- 
ply the  making  of  efforts  at  settlement  for  less  than  the 
amount  of  the  policy.  This  is  merely  stated,  as  being 
claimed  by  the  reply,  and  seems  to  have  been  cured  by  the 
subsequent  instructions  of  the  court  as  to  the  effect  of  such 
efforts  in  striking  out  from  the  consideration  of  the  jury 
the  |500  draft.  The  jury  was  told  to  disregard  such  evi- 
dence. 

The  real  question  in  the  case  is  raised  by  the  objections 
to  the  fifth  instruction  given  by  the  court,  which  instruc- 
tion is  as  follows : 

"A  party  to  a  contract  containing  stipulations  releas- 
ing him  from  liability  thereon,  is  at  liberty,  if  he  sees  fit, 
to  not  insist  on  said  conditions  but  to  waive  the  same ;  but 
in  order  that  the  act  of  such  party  shall  constitute  a 
waiver,  he  must  act  with  full  knowledge  of  the  existence  of 
the  conditions  releasing  him.    And  if,  with  a  full  knowl- 
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edge  of  the  circumstances  releasing  him,  he  continues  to 
treat  the  contract  as  of  binding  force  and  induce  the  other 
party  to  act  in  that  belief,  he  will  be  deemed  to  have 
waived  the  conditions  releasing  him. 

"And  in  this  case,  if  the  plaintifF  has  established  by  a 
preponderance  of  the  evidence,  that  the  defendant  com- 
pany was  notified  of  the  loss  of  said  bam,  and  that  in  pur- 
suance of  said  notice,  it  sent  to  the  home  of  the  plaintiff 
its  state  agent  and  adjuster  for  the  purpose  of  settling  and 
adjusting  said  loss,  and  if  such  adjuster  before  going  to 
the  home  of  the  plaintiff,  had  full  knowledge  of  the  ex- 
istence of  said  mortgage,  and  that  the  same  was  placed 
on  the  property  without  the  consent  of  the  company  and 
with  this  knowledge  intentionally  gave  plaintiff  to  under- 
stand that  he  was  willing  and  ready  to  pay  the  loss  in  full, 
and  induced  plaintiff  to  come  from  his  home  to  the  city 
of  Ijexington  for  the  purpose  of  receiving  the  pay  for  said 
loss,  and  induced  plaintiff  to  assist  in  making  an  esti- 
mate of  the  cost  of  said  building,  and  induced  plaintiff  to 
make  and  furnish  proof  of  said  loss  as  provided  by  the 
terms  of  said  policy  of  insurance,  this  conduct  by  said 
agent  of  defendant  would  be  sufficient  to  establish  the 
claim  of  plaintiff's  that  the  said  condition  of  forefeiture 
in  the  policy  had  been  waived  by  the  defendant  company. 
And  if  you  find  that  each  and  all  of  these  facts  have  been 
established  by  a  preponderance  of  the  evidence,  it  would 
then  be  your  duty  to  find  for  the  plaintiff  in  the  sum  of 
f  1,000  with  interest  thereon  at  seven  per  cent,  from  Sep- 
tember 29,  1897." 

This  instruction,  however,  is  not  open  to  the  objection 
urged  against  it.  It  does  not  assume  knowledge  on  the 
part  of  the  adjuster  either  as  to  the  existence  of  the  mort- 
gage or  as  to  the  non-consent  of  the  company  to  its  being 
placed  upon  the  property.  It  does,  however,  indicate  that 
the  facts  as  to  calling  for  proof  of  loss  which  had  been 
testified  to  by  plaintiff  would  amount  to  a  waiver  of  the 
forfeiture,  if  the  adjuster  had  such  knowledge.  It  is 
not  claimed  that  this  is  error.    There  is  certainly  evidence 
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to  sustain  the  finding  of  the  jury  that  the  adjuster  had 
such  knowledge,  ample  to  warrant  the  court  in  submitting 
that  question. 

The  only  fact  which  Mr.  Rowntree,  the  adjuster,  claims 
he  did  not  know  in  reference  to  the  matter  was  whether 
or  not  a  special  permission  to  place  this  mortgage  upon 
the  property  had  been  given.  There  is  certainly  evidence 
in  the  record  tending  to  show  that  the  defendant  had 
knowledge  of  the  facts  amply  suflScient  to  put  him  upon 
his  guard  on  this  point,  among  them  his  procuring  a  cer- 
tified copy  of  the  mortgage  before  visiting  the  plaintiflF, 
and  his  own  testimony  as  to  the  practice  of  the  company 
in  attaching  copies  of  such  permissions  to  the  application. 
It  is  impossible  to  conclude  that  this  verdict  is  not  sup- 
ported by  evidence  as  to  the  know^ledge  of  defendant  con- 
cerning the  terms  of  its  own  contract,  and  there  is  no 
question  at  all  that  the  facts  as  to  the  mortgage  had  been 
obtained  by  Mr.  Rowntree  from  the  record  before  any 
of  these  facts  which  are  claimed  to  constitute  a  waiver 
occurred. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Day  and  Kirkpatbigk,  CO.,  concur. 

Affibmes). 


Whitfield  Sanfobd,  appbllbb^  v.  John  Anderson  et  al., 

appellants. 

Felkd  Januaby  8,  1902.    No.  10,815. 

Commissioner's  opinion.    Deimrtment  No.  3. 

1.  Kortgages:  Foreclosubb:  Bsbob  in  Appraisal:  EIffeot.  An  error. 
In  appraising  real  estate  for  Judicial  sale,  whereby  a  deduction  is 
made  for  liens  that  have  been  satisfied  or  merged  in  the  decree, 
ia  error  without  prejudice,  where  the  property  sold  for  more  than 
two-thirds  its  gross  valuation. 

S.  KortgagM:  Fobsclosubb:    Time  fob  OBJEcnoNa  to  Appbaibal.    All 
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objections  to  the  appraisement,  to  be  available,  must  be  lodged 
before  sale. 

3.  Appeal  and  Error:  JtmiSDicfnoiT.    Oki  the  facts  stated,  held,  the  trial 
court  had  jurisdiction  to  enter  the  decree  assailed. 

Appeal  from  the  district  court  for  Saunders  county. 
Tried  below  before  Sedgwick,  J.    Affirmed. 

B.  E.  Hendricks  and  8.  H.  Somhorger,  for  appellants. 
If.  B.  Reese,  contra. 

Albert,  O. 

This  is  an  appeal  from  an  order  confirming  a  sale  of 
real  estate  under  a  decree  of  foreclosure.  The  first  reaflon 
urged  for  a  reversal  is,  that  the  appraisers  improperly 
deducted  two  liens  from  the  gross  value  of  the  property; 
one  of  which  was  a  tax  lien,  included  and  merged  in 
the  decree,  the  other,  a  mortgage  which  had  been  pre- 
viously satisfied.  That  these  liens  were  improperly  de- 
ducted became  known  at  the  time  of  the  sale;  and  the 
plaintiff,  thereupon,  bid  more  than  two-thirds  of  the  gross 
valuation  of  the  property  and  it  Avas  sold  to  him.  As 
the  property  was  sold  for  more  than  two-thirds  of  its 
gross  valuation,  that  certain  liens  T^ere  improperly  de- 
ducted, by  the  appraisers,  worked  no  prejudice  to  the 
defendants.  La  Selle  v.  Nicholls,  56  Neb.,  458;  Bern- 
heimer  v.  Earner,  59  Neb.,  733,  82  N.  W.  Rep.,  18. 

2.  It  is  next  urged,  that  the  tax  lien,  included  in  the 
decree,  covered  only  a  portion  of  the  land,  and  that  such 
portion  was  not  separately  appraised.  The  answer  to 
this  is,  that  no  such  objection  was  lodged  against  the  ap- 
praisement until  after  the  sale.  The  rule,  settled  by  an 
unbroken  line  of  decisions,  is,  that  all  objections  to  the 
appraisement,  to  be  available,  must  be  made  before  sale. 
Bemhcimcr  t\  Earner ,  supra, 

3.  It  is  urged,  lastly,  th^t  as  the  decree  is  based,  in 
part,  on  a  cross-petition,  filed  after  the  answer  day,  and 
as  no  summons  issued  thereon,  the  court  had  no  jurisdic^ 
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tion  over  appellants,  as  to  such  cross-petition,  and  the 
decree  based  thereon,  for  that  reason,  is  void.  The  rule 
invoked  by  appellants  has  no  application  to  the  facts 
in  this  case.  The  appellants  filed  a  demurrer  to  plaintiflf^s 
petition ;  while  a  demurrer  was  pending,  the  cross-petition 
was  filed;  the  demurrer  was  submitted  to  the  court  on 
the  same  day  the  cause  was  submitted  on  the  petition, 
cross-petition  and  the  evidence;  a  stay  was  taken  at  the 
request  of  one  of  the  appellants;  both  joined  in  resisting 
confirmation.  Under  such  circumstances,  they  cannot  be 
heard  to  complain  of  a  lack  of  notice  of  the  filing  of  the 
cross-petition.  They  submitted  themselves  to  the  jurisdic- 
tion of  the  court,  and  the  decree  is  valid. 

We  recommend  that  the  order  of  the  district  court  con- 
firming the  sale  be  affirmed. 

Ames  and  Duffib,  CO.,  concur. 

Affirmed. 


A.  A.  Davis  bt  al.^.  appellees,  v.  Joseph  Greenwood  et 

AL.,  APPELLANTS. 

Piled  Januaby  8,  1902.    No.  10,818. 

Commissioner's  opinion.    Department  No.  3. 

Mortgrages:  Fobecix)sube:  Rights  of  Second  Mobtgagee  not  a  Pabtt. 
Q.  held  a  first  mortgage  and  D.  and  F.  a  second  mortgage  on  cer^ 
tain  town  lots.  O.  foreclosed  his  mortgage,  but  failed  to  make  D. 
and  F.  parties  to  the  action.  Prior  to  any  sale  under  the  decree  of 
foreclosure  D.  and  F.  procured  a  conveyance  of  the  lots  from  the 
owner  In  full  satisfaction  of  their  mortgage  and  went  into  pos- 
session. They  also  entered  into  a  verbal  agreement  with  O.  by 
the  terms  of  which  they  were  to  pay  him,  on  a  certain  specified 
date  in  the  future,  the  full  amount  of  his  decree,  together  with 
costs  of  the  action  and  the  attorney's  fee  therein  incurred,  and 
to  make  a  deed  to  O.  conveying  to  him  the  lota  as  security  for  the 
performance  of  the  agreemetit  on  their  part,  Q.  to  reconvey  to 
them  when  payment  was  made.  Held,  That  D.  and  F.,  not  being 
made  parties  to  the  action  of  foreclosure  Instituted  by  O.,  had 
a  legal  right  to  redeem  from  his  mortgage  by  paying  the  amount 
•f  hlB  decree,  and  that  the  agreement  above  set  out  was  simply 
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an  agreement  to  give  D.  and  F.  the  right  to  redeem  on  the  terms 
therein  mentioned  without  an  action  brought  for  that  purpose  and 
that  it  could  be  enforced  although  not  In  writing.  The  defendant 
in  his  answer  having  admitted  the  agreement  as  claimed  by  the 
plaintiffs,  has  waived  the  statute  even  if  the  contract  was  ob- 
noxious thereto.    Connor  v,  Hingtgen,  19  Neb.,  472. 

« 

Appeal  from  the  district  court  for  Dixon  county.  Tried 
below  before  Evans,  J.    Afjlrtned. 

W.  E.  Oantt  and  A.  E.  BarneSj  for  appellants. 

McCarthy  &  McCarthy ,  contra. 

DUFFIE,  C. 

On  March  27,  1896,  Joseph  Greenwood,  one  of  the  ap- 
pellants, was  the  owner  of  a  mortgage  on  lots  23  and  24, 
in  block  5,  in  the  village  of  Emerson,  Nebraska,  made  to 
secure  the  sum  of  ?300,  and  which  was  a  first  lien  on  said 
lots.  The  appellees,  A.  A.  Davis  and  I.  J.  Fuller,  were 
the  owners  of  a  second  mortgage  on  said  lots  made  to 
secure  the  payment  to  them  of  the  sum  of  |250.  On  the 
date  above  mentioned.  Greenwood  commenced  an  action 
in  the  district  court  for  Dixon  county,  to  foreclose  his 
mortgage,  but  omitted  to  make  Davis  and  Fuller,  the 
second  mortgagees,  parties  to  such  foreclosure  proceed- 
ings. April  29,  1896,  a  decree  of  foreclosure  was  entei*ed 
by  the  court,  the  amount  found  due  being  the  sum  of  |350 
which  was  to  draw  ten  per  cent,  interest  from  that  date. 
On  January  28, 1897,  Davis  and  Fuller  took  from  William 
Kellogg,  the  owner  of  the  lots,  a  conveyance  thereof  in 
full  satisfaction  of  their  mortgage,  and  they  allege  that 
on  the  same  day  they  entered  into  an  oral  agreement 
with  Greenwood  in  effect  as  follows :  They  were  to  pay 
the  taxes  due  on  the  land,  together  with  the  costs  made 
in  the  foreclosure  proceedings  including  an  attorney's 
fee  of  f25,  and  on  the  first  day  of  October,  1897,  they 
were  to  pay  him  the  amount  of  his  decree  with  ten  per 
cent,  interest  thereon,  which  was  computed  and  found 
to  be  $101.37.     On  the  payment  of  these  several  sums. 
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Greenwood  waB  to  give  them  a  quitclaim  deed  of  the 
lots,  and  to  secure  him  the  payment  of  said  sums,  they 
made  to  him  a  deed  of  the  premises,  thus  vesting  him 
with  full  title  thereto.  On  the  same  day  it  is  alleged 
they  paid  the  sum  of  |50  being  the  amount  of  taxes  due 
on  the  lots,  the  costs  in  the  foreclosure  case  instituted 
by  Greenwood,  and  the  attomey^s  fee  agreed  upon,  and 
they  afterward  executed  to  Greenwood  a  conveyance  of 
the  premises.  October  1,  1897,  they  tendered  to  Green- 
wood the  sum  of  f401.37,  and  demanded  from  him  a  con- 
veyance  of  the  lots,  which  he  refused,  and  thereafter  and 
prior  to  the  commencement  of  this  action  Greenwood  con- 
veyed the  lots  to  his  sister  and  co-defendant,  Mrs.  Lussier. 

November  19, 1897,  Davis  and  Fuller  filed  their  petition 
in  this  cause  setting  out  all  of  the  foregoing  facts,  and 
the  further  fact  that  they  had  taken  possession  of  the 
lots  in  controversy  on  January  28,  1897,  and  were  then 
in  possession,  and  asking  that  the  deed  from  Greenwood 
to  his  sister  be  cancelled  and  that  he  be  required  to  con- 
vey to  them.  Greenwood  in  his  answer  does  not  deny 
the  agreement  as  set  out  by  the  plaintiffs,  except  that 
he  insists  that  in  addition  to  the  payment  of  the  decree 
with  interest  thereon,  and  the  taxes,  costs  and  attorney's 
fee,  the  plaintiffs  were  to  turn  over  to  him  the  possession 
of  the  premises.  We  copy  the  third  paragraph  of  his 
answer : 

"Further  answering  the  defendant  denies  that  he  ever 
entered  into  a  contract  with  the  plaintiffs  as  set  out  in 
paragraphs  three  and  four  of  plaintiffs'  petition,  but 
avers  the  facts  to  be  that  he  did  agree  on  or  about  the 
28th  day  of  January,  1897,  to  allow  the  plaintiffs  to  redeem 
said  property  for  the  amount  due  him,  namely,  the  sum 
of  $350  and  interest  at  ten  per  cent,  thereon,  provided 
the  said  plaintiffs  would  procure  the  title  to  said  premises 
and  convey  the  same  to  this  defendant  and  also  turn  over 
to  this  defendant  the  possession  of  said  premises  for  de- 
fendant's use  and  benefit,  and  that  upon  the  payment  to 
this  defendant  on  or  before  the  1st  day  of  October,  1897, 
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the  Bum  of  mon^  due  him  against  said  premises  that  he 
would  reconvey  to  the  said  plaintiffs  said  premises  and 
turn  the  same  oyer  to  them.  Defendant  avers  that  the 
plaintiffs  failed,  neglected  and  refused  to  turn  over  the 
possession  of  said  premises  as  agreed  upon,  but  kept  the 
same  themselves  and  have  maintained  possession  of  said 
premises  ever  since,  collecting  the  rents  and  profits  there- 
from which  rents  and  profits  they  have  failed  to  account 
for  or  turn  over  to  this  defendant." 

The  district  court  found  the  facts  as  alleged  by  the 
plainMffs,  and  entered  a  decree  cancelling  the  deed  made 
by  Greenwood  to  his  sister  and  ordering  him  to  convey 
the  lots  to  the  plaintiffs  upon  thdr  paying  into  court 
within  twenty  days,  the  sum  of  f350  with  ten  per  cent 
interest  thereon  from  the  29th  of  April,  1896,  or  ui>on 
the  immediate  payment  by  them  of  the  sum  of  f441. 
From  this  decree  the  defendants  have  appealed. 

It  is  first  insisted  that  no  agreement  was  ever  con- 
summated between  the  parties  as  alleged  by  the  plaintiffs. 
In  the  face  of  the  third  paragraph  of  the  answer  above 
set  out,  we  cajinot  understand  this  claim.  Both  parties 
by  their  pleadings  assert  an  agreement  concerning  these 
lots,  and  it  is  quite  plain  to  us  that  the  only  difference 
between  them  is  the  claim  made  by  Greenwood  that  he 
was  to  be  given  possession  of  the  property  and  to  have 
the  rents  and  profits  arising  therefrom  in  addition  to 
bdng  paid  the  amount  found  due  him  in  the  decree  of 
foreclosure,  with  ten  per  cent,  interest  thereon,  together 
with  costs  and  attorney's  fees.  The  district  court  found 
against  him,  as  we  think,  on  ample  evidence  going  to 
show  the  agreement  as  claimed  by  the  plaintiffs  and  it 
was  not  until  this  finding  was  made  that  he  takes  the 
position  that  no  agreement  was  ever  consummated. 

The  statute  of  frauds  is  urged  on  the  argument  as  an 
obstacle  standing  in  the  way  of  affording  relief  to  the 
plaintiffs.  This  is  an  objection  not  urged  in  the  lower 
court,  nor  can  we  see  that  there  is  any  merit  in  the  claim. 
The  plaintiffs  held  a  second  mortgage  on  the  lots  in 
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question.  Greenwood  in  his  foreclosure  proceedings  did 
not  make  them  parties.  A  sale  under  this  decree  would 
not  pass  good  title,  for  the  reason  that  the  plaintiffs, 
not  being  foreclosed  of  that  right,  might  at  any  time  dur-' 
ing  the  life  of  their  mortgage  redeem  from  Greenwood 
or  the  purchaser  at  his  foreclosure  sale.  In  this  con- 
dition of  affairs,  the  i>arties  met  and  confessedly  made 
an  agreement  respecting  their  rights  in  the  premises. 
That  agreement  was  so  far  perfected  that  the  plaintiffs 
paid  part  of  the  consideration,  took  possession  of  the  lots, 
and  executed  to  Greenwood  a  conveyance  thereof  as  se- 
curity that  they  would  pay  him  the  balance  due  under 
the  agreement  The  whole  effect  of  this  agreement  was 
simply  to  give  the  plaintiffs  the  privilege  of  redeeming 
the  Greenwood  mortgage  without  an  action  brought  for 
that  purpose.  That  they  had  the  legal  right  to  redeem 
by  suit  is  unquestioned;  that  an  oral  agreement  based 
upon  a  sufficient  consideration  allowing  them  to  redeem 
without  suit  brought. for  that  purpose,  but  upon  condi- 
tion made  by  the  parties  themselves,  is  obnoxious  in  any 
way  to  the  statute  of  frauds,  we  do  not  believe.  But 
should  we  be  mistaken  in  this  view  of  the  case,  the  decree 
should  be  upheld  for  another  reason.  It  was  held  in 
Connor  v.  Eingtgen,  19  Neb.,  472,  that  "where  the  defend- 
ant in  his  answer  admits  substantially  the  contract  set 
out  in  the  petition,  but  alleges  that  the  plaintiff  has 
violated  its  provisions,  and  there  is  no  plea  of  the  statute 
of  frauds,  the  statute  will  be  considered  as  waived. ''  In 
either  view  of  the  case,  we  are  satisfied  that  the  decree 
of  the  district  court  is  right,  and  recommend  its  affirm* 
ance. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 


»      < 
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McKee  v.  McKee. 

Laura  J.  McKbe,  appellee,  v.  John  McKbb,  appellant. 

Filed  Januabt  8,  1902.    No.  10,819. 
Commissioner's  opinion.    Department  No.  2. 

1.  Divorce:    Oboundb:    Evidence.    Evidefnce  examined  and  held   suffi- 

cient to  sustain  a  decree  of  divorce  on  the  g^round  of  extreme 
cruelty. 

2.  Divorce:    Altmont:    Rule  Qovebnino  Amount.     While  there  Is  no 

fixed  rule  for  determining  the  amount  of  alimony  to  he  awarded 
under  section  22,  chapter  25,  Compiled  Statutes,  such  award  should 
bear  a  reasonable  relation  to  the  husband's  ability  to  pay,  as  dis- 
closed by  the  evidence. 

8.  Divorce:  Alimony:  Cibcumstances  Affecting  Amount.  In  award- 
ing alimony,  the  court  should  consider  the  condition,  situation 
and  standing  of  the  parties,  financially  and  otherwise,  the  duration 
of  their  marriage,  the  amount  and  value  of  the  husband's  estate, 
the  source  from  which  it  came,  and  how  far,  if  at  all,  the  wife 
contributed  thereto.    Zimmerman  v.  Zimmerman^  59  Neb.,  80. 

Appeal  from  the  district  court  for  Johnson  county. 
Tried  below  before  LeTton,  J.     Modified  and  affirmed. 

8.  P.  Davidson,  for  appellant. 

W.  H.  Oiffen  and  Francis  Martin,  contra. 

Pound,  O. 

This  is  an  appeal  from  a  decree  of  divorce  rendered 
in  a  suit  brought  by  Mrs.  McKee  against  her  husband  in 
which  she  sought  such  relief  upon  the  ground  of  extreme 
cruelty.  The  court  awards  alimony  to  the  amount  of 
f  1,500  and  also  |150  attorney's  fees.  It  would  subserve 
no  useful  purpose  to  set  forth  the  evidence  in  detail. 
There  is  a  square  conflict  between  Mrs.  McKee  on  the 
one  hand  and  her  husband  and  his  son  by  a  former  mar- 
riage on  the  other.  Certain  of  the  neighbors  in  a  measure 
corroborate  the  plaintiff.  The  credibility  of  these  wit- 
nesses and  the  weight  to  be  given  to  their  testimony  could 
best  be  judged  in  the  lower  court.  The  plaintiff's  evi- 
dence^ if  believed,  is  entirely  sufficient  to  make  out  a 
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case  of  extreme  cruelty  and  to  sustain  the  findings  and  ! 

decree. 

With  respect  to  the  amount  of  alimony  awarded,  how- 
ever, we  are  not  entirely  satisfied  with  the  decree  ren- 
dered. No  claim  was  made  for  dower  in  the  husband's 
lands  under  section  23,  chapter  25,  Compiled  Statutes,  ! 

so  that,  although  it  was  suggested  in  Walton  v.  Walton ,  \ 

57  Neb.,  102,  that  extreme  cruelty  would  be  "misconduct'' 
within  the  purview  of  that  section,  the  award  of  alimony 
must  be  governed  by  the  provisions  of  section  22.  Tatro 
V.  Tatro,  18  Neb.,  395;  Walton  v.  Walton,  57  Neb.,  102. 
That  section  provides  that  the  court  shall  allow  "such  | 

alimony  *  *  *  as  it  shall  deem  just  and  reasonable, 
having  regard  to  the  ability  of  the  husband,  and  the 
character  and  situation  of  the  jmrties,  and  all  other  cir- 
cumstances of  the  case.''  It  has  often  been  said  that  there 
are  no  fixed  rules  for  determining  the  amount  of  alimony 
to  be  awarded  under  this  section  (Smith  v.  Smith,  19  Neb., 
706 ;  Heist  v.  Heist,  48  Neb.,  at  page  798) ,  and  even  that  to 
warrant  interference  by  this  court  there  must  have  been 
"an  evident  abuse  of  discretion"  on  the  part  of  the  court 
below.  Wilde  v.  Wilde,  37  Neb.,  898.  But  in  the  statute 
itself  and  in  most  of  the  adjudications  thereon  it  is  also 
laid  down  that  the  alimony  awarded  should  bear  a  reason- 
able relation  to  the  amount  and  value  of  the  husband's 
property,  and  we  think  it  clear  that  the  husband's  ability 
to  pay,  as  disclosed  by  the  evidence,  must  be  taken  into 
account  as  one  of  the  chief  circumstances  controlling  the 
court's  discretion.  Zimmerm^m  v,  Zimmermam^,  59  Neb., 
80.  In  that  case  the  court  holds  that  the  considerations 
which  are  to  be  taken  into  account  in  awarding  alimony 
are  the  condition,  situation  and  standing  of  the  parties, 
financially  and  otherwise,  the  duration  of  their  marriage, 
the  amount  and  value  of  the  husband's  estate,  the  source 
from  which  it  came,  and  how  far,  if  at  all,  the  wife  con- 
tributed thereto.  Mrs.  McKee  was  the  defendant's  sec-  ^ 
ond  wife.  They  had  no  children,  while  he  had  one  child 
by  his  former  marriage.     She  appears  to  be  in  robust 
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health,  had  been  supporting  herself  before  marriage,  and 
did,  at  least,  the  ordinary  work  of  a  farmer's  wife  while 
living  with  her  husband.  The  defendant  owned  the  bulk 
of  his  property  before  marriage.  She  brought  very  little, 
and  her  contribution  to  the  rise  in  values,  which  we 
know  has  been  general,  can  not  have  been  large.  As 
to  the  value  of  his  properi:y,  the  testimony  is  not  as  satis- 
factory as  it  might  be.  The  principal  item  is  a  farm  of 
one  hundred  and  twenty  acres,  variously  estimated  as 
worth  from  |25  to  f45  per  acre.  He  claims  to  owe  some 
$2,100  while  other  witnesses  testify  that  he  J[)oasted  of 
owing  nothing  and  that  he  even  loaned  money.  The  al- 
leged indebtedness  is  to  defendant's  father  and  brother, 
and  only  |1,000  of  it  is  shown  very  convincingly.  Taking 
the  whole  testimony  together,  however,  remembering  that 
she  has  received  all  the  household  goods  that  she  cared 
to  take,  we  are  constrained  to  think  that  the  award  of 
|1,500  alimony,  coupled  with  f  150  for  attorney's  fees  is 
too  much.  Although  there  is  ample  testimony  to  sus- 
tain the  findings  and  although  no  amount  of  provocation 
would  justify  the  rough  and  cruel  treatment  charged  and 
regarded  as  proved  by  the  trial  judge,  we  cannot  but  feel 
that  the  plaintiff  should  bear  her  fair  share  of  the  blame 
for  the  domestic  difficulties  in  question.  By  her  own 
account,  her  life  as  a  farmer's  wife  was  not  an  easy  one 
in  its  ordinary  course,  and  had  no  difliculties  arisen,  she 
would  have  had  to  work  hard  in  the  situation  and  cir- 
cumstances in  which  the  parties  were  placed.  Consider- 
ing these  circumstances,  which  seem  to  be  within  the  pur- 
view of  the  last  clause  of  section  22,  the  duration  of  the 
marriage,  the  fact  that  defendant  has  a  child  to  sup- 
port, her  age  and  ability  to  support  herself,  the  value  of 
the  property  as  disclosed  in  evidence,  the  fact  that  the 
property  was  acquired  almost  entirely  before  marriage, 
the  proved  indebtedness  of  $1,000,  and  the  amount  of  at- 
torney's fees  allowed,  we  think  |1,000  as  much  as  the 
defendant  may  well  be  asked  to  pay. 
We  therefore  recommend  that  the  decree  be  modified  by 
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reducing  the  amount  of  alimony  awarded  from  |1,500  to 
|1,000  and  that  the  decree  so  modified  be  affirmed.  We 
also  recommend  that  each  party  pay  his  own  costs  in 
this  court. 

Sedgwick  and  Oldham,  CO.,  concur. 

The  decree  of  the  district  court  is  modified  by  reducing 
the  amount  of  alimony  awarded  from  |1,500  to  ^1,000, 
and  the  decree,  so  modified,  is  affirmed,  each  party  to  pay 
his  own  costs  in  this  court 

Modified  and  affirmed. 


The  Fbemont  Package  Manufacturing  Company,  ap- 
pellee^ V.  P.  C.  Storey  et  al..  Impleaded  with  N.  A. 
Rainbolt  et  al.,  appellants. 

Piled  January  8,  1902.    No.  10,82«. 
Commissioner's  opinion.     Department  No.  2. 

Creditors' Suit:  Ii^olvent  Corporations :  Unpaid  Subscriptions:  Par- 
ties. When  a  bill  in  equity  is  filed  by  the  creditors  of  an  insolvent 
corporation  for  the  purpose  of  subjecting  the  unpaid  subscriptions 
to  the  capital  stock  of  such  corporation  to  the  payment  of  the 
corporate  debts»  it  is  necessary  that  each  one  of  the  delinquent 
subscribers  to  such  capital  stock  be  made  a  party  defendant;  and 
unless  all  are  made  parties  defendant,  or  some  good  and  sufficient 
reason  appears  upon  the  face  of  the  petition,  such  as  death,  in- 
solvency, or  inability  to  reach  with  the  process  of  the  court  the 
delinquent  subscribers  not  Joined  as  defendants,  the  petition  is 
bad  because  of  a  non-Joinder  of  parties  defendant. 

Appeal  from  the  district  court  for  Madison  county. 
Tried  below  before  Robinson,  J.  Reversed  and  certaifi 
petitimis  dismissed^ 

Powers  &  Hays  and  l!f.  A.  Rainbolt,  for  appellant,  Rain- 
bolt 

F.  P.  Wigton,  for  appellant,  Burrows. 
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Oeo.  L.  Withaniy  for  intervener,  Norfolk  State  Bank. 

Barnes  &  Tyler ^  for  appellee,  The  Fremont  Package 
Manufacturing  Company. 

Oldham,  0. 

This  was  a  suit  by  bill  in  equity  instituted  by  the  Fre- 
mont Package  Manufacturing  Company  to  recover  from 
the  defendants,  P.  C.  Storey,  H.  W.  Brooks,  C.  B.  Bur- 
rows, N.  A.  Rainbolt  and  D.  Roes,  the  amount  of  their 
unpaid  subscriptions  to  the  capital  stock  of  the  Norfolk 
Creamery  and  Commission  Company.  The  substantial 
allegations  of  the  petition  are  that  the  action  was  insti- 
tuted in  behalf -of  the  plaintiff  and  all  creditors  of  the 
Norfolk  Creamery  and  Commission  Company;  that  the 
said  company  was  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Nebraska.  The  petition  then 
alleges  that  the  plaintiff  procured  judgment  against  the 
Norfolk  Creamery  and  Commission  Company  before  a 
justice  of  the  peace  and  that  execution  was  returned  un- 
satisfied on  said  judgment;  that  the  corporation  is  in- 
solvent and  has  ceased  to  do  business  as  a  corporation. 
It  also  sets  out  the  fact  that  the  defendants  were  sub- 
scribers to  the  capital  stock  of  the  corporation  and  that  no 
part  of  their  stock  has  been  paid  and  prays  judgment 
against  each  of  the  defendants  for  the  amount  of  his  un- 
paid subscription.  The  Creamery  Package  Manufactur- 
ing Company,  a  corporation,  and  the  Norfolk  Statef  Bank 
filed  intervening  petitions  setting  up  substantially  the 
same  facts  as  those  alleged  by  the  plaintiff  and  asked  for 
similar  relief.  A  demurrer  was  filed  to  these  petitions 
alleging  misjoinder  of  both  parties  plaintiff  and  parties 
defendant  and  that  the  petition  failed  to  state  any  cause 
of  action  against  the  answering  defendants.  The  demur- 
rer was  overruled  and  defendants,  Rainbolt  and  Burrows, 
each  filed  separate  answers  alleging,  among  other  things, 
the  misjoinder  of  parties  plaintiff  and  parties  defendant 
Defendant,  Burrows,  also  filed  an  amended  answer  by 
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leave  of  court,  before  the  trial  of  the  cause  and  specially 
pleaded  the  fact  that  the  judgment  of  the  plaintiff  and 
of  the  intervener,  Oeamery  Package  Manufacturing  Com- 
pany, had  each  become  dormant  by  reason  of  the  fact  that 
no  execution  had  been  issued  on  either  of  said  judgments 
for  more  than  five  years  before  the  filing  of  this  amended 
answer  and  that  said  judgments  had  not  been  revived. 
Plaintiff  and  interveners  filed  replies  in  the  nature  of  a 
general  denial  to  the  allegations  of  defendants'  answer. 
Judgment  was  rendered  in  favor  of  the  plaintiff  and 
each  of  the  interveners  against  defendant,  Rainbolt,  for 
the  sum  of  f 2,000,  the  amount  found  by  the  court  to  be 
due  from  him  on  his  unpaid  subscription,  and  also  judg- 
ment was  rendered  for  |500  in  favor  of  the  same  parties 
against  defendant,  Burrows,  the  amount  found  by  the 
court  to  be  due  from  him  on  his  unpaid  subscription. 
There  was  a  finding  in  favor  of  defendant,  Rees,  on  his 
answer  denying  that  he  had  subscribed  for  any  stock  in 
the  corporation ;  but  there  appears  to  have  been  no  finding 
of  any  kind  with  reference  to  defendants.  Storey  and 
Brooks.  From  this  judgment  of  the  district  court  de 
fendants,  Rainbolt  and  Burrows,  have  prosecuted  an  ap- 
-pesl  to  this  court 

This  court  has  held  by  a  well  defined  line  of  decisions 
that  an  action  of  this  nature  can  only  be  maintained  when 
prosecuted  for  the  benefit  of  all  the  creditors  of  an  insolvent 
corporation  against  all  the  stockholders  of  such  insolvent 
corporation  whose  subscriptions  are  unpaid.  Farmers 
Loan  d  Trust  Co,  v.  Funk^  49  Neb.,  353 ;  German  National 
Bank  v.  Farmers  &  Merchants  Bwnk,  54  Neb.,  593;  Van 
Pelt  V.  Oardnery  54  Neb.,  701;  Hastings  v.  Bamd,  55 
Neb.,  93 ;  Pickering  v.  Hastings,  56  Neb.,  201.  The  orderly 
and  proper  method  of  procedure  in  an  action  of  this 
nature  is  by  a  suit  instituted  by  a  receiver  of  ^he  insolvent 
corporation  for  the  benefit  of  all  the  creditors  and  against 
all  the  delinquent  stockholders.  While  this  court  has 
intimated  that  the  action  may  be  brought  either  by  a 
receiver  or  by  a  creditor  for  the  benefit  of  himself  and 
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all  the  creditors,  we  think  the  practice  of  first  procuring 
the  appointment  of  a  receiver  before  the  action  is  brought 
much  preferable  as  it  at  once  sets  at  rest  all  question 
as  to  the  proper  joinder  of  parties  plaintiff  in  the  cause 
of  action. 

In  the  case  at  bar  it  is  objected  to  the  petition  that 
there  is  no  allegation  that  there  are  any  other  creditors 
than  the  plaintiff,  although  the  petition  purports  to  be 
filed  on  behalf  of  plaintiff  and  all  other  creditors  of  the 
insolvent  corporation.  Without  expressing  an  opinion 
as  to  the  sufficiency  of  this  objection  we  think  it  would 
have  been  well  for  the  pleader  to  have  made  some  all^a- 
tion  that  would  have  disclosed  to  the  court  what,  if  any, 
knowledge  it  had  as  to  the  existence  of  the  claims  of  other 
creditors  against  this  corporation.  A  more  serious  ques- 
tion is  presented  as  to  the  sufficiency  of  the  petition  by 
the  objection  raised  by  demurrer,  and  saved  in  the  answer, 
as  to  the  misjoinder  of  parties  defendant.  There  is  no 
allegation  in  the  petition  that  the  defendants  sued  were 
all  the  stockholders  of  the  insolvent  corporation  whose 
subscriptions  were  unpaid ;  and  when  plaintiff  and  inter- 
veners for  the  purpose  of  sustaining  the  allegations  in 
the  petition  introduced  the  stock  subscription  of  the  in- 
solvent corporation  it  disclosed  the  names  of  three  of 
the  subscribers  for  this  stock  whose  subscriptions  appear 
as  unpaid  in  the  same  manner  as  that  of  the  defendants 
who  were  sued.  No  reason  is  attempted  to  be  assigned  in 
plaintiff's  petition  for  the  failure  to  join  these  parties  as 
defendants  in  this  cause  of  action.  Under  the  rule  es- 
tablished in  this  state  this  action  must  be  brought  against 
all  the  delinquent  stock  subscribers  and  if  all  are  not  made 
parties  defendant  a  good  and  sufficient  reason  should  be 
set  forth  in  the  petition  for  not  doing  so  to  warrant  a 
recovery  against  any.  The  rule  established  in  this  state 
is  supported  by  strong  authority  in  the  decisions  of  other 
states,  and  commenting  upon  this  rule  the  supreme  court 
of  Michigan  in  Dunston  v.  Hoptonic  Co.,  83  Mich.,  at 
page  384,  says :    ^^This  seems  to  be  the  rule  as  established 
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by  the  great  weight  of  authority,  and  I  think  is  the  just, 
reasonable,  and  equitable  one.  Any  other  rule  would  per- 
mit the  creditors  of  the  corporation  to  select  one  or  only 
a  few  of  the  stockholders  within  the  jurisdiction,  and 
compel  payment  by  them  of  all  the  debts  of  the  corpora- 
tion, at  least  up  to  the  unpaid  balance  of  their  subscrip- 
tion, and  such  subscribing  stockholders,  in  order  to  com- 
pel the  others  to  contribute,  would  be  remitted  again  to 
the  courts,  thus  leading  to  a  multiplicity  of  suits."  To 
the  same  effect  is  the  holding  in  Adler  v.  Manufacturing 
Co,y  13  Wis.,  57;  Cla/rke  v.  Gold  Springs  Opera  House  Co., 
59  N.  W.  Rep.  [Minn.],  632;  3  Thompson,  Corporations, 
section  3493. 

We  think  there  is  no  escaping  the  conclusion  that  when 
a  bill  in  equity  is  filed  by  the  creditors  of  an  insolvent 
corporation  for  the  purpose  of  subjecting  the  unpaid  sub- 
scription to  the  capital  stock  of  such  corporations  to  the 
payment  of  the  corporate  debts,  it  is  necessary  that  each 
one  of  the  delinquent  subscribers  to  such  capital  stock 
be  made  a  party  defendant;  and  unless  all  are  made 
parties  defendant,  or  some  good  and  sufficient  reason 
appears  on  the  face  of  the  petition,  such  as  death,  in- 
solvency or  inability  to  reach  with  the  process  of  the  court 
the  delinquent  subscribers  not  joined  as  defendants,  the 
petition  is  bad  because  of  a  misjoinder  of  parties  defend- 
ant As  this  will  dispose  of  the  case  the  objection  urged 
against  two  of  the  judgments  alleged  on  by  plaintiff  and 
one  of  the  interveners,  that  the  judgments  had  become 
dormant  during  the  pendency  of  the  suit  and  before  trial, 
need  not  now  be  determined. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  that  the  petition  of  the 
plaintiff.  The  Fremont  Package  Manufacturing  Company, 
and  the  intervening  petitions  of  The  Creamery  Package 
Manufacturing  Company  and  the  Norfolk  State  Bank, 
be  dismissed. 

Sedgwick  and  Pound,  CC,  concut. 
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The  judgment  of  the  district  court  is  reversed  and  the 
petition  of  the  plaintiff,  The  Fremont  Package  Manu- 
facturing Company,  and  the  intervening  petitions  of  The 
Creamery  Package  Manufacturing  Company  and  the  Nor- 
folk State  Bank,  are  dismissed. 

Reversed  and  certain  petitions  dismissed. 


M.  RuMLBY  Company  v.  John  Jelsma  et  al. 

Filed  January  8,  1902.    No.  10,843. 

« 

Commissioner's  opinion.    Department  No.  1. 

Appeal  and  Error:    Replevin:    Evidence:     Sitfficienoy.  EiVidence  ex- 
amined and  held  in  part  to  sustain  the  verdict  and  judgment. 

Error  from  the  district  court  for  Gage  county.  Tried 
below  before  Stull,  J.     Affirmed  upon  remittitur. 

Frank  J.  Kelley,  for  plaintiff  in  error. 

L.  G.  Burr,  Hazlett  &  Jack  and  Origgs,  Rinaker  & 
Bibb,  contra. 

Day,  C. 

On  July  1,  1898,  M.  Rumley  Company  brought  this 
action  in  the  district  court  for  Gage  county  against  John 
Jelsma,  and  others,  to  recover  the  possession  of  certain 
personal  property,  consisting  of  a  twelve  horse  power 
traction,  a  separator  and  wagon,  a  straw  stacker  and 
other  fixtures  belonging  thereto,  all  of  which  were  par- 
ticularly described  in  the  petition  and  affidavit  The 
plaintiff  claimed  the  right  of  the  immediate  possession 
of  the  property  by  virtue  of  a  chattel  mortgage  held  by 
it,  the  conditions  of  which,  with  reference  to  certain 
payments,  the  plaintiff  alleged  had  been  broken.  The 
answer  was  a  general  denial.  The  property  was  delivered 
to  the  plaintiff  under  the  writ  of  replevin  and  by  it  con- 
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verted  into  money.  Upon  the  trial  the  jury  found  that 
the  right  of  property  and  the  right  of  possession  of  the 
property  described  in  the  petition  was  in  the  defendants, 
and  found  the  value  of  the  property  to  be  |1,875  and 
assessed  the  defendants^  damages  for  the  unlawful  deten- 
tion of  the  property  at  |1,000.  The  motion  for  a  new 
trial  was  overruled  and  judgment  entered  on  the  verdict, 
to  review  which  the  plaintiff  brings  error  to  this  court. 
The  principal  error  complained  of  by  the  plaintiff  upon 
the  argument  was  that  the  verdict  and  judgment  are  not 
supported  by  suflftcient  evidence.  The  mortgage  was  given 
to  secure  a  number  of  notes  maturing  at  different  times, 
two  of  which  appeared  upon  the  face  of  the  instrument 
to  be  due  at  the  time  of  the  bringing  of  the  suit.  One 
of  the  notes  by  its  terms  matured  November  1,  1897,  and 
the  other,  December  1,  1897.  It  was  contended  by  the 
defendants  that  the  time  of  payment  of  all  the  notes  had 
been  extended  one  year  from  the  date  of  their  maturity. 
The  evidence  tended  to  show  that  in  August,  1897,  the 
plaintiff  became  alarmed  upon  some  information  it  had 
received,  that  the  property  was  about  to  be  removed  from 
the  state  and  took  possession  of  the  property  and  moved 
it  some  miles  from  where  the  defendants  were  at  the  time 
using  it.  This  difficulty  was  adjusted  between  the  parties 
a  few  days  later  and  the  property  returned  to  the  defend- 
ants. The  defendants  claim  that  at  this  time,  in  con- 
sideration of  their  waiving  damages  sustained  by  being 
deprived  of  the  use  of  the  property,  it  was  agreed  between 
plaintiff  and  defendants  that  the  time  of  payment  on 
all  of  the  notes  be  extended  one  year  from  the  date  of 
their  maturity,  but  that  meanwhile  the  defendants  would 
pay  such  sums  on  the  notes  as  they  could  spare. 

Upon  the  question  as  to  whether  there  had  been  an 
extension  of  the  time  of  payment  there  w^as  a  direct  con- 
flict in  the  evidence.  If  the  time  of  payment  had  been 
extended  then  there  was  no  breach  of  the  condition  of 
the  mortgage.  In  finding  for  the  defendants  the  jury  must 
necessarily  have  found  that  the  time  had  been  extended. 


J 
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There  was  sufficient  evidence,  we  think,  to  support  this 
finding^  and  under  the  well  established  rules  of  this  court 
the  finding  of  the  jury  will  not  be  disturbed.  The  jury 
also  found  the  value  of  the  property  taken  to  be  |1,875. 
Upon  this  question  there  was,  likewise,  a  conflict  in  the 
evidence,  the  defendants'  two  witnesses  placed  the  value 
at  f  1,875  while  the  plaintiff's  witness  placed  it  at  |1,000. 
There  was  ample  testimony  to  support  this  finding  of 
the  jury. 

For  the  wrongful  detention  of  the  property  by  the 
plaintiff,  the  jury  awarded  defendants  |1,000.  This  was 
based  upon  evidence  of  the  defendants,  that  by  being 
deprived  of  the  machine  they  had  lost  certain  profits 
which  they  otherwise  would  have  made.  There  was  no 
statement  of  facts  from  which  the  jury  was  warranted 
in  finding  that  defendants'  damages  for  detaining  the 
property  was  |1,000.  The  defendants  were  permitted  to 
show  that  during  the  season  of  1897,  the  profits  from  run- 
ning the  machine  were  |500  and  that  more  wheat  was 
grown  in  the  state  in  1898  than  in  the  previous  year ;  they 
had  no  contracts  for  work  for  the  season  of  1898  which 
could  be  enforced  and  but  few  promises  of  jobs.  The 
profits  for  the  season  of  1898  under  the  facts  shown  were 
too  remote  and  speculative  to  form,  the  basis  for  estimatr 
ing  damages.  While  it  may  be  true  as  contended  for 
by  the  defendants,  that  the  profits  which  would  have  ac- 
crued to  the  defendants  during  the  season  of  1898,  con- 
rstitute  the  defendants'  damages  for  the  wrongful  deten- 
tion of  the  property,  yet  in  order  to  make  the  profits  a 
basis  for  the  damages  it  must  be  shown  that  the  profits 
would  reasonably  and  naturally  follow  from  certain  facts 
proved.  The  law  will  not  permit  the  jury  to  go  into  the 
realms  of  conjecture  and  award  damages  without  proof 
of  facts  from  which  such  damages  might  reasonably  be 
expected  to  follow.  That  portion  of  the  verdict  awarding 
the  defendant  |1,000  for  the  wrongful  detention  of  the 
property  is  not  sustained  by  any  competent  evidence. 
We   therefore   recommend    that   unless    the   defendants 
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within  twenty  days  from  the  filing  of  this  opinion,  file 
a  remittitur  of  |1,000  with  interest  thereon  from  the  date 
of  the  judgment,  that  the  judgment  be  reversed. 

Hastings  and  Kirkpatrigk^  CO.,  concur. 

Unless  the  defendants  file  a  remittitur  of  f  1,000  within 
twenty  days  from  the  filing  of  this  opinion  with  interest 
thereon  from  the  date  of  the  judgment,  the  judgment  of 
the  district  court  will  be  reversed,  otherwise  it  will  be 
affirmed. 

Affibmbd  upon  remittitur. 


John  Stewart  &  Ck).  Limited,  appellant,  v.  Eugene  P. 

AUiBN  et  al.^  appellees. 

FUiED  JANTTABT  8, 1902.     No.  10,853. 

Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:  Bbbobs  in  Excluding  EiViDENCE,  on  Appeal.    Al- 

leged errors  of  the  trial  court  in  the  exclusion  of  evidence  can  not 
be  examined  on  appeal. 

2.  Appeal  and  Error:    ESvidencb:     Sxtftioibnot.     Byldenoe  examined 

and  held  sufficient  to  sustain  the  Judgment 

AppBAii  from  the  district  court  for  Ouster  county.  Tried 
below  before  Grimes,  J.    Affirmed. 

Fkmsburg  &  Williams,  for  appellant 

R.  E.  Brega,  L.  E.  Kirkpatrick  and  Jno.  S.  Kirkpatriok, 
contra^ 

Oldham,  O. 

This  was  a  suit  to  foreclose  a  real  estate  mortgage  made 
and  executed  by  Eugene  P.  Allen  and  wife  to  the  Dakota 
Mortgage  Loan  Oorporation  and  alleged  to  have  been  in- 
dorsed by  said  corporation  before  maturity,  for  a  valua- 
able  considerr.tion  and  in  the  ordinary  course  of  business 
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to  the  plaintiff.  Defendant,  Caldwell,  filed  a  separate 
answer  to  this  petition  admitting  that  defendant,  Allen, 
and  wife,  had  executed  the  note  and  mortgage  sued  on  to  the 
Dakota  Mortgage  Loan  Corporation,  which  subsequently 
changed  its  name  to  the  Globe  Investment  Company, 
but  alleged  that  defendant,  Allen,  had  paid  the  note  and 
mortgage  in  full  at  maturity  to  the  Globe  Investment 
Company  and  that  said  mortgage  was  duly  released  by  said 
Globe  Investment  Company,  and  that  after  the  release 
of  said  mortgage  he  purchased  the  lands  in  controversy 
free  of  all  liens  and  incumbrances.  He  also  denied  that 
plaintiff  was  the  owner  of  the  note  and  mortgage  and 
denied  that  it  was  purchased  by  the  plaintiff  before  ma- 
turity for  any  consideration.  Plaintiff  replied  denying 
the  allegations  of  defendant's  answer. 

It  was  admitted  that  defendant,  Allen,  paid  the  note  and 
mortgage  in  full  to  the  Globe  Investment  Company  at  the 
time  and  place  of  its  maturity.  Plaintiff  then  offered  in 
evidence  the  indorsement  on  the  note  of  the  Globe  Invest- 
ment Company,  formerly  the  Dakota  Mortgage  Loan  Com- 
pany, which  was  excluded  by  the  trial  court.  Plaintiff 
then  offered  depositions  tending  to  prove  the  purchase  and 
indorsement  of  the  note.  These  were  all  excluded  by  the 
trial  court  and  judgment  entered  as  follows:  **And  this 
cause  came  on  further  to  be  heard,  upon  the  evidence  being 
submitted  to  the  court,  finds  that  the  note  and  mortgage 
in  suit  were  paid  in  full  to  the  Globe  Investment  Company, 
formerly  the  Dakota  Mortgage  Loan  Corporation,  the  payee 
I  of  said  note,  at  the  place  of  payment  in  Boston,  Massa- 

chusetts. That  the  indorsement  on  the  note  is  not  suffi- 
cient to  transfer  the  legal  title  to  the  plaintiff,  so  as  to 
make  the  plaintiff  an  innocent  holder  for  the  value,  so  as  to 
cut  off  defenses.  To  which  findings  the  plaintiff  excepts. 
It  is  therefore  considered,  adjudged  and  decreed  by  the 
court,  that  the  defendant  go  hence  without  day,  and  that 
this  cause  be  and  the  same  is  hereby  dismissed  at  the  costs 
of  plaintiff.    To  all  of  which  plaintiff  excepts.'^ 

Plaintiff  now  seeks  to  have  this  judgment  reversed  on 
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appeal.  It  is  a  rale  of  practice  in  this  court  bo  well  estab- 
lished that  it  might  be  designated  as  elementary  that  al- 
leged errors  of  the  trial  court  in  the  exclusion  of  evidence 
can  only  be  reviewed  on  error  proceedings  and  can  not  be 
reviewed  pn  proceedings  on  appeal,  hence  we  can  only  ex- 
amine this  judgment  by  the  light  of  the  pleadings,  and 
the  evidence  which  was  admitted  by  the  trial  court.  Ains- 
worth  V.  Taylor,  53  Neb.,  484 ;  Scroggin  v.  National  Lum- 
ber Co.,  41  Neb.,  195;  Zimmerman  v.  Zimmerman,  59  Neb., 
80.»  The  answer  denies  the  ownership  and  purchase  of  the 
note  by  the  plaintiff.  The  evidence  admitted  shows  that 
the  note  was  paid  in  full  at  maturity  at  its  place  of  pay- 
ment to  the  Globe  Investment  Company.  The  evidence 
offered  tended  to  show  the  indorsement  of  the  note  to  the 
plaintiff  by  the  Globe  Investment  Company  was  excluded 
and  as  we  are  precluded  by  the  rule  governing  proceedings 
on  api)eal  from  examining  the  action  of  the  trial  court  in 
excluding  this  evidence  we  can  see  nothing  to  do  but  to  rec- 
ommend that  the  judgment  of  the  trial  court  be  afQrmed 
because  the  judgment  is  fully  supported  by  the  pleadings 
and  evidence  which  was  admitted,  and  it  is  so  recom- 
mended. 

Sbdgv^^gk  and  Pound,  CC,  concur. 

Affibmed. 


The  National  Life  Insurance  Company,  appellee,  v. 
Anna  C.  Ceandall  et  al.,  appellants. 

Filed  Januabt  8,  1902.    No.  10,856. 
Commisflloner'B  opinion.    Department  No.  1. 

1.  Mortgages:  Fobeclosube:    Objecttons  to  Appbatsal.    "An  appraise- 

ment duly  made  of  real  estate  for  the  purposes  of  a  judicial  sale 
caea  not  be  suocessfuUy  attacked  solely  on  the  ground  that  the 
property  has  been  appraised  too  low.  To  make  the  low  valuation 
a  successful  ground  of  attack  on  the  appraisement  It  must  be 
chaUenged  for  fraud."    Brown  v.  Fitzpatrickt  56  Neb.,  61. 

2.  Appeal  and  Error:  Pbesumption  fbom  Recobd.    Where  no  part  of  the 

record  prior  to  an  alias  order  of  sale  on  which  property  Is  sold  is 
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brought  to  this  court  on  an  appeal  from  an  order  of  confirmation, 
no  irregularity  or  lack  of  authority  to  Issue  such  ali<u  order  can 
be  presumed. 

8.  tfortgages:  Fobbolosube:  Sweabiitg  Affbaibkbs  by  Deputt.  A  cer^ 
tlflcate  that  appraisers  were  sworn  by  the  sheriff  by  a  deputy,  held^ 
to  sufficiently  Indicate  that  the  deputy  performed  such  servicee. 

Appbal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Feost,  J.    Affirmed. 

Darnel  F.  Osgood,  for  appellants.  • 

8.  L.  Geisthardt,  contra. 

Hastings,  0. 

In  this  case,  which  is  an  appeal  from  the  confirmation 
of  a  foreclosure  sale,  the  first  objection  is  that  the  appraise- 
ment is  too  low.  No  objection  to  the  competency  of  the 
appraisers  and  no  allegations  of  fraud  are  made.  It  seems 
the  settled  conclusion  of  this  court  that  objections  to  an 
appraisement  solely  on  the  ground  that  it  is  too  low  are  not 
to  be  entertained.    Brown  v.  Fitzpatrick,  56  Neb.,  61. 

The  next  objection  urged  is  that  the  cUias  order  of  sale, 
under  which  the  property  sold,  was  irregularly  issued.  As 
to  this  there  is  absolutely  nothing  in  the  record  to  indi- 
cate whether  or  not  such  is  the  case,  and,  of  course,  the 
action  of  the  lower  court  must  be  presumed  r^ular.  None 
of  the  proceedings  in  the  case  prior  to  the  issuing  of  the 
ali<i8  order  of  sale  have  been  brought  up,  and  whether  they 
were  regular  or  irregular  cannot  be  ascertained  by  so  much 
of  the  record  as  we  have  here. 

The  objection  mainly  relied  upon  seems  to  be  that  the 
return  which  states  that  the  appraisers  were  sworn  is 
signed  "John  J.  Trompen,  sheriff,  by  Nicholas  Bess, 
deputy.''  It  is  claimed  that  this  return  indicates  that  the 
sheriff  himself  swore  the  parties  and  that  Mr.  Bess  cannot 
certify  that  he  did  so.  We  do  not  so  understand  the  re- 
turn. It  seems  to  us  to  mean  that  the  whole  transaction 
wafi  by  Mr.  Ress  acting  as  deputy  for  the  sheriff. 
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It  is  recommended  that  the  action  of  the  district  court 
be  affirmed. 

Day  and  Kirkpatrick,  CO.,  concur. 

Affirmed. 


Farmers  Loan  &  Trust  Company,  appellant,  v.  Byron 

R.  Hastings  bt  al.,  appellees. 

Filed  Jakuaet  8,  1902.    No.  10,860. 
Commissioner's  opinion.    Department  No.  2. 

1.  Taxation:    Levying   Special  Asbebsmbnts:     Statutory   CJonstbuo- 

TiON.  Statutory  provisions  as  to  the  manner  of  levying  special 
assessments  must  be  strictly  complied  with. 

2.  Appeal  and  Error:  Questions  Not  Raised  by  Bkdsfs.  On  appeal  this 

court  is  not  bound  to  pass  upon  questions  not  fairly  raised  in  the 
briefs  of  counsel  for  appellant. 

3.  Appeal  and  Error:  Validity  of  Statutes:    Qenebal  Statements  in 

Briefs.  Where  several  special  assessments  were  found  to  be  in- 
valid in  the  lower  court  and  the  validity  of  such  assessments 
depends  upon  statutes  now  repealed  so  that  to  pass  upon  them  will 
require  a  minute  investigation  of  documentary  evidence  and 
laborious  search  for  the  several  statutes  applicable  thereto,  as- 
sertions in  appellant's  brief  that  such  assessments  are  valid  and 
are  shown  by  the  proof  to  be  valid,  without  stating  any  reasons 
for  such  opinion,  or  afFording  any  material  assistance  to  this 
court  toward  verifying  it,  do  not  require  review  of  such  findings. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Pawcett,  J.    Affirmed. 

W.  A.  Saunders,  for  appellant. 

J.  W.  Woodrough  and  Wm.  D.  Beckett,  contra. 

Pound,  O, 

Appellant  is  here  complaining  of  a  decree  in  a  suit  to  fore- 
close certain  tax-liens,  wherein  the  court  granted  the  relief 
prayed  for  as  to  the  general  taxes  set  up  in  the  petition,  but 
found  a  number  of  special  municipal  assessments,  under 
which  liens  were  claimed,  to  be  invalid  and  denied  fore- 
26 
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closure  therefor.  In  appellant's  brief  four  propositions 
are  laid  down,  with  two  of  which  we  can  have  no  quarrel. 
That  the  plaintiff  may  include  in  his  suit  as  many  tracts  of 
land  upon  which  he  claims  a  lien  as  the  defendant  may 
own  and  that  his  suit  is  not  barred  by  limitation  till  the 
expiration  of  five  years  from  the  period  of  redemption  as 
fixed  by  statute,  we  do  not  doubt.  But  we  find  nothing  in 
the  findings  or  decree  of  the  lower  court  running  counter 
to  these  rules  in  any  way.  With  respect  to  the  further 
propositions  advanced,  that  a  certificate  of  tax  sale  is 
prima  facie  evidence  of  the  regularity  and  validity  of  all 
taxes,  both  general  and  special,  included  in  the  sale,  and 
that  "in  an  action  for  the  foreclosure  of  a  tiix  certificate 
technical  defenses  will  not  be  considered,^'  we  must  make 
certain  distinctions.  This  cause  arose  before  the  recent 
provisions  of  municipal  charters  in  this  state  as  to  sales 
for  special  assessments,  and  is  to  be  governed  by  the  de- 
cision in  Leavitt  v.  Belly  55  Neb.,  57.  In  that  case  the 
court  said:  "Where  a  lien  is  sought  to  be  enforced  or 
foreclosed  for  general  taxes,  then,  doubtless,  the  presump- 
tion is  that  the  statutes  in  reference  to  the  levy  and  assess- 
ment of  these  taxes,  and  the  sale  of  the  real  estate  for 
their  non-payment,  have  been  complied  with,  and  the  bur- 
den of  showing  irregularities,  or  that  such  a  tax  is  void, 
is  upon  the  party  asserting  the  fact.  Adam^H  v,  Osgood, 
42  Neb.,  450.  But  no  such  presumption  can  be  indulged 
when  a  lien  is  sought  to  be  enforced  against  real  estate 
for  a  sale  made  thereof  for  the  non-payment  of  si)ecial 
taxes  or  assessments.  In  such  a  case,  he  who  asserts  the 
lien  and  seeks  to  enforce  it  has  the  burden  of  showing 
the  validity  of  the  tax  lien.  Smith  v.  City  of  Omaha,  49 
Neb.,  883."  It  has  been  repeatedly  held,  also,  and  is  well 
settled,  that  the  several  provisions  of  the  statutes  with 
reference  to  special  assessments  must  be  strictly  adhered 
to,  and  that  such  assessments  are  invalid  if  not  levied  in 
full  compliance  therewith.  Batty  v.  City  of  Hastings,  63 
Neb.,  26,  88  N.  W.  Rep.,  139,  and  cases  cited. 
It  appears  from  the  pleadings  that  the  several  special 
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assessments  involved  were  levied  at  various  times  and  for 
various  purposes  under  diflferent  provisions  of  statutes 
not  now  in  force.  To  pass  upon  their  validity,  in  view 
of  the  well  settled  rule  already  stated,  requires  minute 
investigation  of  documentary  evidence  and  laborious 
search  for  the  several  statutes  and  sections  of  statut.es 
applicable  thereto.  This  court,  as  it  has  often  said,  is 
not  bound  to  pass  upon  questions  not  fairiy  raised  in  the 
briefs  of  counsel  for  appellant.  To  raise  a  point  in  a 
brief  is  to  do  something  more  than  make  a  bare  assertion 
that  a  finding  or  a  ruling  of  the  district  court  is  wrong. 
Where  the  matter  is  so  simple  that  the  ruling  speaks  for 
itself  or  the  mere  statement  of  the  finding  condemns  it, 
no  more  may  be  requisite.  But  where  statutes  not  now 
in  force  are  to  be  examined,  sections  thereof  not  readily 
accessible  and  dealing  with  matters  not  of  ordinary  occur- 
rence are  to  be  referred  to,  and  critical  examination  of 
records  and  proceedings  in  the  light  of  such  statutes  is 
to  be  had,  it  will  not  do  to  stop  with  a  statement  of 
counsel's  opinion  that  the  finding  or  ruling  is  wrong.  The 
brief  states  that  the  special  assessments  in  question  are 
valid,  and  that  they  are  shown  to  be  valid  by  the  proof. 
But  it  does  not  refer  us  to  the  statutes  involved,  says  noth- 
ing whatever  as  to  the  reasons  stated  in  the  decree  as  those 
upon  which  the  lower  court  found  to  the  contrary,  and, 
in  fact,  affords  us  no  material  assistance  toward  verifying 
such  opinion.  We  do  not  think  we  ought  to  be  asked 
to  review  the  findings  in  question  under  such  circum- 
stances. 

Nevertheless,  being  unwilling  to  refuse  a  party  relief 
to  which  he  may  be  entitled,  upon  what  might  be  thought 
hypertiBchnical  grounds,  we  have  examined  the  notices 
which  the  lower  court  held  indefinite  and  insulKcient, 
and  are  of  opinion  that  the  decree  is  right.  In  one  case 
the  record  show^s  that  the  board  of  equalization  acted  at 
another  and  different  time  from  that  specified  in  the 
notice,  and  as  to  all  of  the  notices,  without  examination 
of  other  documents  it  is  wholly  impossible  for  the  reader 
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to  ascertain  what  property  is  affected  or  who  is  intended 
to  be  notified.  Such  documents  are  not  referred  to  in 
the  notices,  and  we  are  satisfied  that  they  conveyed  no 
actual  notice  of  what  was  proposed  to  anyone  who  read 
them. 
We  recommend  that  the  decree  be  affirmed. 

Sedgwick  and  Oldham,  00.,  concur. 

Affirmed. 


The  Kitchen  Brothers  Hotesl  Oompany  v.  Philip  H. 

Philbin. 

Fujcd  Januabt  8,  1902.    No.  10,869. 
Commissioner's  opinion.    Department  No.  2. 

1.  Landlord  and  Tenant:  Covenant  Implied  from  Lease.    A  covenant 

for  quiet  enjoyment  of  the  leased  premises  is  implied  from  the 
demise. 

2.  Landlord  and  Tenant:   What  Passes  With  Lease.     A  lease  of  a 

part  of  a  building  passes  with  it,  as  incident  thereto,  everything 
necessarily  used  with  or  reasonably  necessary  to  the  enjoyment 
of  the  part  demised. 

8.  Landlord  and  Tenant:  Mattebs  Incident  to  Lease  Included 
Therein.  Where  a  room  on  the  ground  floor  of  a  hotel  building 
was  leased  to  a  ticket  broker  and  it  appeared  that  a  large  portion 
of  his  business  came  from  patrons  of  the  hotel  who  entered  his 
office  from  the  hotel  rotunda,  held  that  the  lease  included  the  use 
for  the  lessee's  customers  of  a  door  and  hallway  leading  from  the 
rotunda  to  the  room  leased. 

4.  Landlord  and  Tenant:  Obstruction  of  Entrance  to  Premises: 
Eviction.  The  use  of  said  door  and  hallway  for  the  purposed 
of  lessee's  business  being  incident  to  the  lease  of  the  room,  an  oV 
struction  thereof  by  the  lessor  so  as  to  prevent  use  by  the  lessee 
and  his  customers  is  an  eviction,  which  the  lessee  may  treat  as 
total  or  partial  at  his  election. 

6.  Landlord  and  Tenant:  Partial  Eviction:  Counter-Claim.  In  case 
the  lessee  elects  to  treat  the  eviction  as  partial,  he  may  maintain 
a  counter-claim  for  damages  upon  the  Implied  covenant  for  quiet 
enjoyment,  when  sued  by  the  lessor  on  the  covenant  to  pay  rent. 

6.  Landlord  and  Tenant:  Pabtiai.  Eviction:  Damages  itob  Qains  Pb>- 
vented,  a  party  may  recover  for  gains  prevented  where  such 
damages  are  certain  and  are  the  natural  result  of  the  wrong  com- 
plained of. 
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Erbor  from  the  district  court  for  Douglas  county. 
Tried  below  before  Powell,  J.    Affimied. 

George  E.  Pritchetty  for  plaintiff  in  error. 

William  F.  Gurley  and  Guy  B.  G.  Read,  contra. 

Pound,  O. 

The  plaintiff,  a  corporation  owning  and  operating  the 
Paxton  Hotel  in  the  city  of  Omaha,  leased  to  the  defend- 
ant a  store  room  upon  the  ground  floor  of  the  hotel  build- 
ing to  be  used  as  a  ticket  broker's  office.  The  room 
fronted  upon  the  street  and  had  a  front  door  opening 
thereon,  but  had  also  a  back  door  opening  into  a  hallway 
leading  to  the  hotel  rotunda.  After  the  lease  had  expired, 
defendant  continued  in  possession  as  tenant  from  year  to 
year  under  the  same  terms  as  in  the  lease.  While  he 
was  so  in  possession,  apparently  in  consequence  of  some 
dispute,  the  plaintiff  obstructed  the  hallway  in  question 
by  a  wooden  partition  and  thus  deprived  defendant  of 
the  use  thereof  and  of  th^  back  door.  It  is  in  evidence 
that  a  large  portion  of  the  defendant's  business  canie  from 
patrons  of  the  hotel  who  entered  his  office  from  the 
rotunda  by  this  door  and  hallway.  Accordingly,  when 
sued  upon  his  covenant  to  pay  rent,  the  defendant  by 
way  of  counter-claim  set  up  his  damages  by  reason  of 
the  obstruction  of  the  hallway  and  two  further  claims 
for  damages  which  we  need  not  consider  for  the  reason 
that  one  was  taken  from  the  jury  in  the  instructions  of 
the  court  and  the  other  was  evidently  not  allowed  by  them 
in  their  verdict.  Upon  the  counter-claim  in  question, 
however,  the  jury  found  for  the  defendant,  and  plaintiff 
is  prosecuting  error  from  the  judgment  rendered  thereon. 

We  are  of  opinion  that  the  counter-claim  was  maintain- 
able and  that  the  judgment  is  right  A  covenant  for 
quiet  enjoyment  of  the  leased  premises  was  implied  from 
the  demise.  Taylor,  Landlord  and  Tenant,  section  304. 
Hence  any  interference  with  the  effective  use  of  the  part 
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of  the  building  demised  which  would  amount  to  an  evic- 
tion in  whole  or  in  part,  as  a  breach  of  such  covenant, 
would  be  available  to  the  lessee  by  way  of  counter-claim 
when  sued  on  his  covenant  to  pay  rent.  The  use  of  the 
back  door  ^d  hallway  was  clearly  included  in  the  lease. 
We  have  recently  had  occasion  to  pass  on  two  cases  not 
unlike  the  one  at  bar,  and  have  held  that  a  lease  of  a 
part  of  a  building  passes  with  it,  as  incident  thereto, 
everything  necessarily  used  with  or  reasonably  necessary 
to  the  enjoyment  of  the  part  demised.  Miller  v.  Fitz- 
gerald Dry  Goods  Co.,  62  Neb.,  270,  86  N.  W.  Rep.,  1078; 
Herpolsheimer  V.  Funke,  1  Neb.  [Unof.],  471.  Considering 
the  nature  of  defendant's  business,  which  would  make  an 
ofGice  in  the  hotel  building  desirable  because-  of  its  acces- 
sibility to  travelers,  patrons  of  the  hotel,  the  fact  that 
so  large  a  part  of  defendant's  business  came  from  patrons 
of  the  hotel  who  entered  his  office  from  the  hotel  rotunda, 
and  the  fact  that  the  room  in  question  had  been  used  for 
many  years  preceding  as  a  ticket  office  and  had  been 
reached  from  the  rotunda  by  the  hallway  and  door  in 
question,  it  is  evident  that  the  use  of  the  back  door  by 
defendant's  customers  was  in  contemplation  of  the  parties 
quite  as  much  as  the  use  of  the  front  door,  and  that  this 
door  and  hallway  were  reasonably  necessary  to  the  ef- 
fective use  of  the  part  of  the  building  demised.  This 
being  so,  the  obstruction  thereof  by  the  lessor,  so  as  to 
prevent  use  by  the  lessee  and  his  customers,  was  an  evic- 
tion, which  the  lessee  might  treat  as  total  or  partial  at 
his  election.  Taylor,  Landlord  and  Tenant,  section  315; 
Herpolsheimer  v.  Funke^  supra.  The  lessor  could  not 
insist  that  the  lessee  treat  it  as  a  total  eviction;  the 
latter  might  properly  elect  to  remain  and  to  sue  for  his 
damages  upon  the  covenant  for  quiet  enjoyment  It  fol- 
lows that  when  sued  for  rent  he  might  maintain  the 
counter-claim  upon  which  the  judgment  in  question  was 
rendered. 

It  is  argued  that  the  damages  claimed  for  loss  of  busi- 
ness by  reason  of  the  closing  up  of  the  door  and  hallway 
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are  too  remote,  speculative  and  uncertain  to  be  allowable. 
We  think  otherwise  It  has  been  thoroughly  settled  that 
a  party  may  recover  for  gains  prevented  w^here  such 
damages  are  certain  and  are  the  natural  result  of  the 
wrong  complained  of.  Wittenberg  v.  Mollyneaux,  59  Neb., 
203,  60  Neb.,  583.  The  evidence,  like  that  offered 
in  the  case  cited,  "was  the  best  attainable  under  the  cir- 
cumstances,'' and  showed  a  very  considerable  damage 
with  not  a  little  certainty.  The  defendant  produced  his 
books,  showing  the  amount  of  his  business  before  and 
after  the  act  complained  of,  he  showed  that  his  expenses 
were  fixed,  he  showed  the  condition  of  the  ticket  brokerage 
business  throughout  the  city  during  the  respective  periods, 
and  the  inevitable  conclusion  was  that  the  large  falling 
off  of  business  which  his  books  showed  resulted  from  the 
cutting  off  of  one  of  his  chief  sources  of  custom,  as  one 
would  naturally  have  anticipated. 

We  recommend  that  the  judgment  be  affirmefd. 

Sedgwick  and  Oldham,  (X3.,  concur. 

Affirmed. 


Oborgb  W.  Leidigh  v.  John  H.  Kebvbb. 

Filed  jAnuABY  8,  1902.    No.  10,880. 

Commissioner's  opinion.    Department  No.  2. 

Acoonnt  Stated:  Effect  of  Mistake.  Where  a  settlement  Is  entered 
into  between  two  parties  in  reliance  on  the  accuracy  and  correct- 
ness of  books  of  account  kept  by  one  of  the  parties,  and  it  is 
subsequently  discovered  that  the  books  have  been  erroneously 
kept,  and  that  the  party  keeping  them  has  not  accounted  for  all 
the  money  which  he  has  received,  such  a  settlement  will  be  set 
aside  and  a  new  accounting  had  although  there  may  have  been 
tio  intentional  fraud  practiced  by  the  bookkeeper,  and  the  failure 
to  account  may  have  been  due  to  mistakes  alone. 

Ebbob  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed. 
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Broody  &  Pettis^  for  plaintiff  in  error. 

Wright  &  Stout  and  Burkett  &  OreerUeej  cotUra. 

Oldham,  O. 

This  was  an  action  in  which  the  plaintiff  alleged  as  his 
first  cause  of  action  that  the  defendant  was  indebted  to 
him  in  the  sum  of  $1,001.54  for  balance  due  for  sendees 
rendered  by  the  plaintiff  for  the  defendant  from  the  3d 
day  of  March,  1893,  to  the  10th  day  of  April,  1896,  at 
the  agreed  price  of  |1,000  per  year.  As  a  second  cause  of 
action  plaintiff  alleged  that  the  defendant  was  indebted 
to  him  in  the  sum  of  f300  for  money  loaned  by  him  to 
defendant.  Defendant  answered  the  allegations  in  the 
first  count  of  plaintiff's  petition  and  admitted  that  plain- 
tiff had  performed  services  for  the  defendant  at  the  times 
alleged  in  plaintiff's  petition,  but  denied  that  he  had  ever 
agreed  to  pay  plaintiff  at  the  rate  of  $1,000  per  year  or 
any  other  fixed  price  for  the  services  so  rendered,  and 
allied  that  plaintiff's  services  were  not  worth  to  exceed 
the  sum  of  |50  per  month.  Defendant  further  allied 
that  during  the  first  two  years  of  plaintiff's  employment, 
plaintiff  was  engaged  in  conducting  and  managing  the 
ice  business  for  the  defendant  in  Nebraska  City,  Nebraska ; 
that  plaintiff  kept  the  books  and  accounts  and  collected 
the  proceeds  of  such  business  during  the  time  he  was  so 
employed ;  that  at  the  end  of  each  year  that  plaintiff  was 
so  employed  in  the  ice  business  for  the  defendant  they 
had  a  settlement  in  full  of  their  accounts,  and  in  such 
settlement  plaintiff  received  all  that  his  services  were 
reasonably  worth  and  all  that  he  claimed  of  defendant 
for  his  services.  Defendant  further  alleged  that  during 
the  last  year  that  plaintiff  was  employed  by  the  defend- 
ant plaintiff  managed  defendant's  farm  and  was  paid  in 
full  for  his  services  by  a  portion  of  the  crop  raised  on 
defendant's  farm.  Defendant  also  alleged  that  at  the 
time  he  made  the  settlement  with  plaintiff  for  services 
rendered  by  plaintiff  in  the  ice  business  that  he  relied 
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on  plaintiff's  statements  that  his  books  of  account  had 
been  properly  kept,  and  that  after  making  such  settle- 
ments he  discovered,  by  an  inspection  of  the  books,  that 
plaintiff  had  misrepresented  the  accounts  and  that  he  had 
collected  a  large  sum  of  money  from  the  ice  business 
which  he  had  retained  and  had  not  charged  to  himself  on 
the  books.  Defendant  for  answer  to  the  second  count  of 
plaintiff's  petition  admitted  that  he  had  borrowed  fSOO 
from  the  plaintiff,  alleged  that  he  had  paid  f  125  of  this 
money  back  before  he  had  discovered  that  plaintiff  had 
deceived  him  in  the  manner  in  which  he  had  kept  the 
books  and  accounts  and  admitted  that  plaintiff  was  en- 
titled to  credit  for  the  remainder  of  the  money,  so  loaned, 
on  defendant's  counter-claim.  Plaintiff  replied  to  this 
answer  denying  that  he  had  misrepresented  the  accounts 
of  defendant's  ice  business  or  that  he  had  made  any  false 
entries  in  the  books  of  said  business  or  had  been  guilty 
of  fraud  or  concealment  in  the  accounts  of  said  business. 
He  admitted  that  he  had  an  agreement  with  the  plaintiff 
as  to  the  amount  due  him  at  the  end  of  each  of  the  first 
two  years  of  his  employment,  but  denies  that  such  amount 
was  paid  him  and  alleges  that  the  amount  mutually 
agreed  upon,  as  due  to  plaintiff,  was  the  same  a^  that 
chained  in  the  first  count  of  plaintiff's  petition.  There 
was  a  trial  to  a  jury  and  verdict  for  plaintiff  for  the 
sum  of  11,423.73,  and  judgment  was  rendered  on  the  ver- 
dict and  defendant  brings  error  to  this  court. 

It  will  not  be  necessary  to  discuss  each  of  the  numerous 
assignments  of  error  charged  in  the  petition  in  view  of 
the  conclusion  which  we  shall  reach.  An  examination 
of  the  answer,  which  has  been  but  briefly  summarized  in 
our  statement  of  the  issues)  leads  us  to  the  conclusion 
that  it  (the  answer)  added  an  unnecessary  and  useless 
complication  to  the  facts  in  controversy  in  the  case,  and 
that  the  confusion  of  issues  tendered  by  the  answer  was 
further  mystified  by  the  reply.  A  careful  examination 
of  the  pleadings  shows  that  neither  of  the  contending 
parties  relied  on  a  settlement  either  as  a  basis  of  the 
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action  or  the  ground  of  defense.  Plaintiff  in  his  petition 
alleged  on  a  balance  due  on  a  contract  and  not  on  an 
account  stated.  While  defendant  in  his  answer  sets  up 
two  settlements  which  he  alleges  were  had  between  him- 
self and  plaintiff,  yet  he  immediately  follows  these  allega- 
tions with  averments  of  fraud  and  mistc^ke  in  the  accounts 
of  plaintiflf  sufficient  to  avoid  the  effect  of  the  settle- 
ments pleaded.  Plaintiff's  reply  to  this  answer,  technic- 
ally construed,  changes  his  first  cause  of  action  from  a 
suit  on  a  contract  to  an  action  on  an  account  stated.  All 
the  confusion  is  with  reference  to  the  issues  tendered  in 
the  first  count  of  the  petition.  There  is  no  trouble  or 
complaint  with  reference  to  the  issues  tendered  on  the 
second  count. 

The  evidence  introduced  by  plaintiff  tended  to  show  a 
contract  with  the  defendant  for  services  rendered  at  an 
agreed  salary  of  fl,000  per  year,  and  a  balance  due  as 
charged  in  the  first  count  of  the  petition.  There  was  no 
dispute  as  to  the  second  count  of  the  petition  except  as 
to  the  amount  the  defendant  claimed  to  have  paid  on  the 
loan,  and,  as  we  have  seen,  this  was  properly  submitted. 
The  testimony  offered  by  defendant  tended  to  show  that 
plaintiflf  was  only  to  receive  such  an  amount  as  his  serv- 
ices were  reasonably  worth  during  the  time  that  he  eon- 
ducted  defendant's  ice  business  and  that  plaintiff  was 
paid  for  his  services  on  the  farm  ty  a  share  of  the  crop 
raised.  Defendant  also  introduced  evidence  strongly 
tending  to  show  that  plaintiflf  had  collected  a  large 
amount  of  money  from  the.  ice  business  which  either  by 

« 

mistake  or  with  fraudulent  intent  he  had  failed  to  charge 
himself  with  on  the  books  which  he  kept.  While  there 
was  evidence  oflfered  by  plaintiff  tending  to  contradict 
this  testimony,  yet  this  evidence  was  in  the  record  and 
should  have  been  submitted  under  a  proper  instruction 
to  the  jury. 

The  defendant  requested  an  Instruction  which,  we 
think,  would  have  properly  submitted  this  question  to 
the  jury.    This  instruction  was  refused  by  the  court,  and 
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in  lieu  thereof  the  court  gave  paragraph  eight  (VlII)  of 
instructions  on  its  own  motion.  This  instruction,  after 
properly  defining  the  effect  of  fraud  or  mistake  on  a 
settlement,  contains  the  following  statement:  "And  it 
must  further  appear  that  the  plaintiff  made  such  false 
and  fraudulent  representations  as  to  the  books  of  ac- 
count so  kept  by  him  knowing  them  to  be  false,  and  made 
them  with  intent  to  deceive  the  defendant  and  that  the 
defendant  relied  thereon  and  entered  into  such  settle- 
ments upon  the  faith  and  in  the  belief  that  such  state- 
ments and  representations,  so  made,  were  true."  We 
think  that  this  portion  of  the  instruction  is  clearly  erro- 
neous in  that  it  places  the  burden  on  the  defendant  of 
showing  that  plaintiff  knowingly  and  intentionally  falsi- 
fied his  books.  If  as  a  matter  of  fact  plaintiff  had  received 
money  from  the  defendant  or  from  the  defendant's  busi- 
ness and  had  failed  to  charge  himself  with  this  money,  no 
matter  whether  he  did  so  ignorantly  or  intentionally  he 
should  now  account  for  this  money,  and  the  fact  that 
plaintiff  may  not  have  known  of  the  mistake  in  his  books 
at  the  time  he  attempted  to  settle  with  the  defendant 
should  not  excuse  him  from  making  his  accounting.  In 
North  Nebraska  Fair  and  Driving-Park  Association  v. 
Box,  57  Neb.,  302,  77  N.  W.  Rep.,  770,  in  discussing  thin 
principle,  Harrison,  G.  J.,  speaking  for  the  court  says: 
"The  parly  who  rendered  the  report  or  account  which 
formed  the  basis  of  the  adjustment  between  him  and  the 
association  knew  all  the  facts,  but  did  not  impart  them 
to  the  other  party.  This  being  true,  the  adjustment  was 
made  under  a  mistake,  even  if  the  element  of  fraud  was 
absent,  and  the  association  could  go  back  of  it  and  collect 
the  amounts  dua" 

As  this  cause  must  be  tried  again  on  account  of  the 
error  of  the  trial  court  just  commented  xxponj  we  think 
it  well  to  suggest  that  paragraph  three  (3)  of  instruc- 
tions given  by  the  court,  as  we  regard  it,  fails  to  clearly 
define  the  issues  arising  on  the  answer  and  reply.  We 
think,  however,  that  this  confusion  of  issues  might  be 
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avoided  if  on  a  new  trial  of  this  cause  an  amended  an- 
swer should  be  filed  by  the  defendant  from  which  settle- 
ments not  relied  on  by  either  party  as  binding  were  en- 
tirely eliminated  and  in  which  the  defendant  would  pre- 
sent, by  way  of  set-oflP,  his  claim  for  moneys  alleged  to 
have  been  collected  by  plaintiff  and  not  accounted  for 
by  him. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for  a 
new  trial. 

Sbdgwiok  and  Pound,  CO.,  concur. 

Bbversed  and  rbmanobd. 


Union  Pacific  Bailboad  Company  v.  Charles  Lotway. 

Filed  Januaby  8,  1902.    No.  10,883. 
Commissioner's  opinion.    Department  No.  3. 

1.  New  Trial:  Motion  fob:  Courts:  Action  bt  Judos  Other  than  Onb 

Who  Tried  Case.  A  court  presided  over  by  the  successor  of  a 
deceased  Judge  has  authority  to  grant  or  deny  a  motion  for  a  new 
trial  in  a  case  tried  by  the  deceased  while  in  office. 

2.  Appeal  and  Error:  Instruction:  Matters  Outside  Issues:  Bstoppel 

to  Complain.  That  a  court  has  giren  an  instruction  covering 
matters  outside  the  issues  made,  is  not  a  cause  of  complaint  by  a 
party  who  has  himself  requested  an  instruction  substaaitially  the 
same  as  that  of  which  complaint  is  made. 

Error  from  the  district  court  for  Dodge  county.  Tried 
below  before  Grimison,  J.    Affirmed. 

J.  N.  Baldwm  and  E.  P.  Smithy  for  plaintiff  in  error. 

F.  W.  Button^  contra, 

DUFFIB,  O. 

This  action  was  brought  against  the  Union  Pacific  Rail- 
road Company  to  recover  damages  for  the  destruction  by 
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fire  of  the  plaintiflf's  buildings  together  with  their  con- 
tents. The  petition  alleges  "that  said  fire  was  caused  by 
the  negligence  and  want  of  proper  repair  of  the  locomotive 
and  engines  of  the  defendant,  and  by  carelessness  of  the 
agents  and  servants  of  said  defendant."  Among  other  al- 
legations of  the  answer  is  the  following : 

"Further  answering  said  defendant  avers  that  the  en- 
gines on  all  of  the  trains  operated  or  controlled  by  it  in 
the  state  of  Nebraska,  at  or  about  the  date  of  said  alleged 
fire,  were  in  perfect  order  and  repair,  and  properly  con- 
structed and  equipped  with  all  appliances  in  general  use 
for  preventing  the  escape  of  fire  therefrom,  and  were  man- 
aged with  care  and  skill  by  competent  and  experienced 
employees  of  the  defendant  appointed  therefor,  and  in 
charge  of  said  engines;  and  that  the  said  engines  were 
subjected  to  and  underwent  careful  and  thorough  inspec- 
tion by  a  competent  and  skillful  person  as  often  as  once 
in  every  two  days  before  going  upon  the  road,  and  if  any 
defect  was  discovered,  it  was  at  once  thoroughly  and  per- 
fectly repaired  on  the  said  engine  before  the  same  was 
sent  out  upon  the  road.'^ 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  be- 
low in  the  sum  of  ?175,  upon  which  judgment  was  entered, 
and  the  railroad  company  has  brought  the  record  here  for 
review.  The  case  was  tried  before  the  late  Judge  Marshall 
who  died  before  the  motion  for  a  new  trial  was  passed  on. 
The  motion  for  a  new  trial  came  on  to  be  heard  before 
Judge  Qrimison  who  overruled  the  same  and  entered  judg- 
ment on  the  verdict. 

The  first  assignment  urged  in  the  brief  of  the  plaintiff 
in  error  is  the  order  of  Judge  Grimison  in  overruling  the 
motion  for  a  new  trial.  It  is  insisted  that  the  plaintiff  in 
error  was  entitled  to  a  new  trial  as  a  matter  of  right;  that 
Judge  Marshall,  who  tried  the  case,  having  deceased  with- 
out disposing  of  the  motion,  no  other  judge  was  qualified 
to  pass  upon  the  evidence,  and  to  say  whether  the  verdict 
was  supported  by  the  evidence;  that  the  appearance  and 
demeanor  of  the  witnesses,   their  candor,  or  apparent 
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prejudice  in  favor  of  one  party  or  the  other  were  matters 
which  could  not  be  determined  by  any  one  except  the  trial 
judge  who  saw  and  heard  them.  While  there  is  much  force 
in  this  argument^  the  question  has  been  decided  against 
the  contention  of  the  plaintiff  in  error  in  the  late  case  of 
Qoos  V.  Fred  Krug  Brewing  Com/panyy  60  Neb.,  783. 

The  court  in  its  ninth  instruction  told  the  jury  that,  "If 
from  the  evidence  you  find  and  believe  that  said  fire  was 
started  and  set  out  by  sparks  of  fire  emitted  from  the 
smokestack  of  the  defendant's  said  engine  and  that  they 
were  so  emitted  by  reason  of  defendant's  negligence  in  not 
having  equipped  said  engine  with  a  spark  arrester,  in 
proper  repair,  of  the  most  approved  kind  in  general  use  for 
locomotive  engines,  and  that  by  reason  thereof,  the  said 
sparks  of  fire  were  so  emitted  and  thereby  kindled  and 
started  said  fire  and  burned  plaintiff's  said  property,  then 
the  jury  in  that  case  should  find  for  the  plaintiff." 

It  is  insisted  that  this  instruction  is  erroneous  for  the 
reason  that  the  only  negligence  complained  of  in  the  peti- 
tion filed  was  the  want  of  proper  repair  of  the  locomotive 
and  engine  of  the  defendant.  We  were  at  first  disposed  to 
think  that  the  court  erred  in  instructing  the  jury  as  above 
set  forth.  The  only  negligence  which  the  plaintiff  below 
alleged  against  the  defendant  below  was  a  failure  to  keep 
its  engines  in  proper  repair.  It  is  nowhere  allied  or 
claimed  that  the  engines  were  not  equipped  with  the  best 
appliances  in  general  use,  and  the  issue  was  not  made  that 
the  company  was  in  any  manner  negligent  in  the  character 
of  the  appliances  with  which  its  locomotives  were  equipped. 
The  complaint  and  the  sole  issue  tendered  by  the  plaintiff 
was  the  negligence  of  the  company  in  a  failure  to  properly 
repair  its  engines.  We  find,  however,  that  the  instruction 
given  by  the  court  was  in  effect  asked  by  the  plaintiff  in 
error.  The  second  request  of  the  plaintiff  in  error  is  as 
follows : 

"If  you  believe  from  the  evidence  that  the  plaintiff's 
property  was  injured  by  fire  caused  by  fire  or  sparks  es- 
caping from  defendant's  locomotive  while  i)assing  along 
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the  railroad  in  manner  and  form  as  charged  in  plaintiff's 
petition,  then  these  facts  make  a  prima  facie  case  of  negli- 
gence against  the  defendant,  and  the  burden  of  proof  is 
then  upon  the  defendant  to  rebut  this  prima  facie  case  by 
showing  affirmatively,  by  a  preponderance  of  evidence,  that 
at  the  time  in  question  the  engine  was  properly  con- 
structed and  equipped  with  improved  appliances  in  gen- 
eral use  by  railroads  for  preventing  the  escai)e  of  fire ;  and 
that  these  appliances  were  all  in  good  repair  and  condition 
as  regards  the  escape  of  fire,  or  that  all  reasonable  care 
and  caution  had  been  taken  to  keep  them  in  such  repair  and 
condition,  and  that  the  engine  was  carefully  and  skillfully 
handled,  as  regards  the  escape  of  fire  therefrom,  provided 
the  plaintiff  was  guilty  of  no  fault  or  negligence  contribut- 
ing to  the  injury." 

A  party  cannot  predicate  error  upon  the  action  of  the 
court  in  giving  an  instruction  which  he  himself  requests. 
Complaint  is  als6  made  that  the  verdict  is  not  supported 
by  the  evidence.  A  careful  examination  of  the  evidence 
leads  us  to  believe  that  under  the  well  known  rule  of  this 
court  the  verdict  ought  not  to  be  disturbed.  The  evidence 
that  the  fire  was  caused  by  the  engine  of  the  plaintiff  in 
error  is  not  of  the  most  satisfactory  character,  but  we  can- 
not say  that  there  is  no  evidence  sufficient  to  support  it. 

We  recommend  the  affirmance  of  the  judgment 

. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 


WiiiHELM  Stein,  appellee,  v.  Marcus  L.  Parrottb  bt 

AL.,  APPELLANTS. 

Filed  Januabt  8,  1902.    No.  10,886. 

Oommissioner's  opinion.    Department  No.  3. 

1.  Kortgages:  Assailing  Dbcbke  in  Objections  to  Ck>NFiBMATiON.  A 
party  wlU  not  be  permitted  to  assail  the  regularity  of  a  decree  of 
foreclosure  by  objections  to  confirmation  of  a  sale  made  there- 
under. 
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2.  Kortgag^:  TncK  fob  Objectino  to  Appbaibai..  Objections  to  the 
appraisement  of  real  estate  to  be  sold  at  a  Judicial  sale,  must  be 
lodged  before  the  sale. 

Appbal  from  the  district  court  for  Buffalo  county. 
Tried  below  before  SuiiUVAN,  J.    Affirmed. 

Homer  d  Hamerj  for  appellants. 
Dryden  d  Main,  contra. 

Albert,  G. 

This  is  an  appeal  from  the  order  confirming  a  sale  of  real 
estate,  in  pursuance  of  a  decree  of  foreclosure  in  which 
the  mortgage  was  found  to  be  a  lien  on  the  premises  in  con- 
troversy, subject  only  to  a  certain  judgment  lien  in  favor 
of  the  defendants,  Dryden  and  Main.  The  decree  did  not 
provide  for  a  sale  of  the  premises  in  satisfaction  of  the 
judgment  lien  but  only  for  the  amount  found  due  on  the 
mortgage.  It  appears  that,  at  the  time  the  decree  was 
rendered,  an  appeal  was  pending  in  this  court  from  the 
judgment  above  referred  to,  which  had  been  duly  stayed  by 
a  supersedeas.  The  objection  to  the  confirmation  of  the 
sale,  relied  upon  in  this  court,  is :  "That  the  decree  of  the 
court  is  incorrect  in  this,  that  the  same  finds  that  the  al- 
leged lien  of  John  N.  Dryden  and  Louis  P.  Main,  for  the 
sum  of  12,138.82,  is  now  pending  in  the  supreme  court, 
upon  error  proceedings,  from  the  judgment  of  the  court; 
whereas  said  case  is  pending  on  appeal,  and  a  supersedeas 
bond  has  been  given  and  approved,  and  there  can  be  no 
sale  of  said  premises  under  said  judgment,  and  this  case, 
by  reason  of  such  appeal,  must  remain  undetermined 
until  the  alleged  lien  of  the  said  Dryden  and  Main  is  dis- 
posed of  by  the  supreme  court" 

In  view  of  the  argument,  we  are  not  entirely  clear 
whether  the  objection  goes  to  the  regularity  of  the  decree, 
or  the  regularity  of  deducting  the  amount  of  the  judgment 
mentioned  from  the  gross  appraised  value  of  the  property. 
In  our  view  of  the  case,  it  would  serve  no  useful  purpose 
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to  determine  that  question,  because  in  either  case  the  ob- 
jection was  properly  overruled.  It  has  been  repeatedly 
held  bv  this  court  that  the  regularity  of  the  decree  cannot 
be  raised  in  objection  to  confirmation,  and  equally  as 
often  that  objections  to  the  appraisement  must  be  made 
before  the  sale.  They  were  not  so  made  in  this  case.  We 
discover  no  error  on  the  part  of  the  court  in  this  record, 
and  recommend  that  the  order  of  confirmation  be  affirmed. 

Ames  and  Dufpib,  CO.,  concur. 

Affirmed. 


B.  M.  Wbbstbe  v.  Citizens  Bank  of  Omaha. 

Filed  January  8,  1902.    No.  10,887. 
Gommissioner'B  opinion.    Department  No.  2. 

1.  Iiimitation  of  Actions:    Absence  fbom  State:    Residence.     Where 

a  resident  of  this  state  against  whom  a  cause  of  action  has  ac- 
crued removes  his  residence  to  another  state,  but  continues  his 
business  here  and  comes  to  the  state  openly,  notoriously  and  regu- 
larly each  business  day  and  there  remains  during  working  hours, 
he  is  not  absent  from  the  state  within  the  meaning  of  section 
20,  Code  of  Civil  Procedure,  during  the  period  in  which  he  so 
comes  thereto  and  remains  therein. 

2.  Limitation  of  Actions:    Computation  of  Time.    In  such  case,  in  de- 

termining the  period  of  his  absence  from  the  state  within  the 
meaning  of  said  section,  it  is  not  proper  to  reckon  the  aggregate 
number  of  hours  during  which  he  is  out  of  the  state,  but,  where 
it  appears  that  he  came  regularly  to  his  office  in  the  state  each 
working  day  of  the  year  except  for  a  brief  annual  vacation,  if  the 
aggregate  of  such  vacations  and  of  the  days  on  which  he  did  not 
come  to  his  office  does  not  extend  the  statutory  period  of  limita- 
tion to  or  beyond  the  date  of  suit,  the  cause  of  action  is  barred. 

Erbor  from  the  district  court  for  Douglas  county.  Tried 
below  before  Slabaugh^  J.    Reversed. 

James  H.  Mcintosh  and  Charles  A.  Ooss^  for  plaintiff  in 
error. 

If,  during  the  time  in  question,  the  party  was  subject  to 
service  of  process  within  the  state,  then  the  time  should  be 
27 
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computed ;  if  he  was  not,  the  time  should  not  be  computed, 
in  ascertaining  whether  or  not  the  statute  of  limitations 
had  run  before  the  bringing  of  the  action:  Stanley  v. 
Stanley,  47  Ohio  St.,  225;  Talcott  v.  Bennett,  49  Neb., 
569;  Conlon  v.  Lanphear,  37  Kan.,  431;  Hoggett  v.  Emer- 
son, 8  Ran.,  262. 

John  P.  Breen,  contra^ 

The  daily  visits  to  the  state  by  defendant  are  not,  under 
the  statute,  to  be  counted  against  plaintiff  in  a  computa- 
tion of  time  in  which  his  suit  must  be  commenced :  Edger- 
tonv,  Wachter,  9  Ne6.,  500;  Minneapolis  Harvester  Works 
V.  Smith,  36  Neb.,  616;  Lane  v.  National  Bank,  6  Kan.,  74; 
Hanison  v.  Union  National  Bank,  12  Neb.,  499;  Nich- 
olas V.  Faruoell,  24  Neb.,  180;  Bennett  v.  Cook,  43  N.  Y., 
537;  Bell  v.  Lamprey,  57  N.  H.,  168;  Bor roughs  v. 
Bloomer,  5  Denio  [N.  Y.],  532;  Rockwood  v.  Whiting.  118 
Mass.,  337;  Whitcomh  v.  Keator,  59  Wis.,  609;  Armfield  v. 
Moore,  97  N.  Car.,  34;  13  Am.  &  Eng.  Ency.  Law  [1st  ed.], 
744,  note  5. 

Pound,  O. 

The  Citizens  Bank  of  Omaha,  hereinafter  referred  to  as 
plaintiff,  sued  Webster,  h(^reinafter  styled  defendant,  upon 
a  check  given  by  the  latter  to  one  Johnson  on  March  8, 
1892.  Suit  was  brought  March  2,  1899.  Whether  the  suit 
was  upon  the  check  itself,  so  as  to  be  governed  by  the  five- 
year  limitation,  or  was  not  rather  for  the  abstraction  of 
the  check  from  the  bank,  so  as  to  make  the  limitation  four 
years,  we  need  not  decide.  The  defendant  claimed  that  he 
gave  it  to  Johnson,  who  was  one  of  the  officers  of  the  bank, 
for  his  accommodation,  upon  a  promise  that  it  should  not 
be  presented,  and  that  Johnson  afterwards  returned  it  to 
him  as  promised.  In  addition  he  pleaded  the  statute  of 
limitations.  Judgment  was  rendered  for  the  plaintiff  and 
the  defendant  prosecutes  error. 

ilany  interesting  questions  are  raised  in  the  record  and 
briefs,  but  we  have  not  found  it  necessary  to  investiyuce 
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more  than  one.  Defendant  has  maintained  an  office  in 
Omaha  in  one  of  the  chief  office  buildings  in  that  city 
since  1890,  He  resided  in  Omaha  when  the  cause  of  action 
accrued,  but  in  December,  1895,  removed  his  residence 
across  the  river  to  Council  Bluffs,  Iowa.  He  continued 
his  business  in  Omaha,  however,  and  from  the  time  of  re- 
moving his  residence  until  served  with  process  in  this 
cause,  regularly  came  to  his  office  every  day  but  Sunday 
and  there  remained  during  working  hours,  as  he  had  done 
since  1890.  It  is  in  evidence  that  he  took  a  brief  vacation 
each  year.  But  except  for  that,  he  was  always  in  Omaha 
during  working  hours  on  week  days  during  the  whole 
period  in  which  he  maintained  his  residence  across  the 
state  line.  'Under  these  circumstances,  the  question  is 
whether  plaintiff  may  avail  itself  of  the  last  clause  of  sec- 
tion 20,  Code  of  Civil  Procedure,  which  reads :  "If  after  the 
cause  of  action  accrues  he  depart  from  the  state,  or  ab- 
scond, and  conceal  himself,  the  time  of  his  abs-oiice  or  con- 
cealment shall  not  be  computed  as  any  part  of  the  period 
within  which  the  action  must  be  brought." 

This  is  a  subject  upon  which  decisions  in  other  states 
have  to  be  examined  with  great  care  in  order  to  ascertain 
their  applicability,  since  there  is  a  considerable  diversity 
in  the  various  statutes.  In  a  large  number  of  states,  the 
statute  provides  that  if  after  a  right  of  action  has  accrued 
against  a  person  "he  shall  be  absent  from  and  reside  out 
of  the  state"  the  time  of  his  absence  shall  not  be  taken  as 
part  of  the  period  limited  for  the  commencement  of  the  ac- 
tion. In  some  it  is  provided  that  the  time  of  his  absence 
"until  he  return  to  reside"  in  the  state  shall  not  be 
counted.  But  another  type  of  statute  is  to  be  found  in 
Ohio,  Kansas,  Oregon  and  Wyoming,  and  the  Nebraska 
statute  is  of  that  type.  These  statutes  omit  the  words 
"reride  out  of,"  and  provide  only  that  if  a  party  departs 
from  the  state  the  time  of  his  absence  shall  not  be  com- 
puted. The  statutes  of  the  several  states  are  classified  and 
the  substance  thereof  stated  in  Wood,  Limitation  of  Ac- 
tions [3d  ed.],  sections  244,  245.     Under  statutes  of  the 
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former  type,  it  has  been  settled  that  the  chief  criterion  is 
residence.  Thus  under  the  former  provision  of  the  New 
York  Code,  which  was  of  that  class,  it  was  held  in  cases 
very  similar  to  the  one  at  bar  that  defendants  who  lived  in 
New  Jersey  but  spent  the  whole  of  business  hours  on  every 
business  day  at  offices  which  they  maintained  in  New  York 
dty  could  not  avail  themselves  of  the  statute.  Bennet  v. 
Cook,  43  N.  Y.,  537;  Bassett  v.  Bassett,  55  Barb.  [N.  Y.], 
505.  This  holding  was  followed  also  in  New  Hampshire 
{Bell  V.  Lamprey y  57  N.  H.,  168),  and  in  Massachusetts 
{Rock wood  V,  Whiting y  118  Mass.,  337),  in  which  states, 
however,  the  statutes  used  the  words  be  "absent  from  and 
reside  out  of"  the  state.  But  the  injustice  and  impolicy 
of  such  a  rule  are  so  manifest  in  cases  where'a  person  per- 
manently engaged  in  business  in  one  state  and  constantly 
to  be  found  there  during  the  working  portion  of  every  busi- 
ness day  hapi)ens  to  live  across  the  state  line,  that  New 
York  in  1888  amended  her  statute  by  adding  the  words 
"and  remains  continuously  absent  therefrom  for  the  space 
of  one  year  or  more."  As  the  statute  now  stands,  it  is  held 
that  one  who  resides  out  of  the  state  may  none  the  less 
claim  its  protection  unless  he  is  in  addition  to  his  non- 
residence  continuously  absent.  Hart  v.  Kip,  148  N.  Y., 
306,  42  N.  E.  Rep.,  712;  Costcllo  v.  Downery  19  N.  Y.  App. 
Div.  Rep.,  434;  Connecticut  Trust  &  Safe  Deposit  Co.  v. 
Weady  58  N.  Y.  App.  Div.  Rep.,  493.  The  question  before 
us,  then,  is  whether  we  shall  construe  our  statute  to  mean 
"reside  out  of  the  state"  when  it  says  "depart"  and  shall 
construe  "absence"  as  meaning  non-residence,  or  w^hether 
we  shall  recognize  some  force  in  the  omission  of  any  ref- 
erence to  residence  in  our  statute  and  give  effect  thereto. 
Counsel  for  plaintiff  states  his  position  thus :  "When  a  man 
changes  his  residence  and  domicile  to  another  state  he  has 
'departed'  from  this  state  and  remains  ^absent'  within  the 
meaning  of  this  section  of  our  statute  until  he  again  takes 
up  his  residence  within  it."  In  other  words,  although  a 
man  is  physically  and  actually  present  in  a  place  other 
than  his  residence,  he  is,  for  the  pui^poses  of  this  statute^ 
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constructively  absent  and  at  the  place  where  he  resides. 
We  do  not  believe  that  such  is  the  correct  interpretation 
of  statutes  such  as  ours,  nor  do  we  think  statutes  which 
make  non-residence  an  express  ground  of  exception  have 
any  bearing  thereon.  Absence  and  non-residence  are  two 
entirely  diflferent  things.  Thus  a  man  may  reside  on  a  home- 
stead in  one  county,  and  yet  be  long  absent  therefrom  and 
in  another  county.  Corey  v,  Schuster ^  44  Neb.,  269. 
Equally  he  may  reside  in  Iowa,  and  yet  be  continuously 
present  in  the  state  of  Nebraska  accessible  to  service  of 
summons  for  many  years.  This  is  forcibly  illustrated  by 
the  decisions  under  the  present  statute  in  New  York,  where 
persons  resident  in  New  Jersey  are  yet  within  the  protec- 
tion of  the  statute  because  they  have  not  been  continuously 
absent  from  New  York  for  one  year.  The  purpose  of  the 
statute  is  practical, — to  afford  requisite  time  and  facility 
for  reasonably  diligent  prosecution  of  claims.  If  a  party 
resides  in  the  state,  it  is  a  proper  construction  to  hold  that 
mere  temporary  absences  do  not  suspend  the  statute  and 
that  they  cannot  be  tacked  one  to  another  so  as  to  prolong 
the  statute.  Blodgett  v.  Utley,  4  Neb.,  at  page  30 ;  Hedges  v. 
Roach,  16  Neb.,  677.  In  such  cases  there  is  no  interrup- 
tion of  the  possibility  of  service,  since  the  party  is,  during 
each  of  such  absences,  open  to  service  at  his  usual  place  of 
residence.  But  the  very  considerations  that  lead  to  this 
conclusion  under  a  statute  which  makes  no  reference  to 
non-residence  except  as  it  may  be  involved  in  absence  or 
departure  constrain  the  further  conclusion  that  where  a 
party  is  actually  present  in  the  state  every  day  during  the 
period  of  limitation  and  may  be  served  with  summons  at 
any  time  during  such  period  he  is  not  to  be  deprived  of 
the  protection  of  the  statute  merely  because  he  resides  out 
of  the  state,  a  fact  which,  of  itself,  our  statute  does  not 
regard.  This  is  the  established  construction  of  the  stat- 
ute of  Kansas,  which  is  like  ours  in  all  essential  partic- 
ulars. Hoggett  v.  Emerson,  8  Kan.,  262;  C onion  v.  Lan- 
phear,  37  Kan.,  431, 15  Pac.  Rep.,  600.  Brewer,  J.,  puts  the 
point  very  tersely  in  the  former  case.     The  language  of 
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the  statute,  is,  he  says,  "  *Be  out  of  the  state,'  not  reside 
out  of  the  state.  The  question  is  not  one  of  domicile,  but 
of  personal  presence.  A  party  may  reside  in  Illinois,  and 
yet  spend  more  than  half  his  time  in  Kansas. *'  No  express 
adjudications  have  come  to  our  attention  from  any  other 
states  having  a  statute  like  our  own.  But  a  dictum  of  the 
supreme  court  of  Ohio,  passing  on  a  statute  which  makes 
no  mention  of  residence,  is  very  suggestive.  "Presence  of 
the  defendant  within  the  state,  so  that  he  may  he  sued, 
avails  in  his  favor ;  absence  from  the  state,  whether  at  the 
accruing  of  the  action  or  afterwards,  suspends  the  running 
of  the  statute."  Stanley  v.  Stanley,  47  Ohio  St.,  225,  24 
N.  E.  Rep.,  493.  This  is  an  eminently  reasonable  view  of 
the  intent  with  which  the  provision  in  question  was 
framed.  The  important  practical  question  is,  was  the 
party  within  reach  of  process  in  the  state?  "The  scope 
and  puri)ose  of  the  entire  section,"  says  Brewer,  J.,  in 
Hogqett  v.  Emerson^  supra,  "is  to  suspend  the  running  of 
the  statute  during  suth  periods  of  time  as  the  debtor  is 
beyond  the  reach  of  process  from  the  courts  of  this  state." 
The  same  view  was  taken  in  Blodgett  v.  Utley,  4  Neb.,  25, 
where  the  court  considered  the  proper  test  to  be  whether 
"during  that  period,  the  right  to  proceed  in  our  courts  to 
reduce  the  claim  to  judgment  is  suspended."  And  in  Tal- 
cott  V.  Bennett,  49  Neb.,  569,  Hoggett  v,  Emerson,  supra, 
was  cited  with  approval  in  passing  on  a  collateral  ques- 
tion. We  do  not  think  the  several  cases  where  this  court 
has  used  the  word  "reside*^  or  "residence"  in  connection 
with  the  section  in  question  are  of  any  weight  to  the  con- 
trary. A  person  commonly  is  at  his  residence,  not  else- 
w^here.  When  one  becomes  a  non-resident,  he  does  not,  as 
a  rule,  remain  in  the  state.  Hence  in  most  cases,  so  long 
as  absence  and  non-residence  were  concurrent,  the  court, 
not  having  its  attention  directed  to  the  matter,  might  use 
one  w^ord  or  the  other  indiflferently.  Edgerton  v.  Wachter, 
9  Neb.,  500,  might  seem  to  be  more  in  point.  Of  this  caae 
it  must  be  remarked  that  it  was  not  properly  a  decision  of 
the  court  at  all;  having  been  submitted  to  one  of  the  judges 
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by  agreement  of  the  parties,  the  other  two  being  disquali- 
fied to  sit;  that  it  fails  to  notice  the  clear  distinction  be- 
tween the  provisions  of  our  Code  and  the  general  run  of 
such  statutes;  that  it  cites  cases  based  upon  and  constru- 
ing statutes  of  another  type;  that  the  main  argument  re- 
lied upon,  namely,  that  the  statute  of  limitations  cannot 
run  at  the  same  time  in  two  jurisdictions,  is  obviously  fal- 
lacious in  view  of  the  fact  that  this  is  not  a  question  of 
natural  law,  but  of  statutory  construction,  and  whether 
limitation  runs  or  not  in  each  jurisdiction  must  depend 
upon  the  wording  of  the  statute  there  in  force ;  and  that  it 
proceeds  upon  the  first  clause  of  section  20,  not  upon  the 
one  here  in  question.  Hence  we  do  not  think  it  controlling 
in  this  case.  We  need  not  consider  how  far  it  is  a  correct 
construction  of  the  first  clause  of  section  20  because  the 
considerations  governing  the  construction  of  the  words 
"come  into'*  in  that  clause  and  of  "depart  from"  and  "ab- 
sence*'  in  the  last  clause  are  not  altogether  the  same.  It 
may  well  be  that  where  a  cause  of  action  accrues  in  Iowa 
against  a  resident  of  that  state,  he  does  not  "come  into" 
this  state,  within  the  meaning  of  the  statute,  until  he 
comes  permanently  by  taking  up  his  residence  here,  and 
yet  at  the  same  time  that  one  who  has  always  been  in  the 
state  and  continues  to  keep  up  his  business  and  to  spend 
the  whole  of  his  working  hours  within  our  limits,  does  not 
depart  and  is  not  absent,  within  the  meaning  of  the  next 
clause,  merely  because  he  maintains  his  home  across  the 
state  line.  We  should  require  something  more  than  this 
decision  to  constrain  us  to  an  interpretation  of  the  statute, 
not  called  for  by  its  words,  which  would  lead  to  the  un- 
fortunate situation  from  which  one  state  at  least  has  had 
to  extricate  itself  by  express  legislation. 

If  we  have  correctly .  interpreted  the  statute,  the  time 
during  which  the  defendant  resided  in  Iowa  is  not  to  be 
deducted  from  the  period  of  limitation  except  so  far  as 
during  that  time  he  was  actually  absent  from  the  state. 
It  is  admitted  that  he  was  so  absent  every  Sundaj'^,  every 
night  and  for  short  vacation  periods  each  year.     How 
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are  we  to  reckon  the  time  during  which  he  was  absent? 
Are  we  to  take  the  number  of  hours  in  the  statutory 
period  of  five  years  and  determine  whether  or  not  the  de- 
fendant was  in  Omaha  that  many  hours  after  the  cause  of 
action  accrued,  or  are  we  to  take  the  number  of  days  and 
ascertain  whether  the  number  of  days  during  the  five  years 
on  which  he  was  not  in  Omaha  openly  and  notoriously  and 
accessible  to  service  during  the  working  hours  thereof, 
added  together,  would  carry  the  statutory  period  up  to  or 
beyond  the  date  when  this  suit  was  begun,  Souie  dicta 
in  Bennett  v.  Cooky  43  N.  Y.,  537,  indicate  that  the  former 
process  might  be  admissible,  and  plaintiff's  counsel  has 
framed  his  argument  accordingly.  But  the  remarks  in 
question  are  obiter  and  not  argued  or  apparently  much 
considered.  We  cannot  agree  that  they  afford  a  proper 
method  of  reckoning.  The  statute  ought  to  be  given  a 
common  sense  construction  to  further  its  obvious  purpose. 
The  night  hours  during  which  the  defendant  was  in  Iowa 
were  not  necessary  or  of  any  utility  to  anyone  who  wished 
to  sue  defendant  so  long  as  he  was  notoriously  at  his 
oflSce  in  Omaha  throughout  the  working  hours  of  the  day 
through  the  entire  year.  No  one  was  hindered  or  ob- 
strucU^d  in  getting  service  on  him  by  his  going  to  Iowa 
over  night  so  long  as  he  was  always  accessible  in  Nebraska 
during  the  day.  When  the  plaintiff  got  ready  to  sue  him, 
he  was  sued  and  served  in  Douglas  county,  Nebraska.  It 
seems  clear,  therefore,  that  the  days  on  which  he  was  not 
in  Omaha,  and  accessible  to  service  are  to  be  taken  into 
account,  not  the  number  of  hours  during  which  he  was 
in  Iowa.  Looking  at  it  thus,  if  we  allow  two  months  of 
each  year  for  vacations  and  holidays,  which  is  far  more 
than  the  testimony  shows,  and  52  Sundays  a  year,  we 
would  have  four  months  and  104  days  of  absence  in  all, 
had  he  resided  in  Iowa  the  full  term  of  two  years.  But  he 
had  resided  there  only  one  year  and  three  months  of  the 
time  that  elapsed  after  accrual  of  the  cause  of  action  till 
the  expiration  of  the  five  year  limitation.  It  is  obvious, 
therefore,  that  the  period  of  absence  thus  computed  is  the 
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extreme  that  could  be  made  out  from  the  evidence.  At 
the  time  he  changed  his  residence  to  Iowa,  three  years  and 
nine  months  of  the  statutory  period  had  elapsed.  Three 
years  and  three  months  more  elapsed  till  suit  was  brought. 
Of  that  time,  if  we  take  the  most  liberal  view  of  the  evi- 
dence possible,  reckoning  the  days  on  which  he  was  not  in 
Omaha  throughout  business  hours  and  liable  to  service 
of  process,  the  extreme  aggregate  of  defendant's  absences 
was  only  four  months  of  vacations  and  holidays  and  104 
Sundays.  '  This  aggregate,  added  to  the  year  and  three 
months  the  statute  had  yet  to  run,  obviously  brings  the 
bar  of  the  statute  well  inside  the  date  of  the  commence- 
ment of  this  action. 

We  therefore  recommend  that  the  judgment  be  reversed 
and  the  cause  remanded. 

Sbdgwigk  and  Oldham,  CO.,  concur. 

Reversed  and  remanded. 


WlLLLlM  DEERING  &  COMPANY  V.  H.  P.  WALTER  ET  AL. 

Fii£D  jAircTABT  8,  1902.    No.  10,895. 

Commissioner's  opinion.    Department  No.  3. 

BUls  and  Notes:  Stipulation  Waiving  Damages:  Consideration. 
If  a  note  which  is  given  in  settlement  of  a  past  due  indebtedness, 
and  which  extends  the  time  of  payment,  contains  a  stipulation  re- 
leasing and  discharging  all  claims  for  damages  arising  out  of  the 
transaction  in  which  the  indebtedness  was  incurred,  the  stipular 
tlon  rests  upon  a  sufficient  consideration  and  will  be  upheld. 

Error  from  the  district  court  for  Butler  county.    Tried 
below  before  Sedgwick,  J.    Reversed. 

O.  P.  Davis  and  Robert  Ryan,  for  plaintiff  in  error. 

Steel  Bros,  and  Hastings  d  Hally  contra^ 
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Ambs,  C. 

This  cause  was  submitted  without  oral  argument  upon 
the  brief  of  the  plaintiff  in  error  alone.  For  the  purposes 
of  this  opinion  the  state  of  the  record  is  taken  to  be  such 
as  it  is  represented  to  be  by  the  brief.  It  is  a  fair  pre- 
sumption that  if  there  was  any  important  misrepresen- 
tation of  fact  in  the  brief,  the  defendants  in  error  would 
have  taken  pains  to  point  it  out. 

In  1891  the  defendants  purchased  of  the  plaintiff 
at  Rising  City,  Neb.,  a  Deering  harvester  and  binder, 
giving  in  payment  therefor  their  three  certain  promis- 
sory notes,  dated  August  3,  1891,  payable  as  follows,  viz. : 
one  for  |35,  due  Jan.  1, 1892 ;  one  for  $50,  due  Jan.  1, 1893 ; 
one  for  f  55,  due  Jan.  1, 1894.  The  first  and  second  matur- 
ing notes  were  paid  shortly  after  maturity  thereof.  On  or 
about  Jan.  1,  1894,  the  time  of  payment  of  the  third  note 
above  referred  to  was  extended  by  the  following  instru- 
ment: 
«|61.60.  January  1,  1894. 

On  or  before  the  1st  day  of  Apr.,  1894,  for  value  received, 
I,  the  undersigned,  ajs  principal,  of  Reading  township, 
county  of  Butler,  and  state  of  Nebraska,  promise  to  pay 
to  William  Deering  &  Co.  (an  incorporated  company 
under  the  laws  of  the  state  of  Illinois),  or  order,  sixty-one 
and  60-100  dollars,  payable  at  the  Rising  City  Bank,  in 
Rising  City,  Nebraska,  with  interest  at  the  rdte  of  ten 
per  cent,  per  annum,  payable  annually,  from  the  date 
hereof  until  paid.  And  in  consideration  of  the  renewal 
and  extension  of  ray  note,  No.  128042,  heretofore  held 
by  said  company,  I  hereby  acknowledge  full  satisfaction 
of  and  unconditionally  release  and  relinquish  all  claim  or 
claims  against  the  said  William  Deering  &  Co.,  arising 
out  of  the  purchase  from  said  company  of  the  certain 
machine  for  which  the  note  (or  notes),  of  which  this  is 
a  renewal,  was  given,  H.  P.  Wai/TEB* 

"J.  L.  Walter.'' 

The  action  is  upon  this  note.     It  is  alleged  in  the  an- 
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swer,  and  evidence  was  admitted  on  the  trial,  that  at  the 
time  of  the  sale  of  the  machine  in  1891,  the  plaintiff  had 
given  a  written  warranty  of  it,  in  certain  particulars,  of 
which  warranty  there  had  been  a  breach  resulting  in  dam- 
ages to  the  defendant.  It  is  also  alleged  that  at  the  time 
of  the  giving  of  the  note  in  suit,  the  plaintiff  agreed  orally 
to  put  the  machine  in  repair  so  that  it  would  do  good 
work  in  the  season  of  1894,  but  had  neglected  and  refused 
so  to  do.  There  was  no  competent  evidence  of  the  alleged 
parol  agreement  because  it  is  not  shown  that  one  Harri- 
son, who  was  a  mere  collector  for  the  plaintiff,  and  who  is 
claimed  to  have  made  it  foi;  and  on  behalf  of  the  plaintiff, 
as  its  agent,  had  any  authority  for  so  doing.  Under  this 
state  of  the  pleadings  and  evidence,  any  inquiry  concern- 
ing the  alleged  warranty  and  a  breach  of  it  and  resulting 
damages,  was  clearly  immaterial  and  irrelevant.  The 
note  sued  upon  is  not  alleged  to  have  been  obtained  by 
any  unfair  means  and  it  expressly,  and  in  the  clearest 
language,  and  upon  a  sufficient  consideration,  to-wit,  an 
extension  of  time  for  the  payment  of  a  part  of  the  in- 
debtedness, waives  and  releases  all  claims  for  damages 
arising  out  of  the  purchase  of  the  machine.  Due  and 
seasonable  exceptions  to  these  errors  were  taken  by  the 
plaintiff  both  during  the  progress  of  the  trial  and  by 
request  for  instructions,  and  the  trial  having  resulted  in 
a  verdict  and  judgment  for  the  defendant,  the  plaintiff 
brings  the  case  here  by  proceedings  in  error  for  a  reversal 
which  is  clearly  its  right 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

DuPFiB  and  Albert,  CO.,  concur. 

Reversed  and  remanded. 
Opinion  on  rehearing  follows. 
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WiLUAM  Dehring  &  Company  v.  H.  P.  Wai/tee  bt  al. 

Filed  July  1»  1902.    No.  10»895. 

Commissioner's  opinion.    Department  No.  3. 

1«  Appeal  and  Error:  Submission  Ex  Pabte:  Statements  of  Record 
IN  Bbief.  Ordinarily  when  a  cause  is  submitted  without  oral 
argument  and  upon  the  brief  of  the  plaintiff  in  error  alone,  the 
statements  of  the  brief  as  to  the  contents  of  the  record  will  be 
treated  as  true  and  accurate. 

2.  Appeal  and  Error:  Instruction  Without  Prejudice.  A  party  can 
not  be  heard  to  complain  of  error  in  an  instruction  from  which 
he  suffered  no  prejudice. 

8.  Appeal  and  Error:  Conflicting  Evidence:  Conclusions  or  Fact. 
Conclusions  of  fact  drawn  by  a  jury  from  conflicting  evidence  will 
not  be  disturbed. 

Rehearing  of  case  reported  ante,  page  361. 

Error  from  the  district  court  for  Butler  county.    Tried 
below  before  Sedgwick,  J.    Judgment  below  affirmed. 

0.  P.  Davis  J  for  plaintiff  in  error. 

Hastings  d  Hall  and  8.  H.  Steele^  contra. 

Ames,  0. 

This  action  was  submitted  without  brief  or  oral  argu- 
ment on  behalf  of  the  defendant  in  error,  and  decided  by 
an  opinion  filed  on  the  8th  day  of  January  of  this  year. 
Afterwards  a  motion  for  a  rehearing  was  granted  and 
the  case  has  been  again  submitted  upon  briefs  by  both 
^parties.  The  negligence  of  counsel  for  the  defendant  in 
error,  at  the  former  hearing,  is  without  valid  excuse,  and 
to  it  is  due  whatever  of  oversight  was  committed  by  the 
court.  It  is  not  an  unreasonable  rule,  that  statements 
by  reputable  counsel  in  printed  briefs,  as  to  the  issues 
and  facts  disclosed  by  the  records  in  a  case  before  the 
court,  will  be  taken  as  accurate  unless  they  are  chal- 
lenged by  their  adversaries.    This  proposition  derives  es- 
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pecial  force  from  the  fact  that  attorneys  are  advocates, 
and  however  honorable  and  upright,  are  by  the  very  nature 
of  their  occupation  inclined  to  a  biased  and  prejudiced 
view,  in  favor  of  their  clients,  of  matters  which  they  are 
engaged  in  litigating,  so  that  opposing  counsel,  who  are 
not  lightly  to  be  accused  of  negligence,  must  be  supposed 
to  have  carefully  examined  such  statements  and  to  have 
corrected  whatever  in  them  they  have  found  to  be  amiss. 
This  is  the  especial  service  which  attorneys  are  hired 
to  do.  The  recital  of  facts  contained  in  the  former  opinion 
needs  to  be  supplemented  and  corrected  by  saying  that, 
as  it  now  appears,  the  fact  of  the  making  of  the  alleged 
oral  agreement  by  the  agent  Harrison  and  the  question 
of  his  authority  to  make  it,  instead  of  being  as  we  for- 
merly supposed  unsupported  by  competent  evidence,  were 
the  subject  of  sharp  conflict  in  the  testimony  presented 
upon  the  trial,  and  the  issue  thereon  having  been  fairly 
submitted  to  the  jury,  their  verdict  thereon  in  favor  of 
the  defendant  in  error  is  obligatory  upon  this  court.  This 
agreement  which  is  alleged,  and  also  found  by  the  jury 
to  have  been  the  principal,  if  not  the  only,  consideration 
for  which  the  note  was  given,  was  to  the  effect  that  the 
plaintiff  should  put  the  harvester  in  such  condition  and 
repair  that  it  should  do  good  work  during  the  season 
of  1894,  and  that  if  it  should  fail  so  to  do  the  note  should 
not  be  payable.  The  making  of  that  agreement  was  an 
admission  that  the  machine  was  then  out  of  repair.  The 
note  itself  acknowledged  that  the  maker  had  some  claim 
or  claims  against  the  payee,  growing  out  of  the  purchase 
of  the  machine  which  was  expressly  released,  relinquished 
and  satisfied  in  consideration  of  the  extension  of  the  time 
of  payment  effected  by  the  transaction.  Such  being  the 
case  we  do  not  think  it  material  to  inquire  what  those 
claims  were,  or  how  they  arose,  or  whether  the  ineflRcient 
condition  of  the  machine  calling  for  repairs  constituted 
a  breach  of  a  previous  warranty.  All  these  matters  were 
set  at  rest  by  the  note  itself  together  with  the  parol  agree- 
ment.   The  remaining  question  in  the  case  is,  whether  the 
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agreement  to  make  repairs  was  performed  by  the  plaintiff. 
This  too  was  an  inquiry  of  fact  submitted  to  the  jury  upon 
conflicting  evidence  and  conclusively  answered  by  their 
verdict.  The  plaintiff  in  error  complains  that  certain 
instructions  given  to  the  jury  were  erroneous  in  incor- 
rectly stating  the  measure  of  damages  ujwn  a  breach  of 
warranty.  If  so,  the  error  was  without  prejudice  to  the 
plaintiff.  If  the  jury  found  the  parol  agreement  ^as  made 
as  alleged,  no  question  of  damages  could  properly  arise 
in  an  action  upon  the  note  under  the  issue  as  joined.  The 
agreement  and  its  breach  merely  canceled  the  note  and 
defeated  a  recovery.  The  defendant  could  not  in  that 
action,  recover  or  recoup  damages  for  breach  of  a  prior, 
superseded,  canceled  and  satisfied  contract,  and  the  plain- 
tiff could  rightfully  have  recovered  nothing  more  nor  less 
than  the  face  of  his  note  and  interest.  This  view  of  the 
matter  was  evidently  taken  by  the  jury. 

It  is  recommended  that  the  former  decision  of  this  court 
be  vacated  and  set  aside  and  the  judgment  of  the  district 
court  affirmed. 

Albert  and  Duffib^  CO.,  concur. 

The  former  decision  of  this  court  is  vacated  and  set 
aside  and  the  judgment  of  the  district  court  affirmed. 

Judgment  bhlow  affirmed. 


William  H.  Carnahan,  appellant,  v,  Charles  M.  Brew 
stbr  bt  al.,  impleaded  with  john  l.  means,  ap- 

PHLLEB. 

Filed  Janxtasy  8,  1902.    No.  10.916. 

Commissioner's  opinion.    Department  No.  2. 

1.  Estoppel:    Pleading.     When  an  estoppel  is  relied  on  it  must  be 

pleaded. 

2.  Appeal  and  Error:   Issuibb  in  Appellate  Coubt.    It  is  a  well  defined 

rule  of  this  court  that  under  all  ordinary  circumstances  parties 
will  be  restricted  in  the  appellate  court  to  the  same  Issues  on 
which  they  relied  in  the  court  of  original  jurisdiction. 
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3.  Default:   Effect  as  to  Pleading.    A  default,  by  a  party  properly 

served,  is  a  coufesslou  ouly  of  such  facts  as  are  properly  pleaded 
in  the  petition. 

4.  Mortgagees:  Fobeclosube:    Deficiency  Judgment:    When  Rendebed. 

Under  section  847  of  the  Code  of  Civil  Procedure,  as  it  existed  be- 
fore its  repeal,  a  deficiency  judgment  could  not  be  rendered  until 
the  mortgaged  property  had  been  exhausted  by  sale  and  confirma- 
tion thereof. 

Appeal  from  the  district  court  for  Howard  county. 
Tried  below  before  Thompson,  J.    Affirmed, 

Tibhets  Bros,  &  Morey,  for  appellant. 

W.  H.  Thompson,  contra. 

Oldham,  0. 

This  suit  had  its  origin  in  an  action  instituted  by  the 
plaintiff  against  a  number  of  defendants  in  the  district 
court  for  Howard  county,  Nebraska,  for  the  foreclosure 
-of  a  real  estate  mortgage.  The  action  •was  begun  in  Jan- 
uary, 1890.  The  only  question  involved  in  the  original 
suit  which  is  now  before  us  for  consideration  arises  on  the 
allegation  contained  in  the  ninth  paragraph  of  plaintiff's 
original  petition.  This  paragraph  is  as  follows:  "De- 
fendant, John  L.  Means,  claims  the  title  to  the  said  prem- 
ises by  virtue  of  a  purchase  of  the  same  at  a  judicial  sale ; 
and  said  John  L.  Means  assumed  and  agreed  with  the 
plaintiff,  to  pay  plaintiff's  said  mortgage,  by  due  and 
solemn  promise  in  writing,  and  Means,  wife  of  John  L. 
Means  has  no  interest  except  such  as  arises  from  such 
marriage  relation.'^  On  the  28th  day  of  September,  1891, 
defendant,  John  L.  Means,  being  in  default  for  an  an- 
swer, the  court  entered  a  decree  in  favor  of  the  plaintiff 
for  the  amount  due  on  the  mortgage  against  John  L. 
Means,  and  others,  and  ordered  the  mortgaged  property 
Bold.  On  the  same  day  an  entry  was  made  permitting  the 
defendant.  Means,  and  others,  to  file  answers  on  their 
liability  for  deficiency.  On  the  29th  day  of  September, 
1891,  defendant.  Means,  filed  his  answer  to  the  allegation 
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contained  in  the  ninth  paragraph  of  plaintiff's  petition 
and  denied  any  consideration  for  the  promise  in  writing 
alleged  on  in  plaintiff's  petition.  After  the  filing  of  this 
answer  the  cause  of  action  between  plaintiff  and  defend- 
ant, Means,  appears  to  have  been  continued  either  by 
agreement  or  on  application  of  one  or  the  other  of  the 
contending  parties  until  the  14th  day  of  November,  1898, 
at  which  time  the  plaintiff  filed  a  reply  in  the  nature  of 
a  general  denial  to  the  answer  of  defendant,  Means.  After 
the  filing  of  this  reply  the  cause  was  again  continued  on 
the  application  of  the  plaintiff  for  the  purpose  of  pro- 
curring  further  testimony  and  on  the  ninth  day  of  March, 
1899,  a  trial  was  had  to  the  court  and  judgment  was 
entered  for  the  defendant  and  plaintiff  appeals. 

The  first  contention  that  plaintiff  urges  for  a  reversal 
of  the  judgment  of  the  trial  court  is  that  the  decree  of 
foreclosure  entered  on  the  28th  day  of  September,  1891, 
estops  the  defendant  from  setting  up  any  defense  existing 
at  the  time  the  decree  was  rendered  and  that  the  order 
of  the  court  permitting  him  to  answer  would  only  avail  him 
for  the  purpose  of  interposing  subsequent  defenses  and 
not  for  the  purpose  of  tendering  any  issue  that  could  have 
been  determined  at  the  time  of  the  decree.  Even  if  we 
were  inclined  to  follow  this  technical  construction  of  the 
effect  of  the  decree  and  leave  to  anffv^'er  granted  by  the 
court  on  the  same  day  we  could  not  then  see  our  way  clear 
to  give  plaintiff  the  benefit  of  such  construction  in  view  of 
the  fact  that  seven  years  after  the  decree  had  been  rendered 
he  filed  a  reply  to  defendant's  answer  and  neglected  to 
interpose  his  plea  of  estoppel.  It  is  now  so  well  settled 
as  to  be  elementary,  that  when  a  party  relies  on  an  es- 
toppel he  must  plead  it,  and  it  is  useless  to  cite  authorities 
on  this  question. 

There  is  another  cogent  reason  why  plaintiff  should 
not  now  be  heard  on  his  plea  of  estoppel  and  that  is  be- 
cause of  his  failure  to  interpose  this  plea  in  the  court 
below.  It  is  a  well  defined  rule  of  this  court  that  under 
all  ordinary  circumstances  parties  will  be  restricted  in 
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the  appellate  court  to  the  same  issues  on  which  they  re- 
lied in  the  court  of  original  jurisdiction.  Smith  v.  Spauld- 
ing,  40  Neb.,  339 ;  Omaha  Brewing  Association  v.  Wuethr 
richy  47  Neb.,  920;  Moline,  Milburn  &  Stoddard  Co.  v. 
Wood  Mowing  d  Reaping  Machine  Co.,  49  Neb.,  at  page 
879. 

There  is  another  good  reason  why  the  decree  of  Sep- 
tember 28,  1891,  should  not  have  estopped  the  defendant 
from  denying  personal  liability,  even  if  such  estoppel  had 
been  pleaded,  and  that  is  that  the  allegations  of  the  ninth 
paragraph  of  plaintiff's  i)etition  failed  to  allege  any  con- 
sideration for  the  alleged  promise  of  defendant,  Means, 
to  pay  plaintiff's  *debt  and  therefore  did  not  state  a  good 
cause  of  action  for  a  deficiency  judgment  against  him. 
Qreen  v.  Hall,  45  Neb.,  89,  63  N.  W.  Kep.,  119. 

While  defendant.  Means,  had  been  served  with  proper 
process  and  was  in  default  at  the  time  the  decree  of 
September  28,  1891,  was  entered  against  him,  yet  a  de- 
fault by  a  party  to  a  suit  who  has  been  properly  served  is 
a  confession  of  only  such  facts  as  are  properly  pleaded. 
Lincoln  National  Ba/nk  v.  Virgin,  36  Neb.,  735,  55  N.  W. 
Rep.,  218. 

The  evidence  offered  in  the  court  below  appears  to  fully 
sustain  the  conclusions  reached  by  the  learned  trial  judge. 
It  appears  from  the  testimony  that  defendant.  Means, 
claimed  some  interest  in  the  mortgaged  premises  by  rea- 
son of  a  mortgage  subsequent  to  that  of  plaintiff  and  that 
Means  was  foreclosing  his  mortgage  before  this  suit  was 
instituted  and  that  he  sent  the  following  letter  to  Mc- 
Banley  &  Lanning,  agents  for  the  plaintiff,  on  the  6th 
day  of  September,  1889: 

"Grand  Island,  Neb.,  September  6,  1889. 
^^Mess.  McKvnley  d  La^nivg,  Hastings,  Neb. 

"Gents  :  Yours  of  the  4th  came  during  my  absence  from 
home.  In  reply  would  say  regarding  the  Brewster  loan 
in  Howard  county  will  say  that  I  am  negotiating  a  sale 
of  this  property  and  hope  to  close  the  deal  very  soon.  This 
Ib  to  be  a  cash  sale,  and  if  I  succeed^  I  will  pay  up  the 
28 
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mortgage  in  full.     Should  I  not  succeed  in  making  this 
sale  will  pay  you  the  amount  of  interest  due. 

"Very  respectfully,  John  L.  Means." 

It  is  on  the  promise  contained  in  this  letter  to  pay  the 
interest  that  plaintiff  relies.  Defendant  testifies  tliat  he 
received  no  consideration  whatever  for  this  jjromise  and 
this  proposition  is  not  specifically  denied  by  the  testimony 
of  plaintiff's  witnesses,  nor  is  there  any  allegation  of  con- 
sideration in  plaintiff's  petition,  as  we  have  already 
pointed  out.  There  is  no  evidence  that  plaintiff  ever  agreed 
to  extend  the  time  of  payment  of  this  mortgage  or  to  for- 
bear for  any  specified  time  the  beginning  of  an  action  for 
the  foreclosure  of  his  lien  in  consideration  of  this  promise 
by  the  defendant  to  pay  the  interest  We  are  therefore  of 
the  opinion  that  the  promise,  although  in  writing,  was  a 
mere  nudum  jxwtwm  and  will  not  support  an  action  against 
the  defendant.  In  State  v.  Holcomby  46  Neb.,  at  page 
615,  65  N.  W.  Rep.,  at  page  874,  it  is  said  by  this  court: 
"Keciprocal  promises  as  the  basis  of  a  valid  agreement, 
must  be  equally  obligatory  upon  the  parties,  so  that  each 
may  have  an  action  thereon ;  otherwise  such  agreement  is 
nudum  pactum.^' 

There  is  still  another  reason  why  the  judgment  of  the 
trial  court  should  be  affirmed  and  that  is  that  there  is 
nothing  in  the  record  that  shows  the  coming  in  of  the 
report  and  the  confirmation  of  the  sale  before  the  action 
for  the  alleged  deficiency  was  sought  to  be  enforced 
against  the  defendant.  Under  section  847  of  the  Code  of 
Civil  Procedure  which  was  in  force  in  1891,  a  deficiency 
judgment  could  only  be  rendered  after  the  mortgaged 
property  had  been  exhausted  and  no  personal  judgment 
could  be  entered  until  after  the  coming  in  of  the  report  of 
the  sale  and  the  confirmation  thereof.  Clapp  v.  Maxwell, 
13  Neb.,  542. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Sedgwick,  C,  concurs  in  the  conclusion  reached. 

Affirmed. 
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Pound,  C,  concurring. 

I  concur  in  the  recommendation  of  my  brotlier  Oldham 
for  the  reason  that  the  record  fails  to  show  confirmation 
of  the  sale  at  which  the  deficiency  accrued.  As  to  the  ap- 
plicability of  Lincoln  National  Bank  v.  Virgin,  36  Neb., 
735,  to  this  cause,  I  prefer  to  express  no  opinion. 


Dennis  Sullivan  v.  Alonzo  Haight. 

Filed  Januabt  8,  1902.    No.  10,954. 

Commissioner's  opinion.    Department  No.  2. 

Forcible  Entry  and  Detainer:  Appeal  and  Ebbob.  No  appeal  lay  to  the 
district  court  from  the  judgment  of  a  justice  of  the  peace  in  pro- 
ceedings in  forcible  entry  and  detainer  prior  to  the  enactment  of 
chapter  85,  Laws  of  1901. 

Error  from  the  district  court  for  Platte  county.  Tried 
below  before  Hollbnbeck,  J.    Reversed  with  directions. 

McAllister  d  Cornelius y  fop  plaintiff  in  error. 

Reeder  &  Albert^  contra, 

Oldham,  0. 

This  was  an  action  in  forcible  entry  and  detainer  prose- 
cuted by  the  defendant  in  error  against  the  plaintiff  in 
error  before  a  justice  of  the  peace  of  Platte  county,  Ne- 
braska. There  was  a  judgment  for  the  defendant  in  error 
before  the  justice  and  plaintiff  in  error  attempted  to  have 
this  judgment  reviewed  on  appeal  in  the  district  court  for 
Platte  county.  The  district  court  attempted  to  entertain 
the  appeal  and  trial  was  had  de  novo  there  and  defendant 
in  error  again  recovered  judgment.  This  judgment  plain- 
tiff in  error  seeks  to  have  reviewed  in  this  court. 

This  case  presents  the  same  question  as  that  presented 
in  Armstrong  v.  Mayer,  60  Neb.,  423.  Under  the  rule 
then  established  the  district  court  obtained  no  jurisdiction 
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of  the  subject-matter  of  the  case  by  the  attempted  appeal, 
hence  all  the  proceedings  had  in  that  court  were  a  mere 
nullity  and  the  judgment  must  therefore  be  reversed ;  but 
as  the  attemi  ted  appeal  was  taken  and  the  subsequent 
proceedings  in  the  district  court  were  had  at  the  instance 
of  plaintiflf  in  error,  we  think  the  costs  should  be  taxed 
to  plaintiff  in  error. 

We  recommend  accordingly  that  the  judgment  be  re- 
versed and  the  district  court  directed  to  dismiss  the  pre- 
tended appeal,  and  that  the  costs  be  taxed  to  plaintiff  in 
error. 

Sedgwick  and  Pound,  CO.,  concur. 

The  judgment  is  reversed  and  the  district  court  is  di- 
rected to  dismiss  the  pretended  appeal. 

Reversed  with  directions. 


Gbobgb  W.  Marsh  bt  alu  v.  State  op  Nebraska,  ex  rel. 

Hannah  North,  bt  al. 

Piled  Januaby  8,  1902.    No,  12,091. 

CommiBsioner's  opinion.    Department  No.  2. 

L  Appeal  and  Error:  Motion  fob  New  Trial.  This  court  wiH  not  re- 
view the  proceedings  of  the  district  court  by  petition  in  error 
unless  a  motion  for  a  new  trial  was  made  in  the  trial  court,  and 
a  ruling  obtained  thereon.  Jones  v.  Hayes,  36  Neb.,  526,  54  N.  W. 
Rep.,  858,  followed. 

2.  Pleading:  Ck)NSTRucnoN  After  Judgment.  When  a  petition  is  not 
assailed  until  after  judgment.  It  will  be  liberally  construed  so  as 
to  be  sustained,  if  i)ossible. 

8.  Mandamus:  When  Will  Lie.  Mandamus  will  lie  to  control  the 
action  of  the  State  Printing  Board  in  awarding  contracts  for  state 
printing  to  the  lowest  and  best  bidder. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 
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F.  N.  Prout,  Attorney  Oeneral,  and  Lamhcrtaon  &  Hall, 
for  plaintiffs  in  error. 

Wilson  d  Brovm,  contra. 

Oldham,  0. 

On  the  23d  day  of  February,  1901,  the  relator,  Jacob 
North  &  Company,  filed  in  the  district  court  of  Lancaster 
county,  Nebraska,  an  application  in  the  form  of  a  motion 
and  aifidavit  for  a  writ  of  mandamus  commanding  the 
respondents,  who  constitute  the  state  printing  board,  to 
award  to  the  relator  the  contract  for  printing  one  thou- 
sand copies  each  of  volumes  63  and  65  of  the  supreme  court 
reports  of  the  state  of  Nebraska  for  the  sum  of  ninety- 
eight  cents  per  page  for  each  of  said  volumes.  The  reason 
assigned  for  said  writ  in  the  motion  and  affidavit  of  the 
relator  is  that  Jacob  North  &  Company  were  the  lowest 
and  best  bidders  on  said  volumes  63  and  65.  An  answer 
was  filed  on  the  part  of  the  respondents  in  which  it  was  al- 
leged in  substance  that  the  relator,  Jacob  North  &  Com- 
pany, did  not  bid  in  accordance  with  the  requirements  of 
law  or  in  accordance  with  the  requirements  of  the  adver- 
tisement for  said  work,  and  that  tliey  were  not  the  lowest 
and  best  bidders,  but  on  the  contrary  the  State  Journal 
Company  were  the  lowest  and  best  bidders  on  volumes  61 
to  68  inclusive  of  the  Nebraska  supreme  court  reports.  The 
answer  then  sets  out  the  bid  of  the  State  Journal  Company 
and  the  fact  that  a  good  and  sufficient  bond  accompanied 
the  bid.  On  issues  thus  joined  the  trial  was  had  in  the 
district  court  and  the  relator  was  awarded  peremp- 
tory writ  of  mandamus  as  prayed  for  in  its  motion  and 
affidavit. 

The  record  shows  that  this  trial  was  had  at  the  February 
term  of  the  district  court  for  Lancaster  county  on  the  4th 
day  of  April,  1901.  The  record  also  shows  that  the 
February  term  of  this  court  was  adjourned  without  day 
on  the  5th  day  of  April,  1901,  and  that  a  motirm  for  a  new 
trial  was  filed  by  the  respondents  on  the  6th  day  of  April, 


374  NEBRASKA  REPORTS.     [Unofficial. 

Marsh  v.  State. 

1901,  and  that  this  motion  has  never  been  disposed  of  by 
the  trial  court.  Under  this  condition  of  the  record  it  is 
a  very  serious  question  whether,  under  the  rules  governing 
proceedings  in  this  court,  we  would  be  permitted  to  ex- 
amine any  of  the  allegations  in  the  petition  in  error  which 
respondents  have  filed  here. 

In  t^mith  v.  Spaulding,  34  Neb.,  128,  51  N.  W.  Rep., 
469,  a  petition  in  error  was  dismissed  from  any  considera- 
tion in  this  court  because  no  ruling  had  been  obtained 
on  a  motion  for  a  new  trial  filed  in  the  court  below  by  the 
plaintiff  in  error.  Post,  J.,  in  disposing  of  the  case  said: 
"Plaintiff  in  error  should  have  called  the  attention  of  the 
district  court  to  the  rulings  he  complained  of.  If  such 
rulings  were  erroneous,  we  must  presume  that  the  district 
court  would  have  allowed  a  new  trial.  This  rule  is  so  well 
settled  in  this  court  as  to  render  the  citing  of  authorities 
unnecessary."  This  rule  was  adhered  to  in  the  later  case 
of  Jmies  V.  Hayes,  36  Neb.,  526,  54  N.  W.  Rep.,  858.  In 
this  case  Norval,  J.,  rendered  the  opinion. 

The  record  in  the  case  at  bar  is  slightly  distinguishable 
from  the  records  in  the  cases  just  cited  in  that  the  motion 
for  a  new  trial  in  this  case  was  not  filed  until  after  the 
adjournment  of  the  term  of  court  at  which  the  judgment 
was  rendered  and  consequently  the  trial  judge  would  have 
no  authority  to  have  acted  on  the  motion  in  any  way 
except  to  have  eitlier  stricken  it  from  the  files  or  to  have 
overruled  it.  DooMttle  v.  American  National  Bank,  58 
Neb.,  454,  78  N.  W.  Rep.,  926;  Nelson  v.  Farmland  Se- 
en nty  Co,,  58  Neb.,  604,  79  N.  W.  Rep.,  161.  If  we  should 
treat  this  case  as  one  in  which  no  motion  for  a  new-  trial 
was  filed  in  the  court  below  and  should  apply  to  it  the 
rule  announced  in  Farris  i\  State,  46  Neb.,  857,  65  N.  W. 
Rep.,  890,  we  could  then  only  examine  the  sufficiency  of 
the  pleadings  to  sustain  the  judgment,  and  the  pleadings 
not  having  been  assailed  until  after  judgment  would  be 
liberally  construed  so  as  to  be  sustained  if  possible.  Dodds 
V,  McGorniick  Harvesting  Machine  Co.,  62  Neb.,  759,  87 
N.  W.  Rep.,  911. 


Vol.  2]  JANUARY  TERM,  1902.  375 

Marsh  v.  State. 

The  affidavit,  which  takes  the  place  of  a  petition  in  this 
case,  alleges  in  substance  that  the  respondents  constitute 
the  state  printing  board  of  the  state  of  Nebraska;  that 
they  had  received  estimates  from  the  offices  of  each  de- 
partment of  the  state  for  printing  according  to  law ;  that 
these  estimates  included  those  of  the  clerk  of  the  supreme 
court  of  the  state  of  Nebraska  for  eight  volumes  of  the 
reports  of  the  supreme  court,  including  the  volumes  bid  for 
by  the  relator;  the  affidavit  sets  out  the  advertising  for 
bids,  as  provided  for  by  law,  and  that  the  relator  was  the 
lowest  and  best  bidder  for  volumes  63  and  65  of  said  re- 
ports, their  bid  being  98  cents  per  page  on  each  of  these 
volumes ;  it  also  alleges  that  notwithstanding  such  fact  the 
respondents  failed  and  refused  to  award  them  the  con- 
tract, and  that  the  respondents  awarded  the  contract 
for  the  printing  of  the  said  volumes  of  supreme  court  re- 
ports to  the  State  Journal  Company  at  the  rate  of  |1.15  per 
page.  They  also  allege  that  their  bid  was  in  accordance 
with  the  schedule  and  specifications  furnished  by  the  said 
respondents  and  was  accompanied  by  a  sufficient  bond 
which  was  approved  by  the  respondents. 

It  is  urged  by  counsel  for  the  respondents  that  man- 
damus will  not  lie  in  this  case  because  relator's  affidadt 
shows  that  the  contract  for  the  printing  had  already  been 
awarded  to  the  State  Journal  Company  before  this  action 
was  commenced.  But  this  position  is  in  conflict  with  the 
doctrine  announced  by  this  court  in  the  case  of  State  v, 
Cornell,  52  Neb.,  25,  71  N.  W.  Rep.,  961.  In  that  case  parts 
of  the  contract  for  printing  had  been  let  to  two  other 
bidders  before  the  application  for  mandamus  was  insti- 
tuted, but  notwithstanding  this  fact,  under  the  law  then 
existing  the  writ  was  awarded  against  the  board  command- 
ing it  to  approve  relator's  bid  and  award  it  the  entire 
contract.  This  case  also  established  the  principle  that 
mandamus  will  lie  to  control  the  action  of  the  state  print- 
ing board  in  the  awarding  of  its  contracts  for  state 
printing  to  the  lowest  and  best  bidder.  The  law  under 
which  the  decision  was  rendered  in  the  case  of  State  t?. 


376  NEBRASKA  REPORTS.     [IJNOFFiciAii. 

Marsh  v.  State. 

Cornell,  supra,  was  changed  in  1897  by  the  adoption  of 
section  2,  chapter  68,  Compiled  Statutes,  which  provides 
that  "Each  article  or  piece  of  work  shall  be  bid  on  sepa- 
rately and  the  contract  awarded  in  like  manner  to  the 
lowest  and  best  bidder."  It  seems  to  us  that  applying 
a  liberal  rule  of  construction  to  this  pleading  it  is  suffi- 
cient to  sustain  the  general  finding  of  the  district  court 
awarding  the  peremptory  writ  prayed  for. 

We  are  therefore  of  the  opinion  that  in  any  view  we  may 
take  of  the  record  presented  to  us  in  this  cause  the  judg- 
ment of  the  lower  court  should  be  affirmed,  and  we  so 
recommend. 

Sedgwick  and  Pound,  CO.,  concur. 

Affirmed. 
Pound,  C,  concurring. 

I  concur  in  the  recommendation  of  my  brother  Oldham. 
The  position  taken  by  counsel  for  respondents  at  the 
argument  was  that  the  allegations  of  their  answer  stood 
admitted  and  hence  this  court  was  to  consider  whether 
the  affidavit  and  answer,  taken  together,  sustain  the  judg- 
ment, which  it  might  do,  if  such  were  the  case,  without 
a  motion  for  a  new  trial.  This  position  is  not  well  taken 
in  view  of  section  6.53,  Code  of  Civil  Procedure,  which  pro- 
vides that  the  alternative  writ  or  affidavit  and  the  an- 
swer shall  be  the  sole  pleadings  in  mandamus.  No  reply 
was  required.  In  the  absence  of  a  motion  for  a  new  trial, 
we  cannot  review  a  judgment  awarding  a  writ  of  manda- 
mus further  than  to  see  that  it  is  sustained  by  the  relator's 
pleading.  The  facts  set  up  in  respondents'  answer  may 
have  been  admitted,  but  as  the  record  stands  we  cannot 
so  take  it. 
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Eunice  BALowaN,  appellant,  v.  Wellington  R.  Buet 
BT  AL.,  Impleaded  with  Marion  G.  Rohebough,  ap- 
pellees. 

FiMa)  JANUABY  8,  1902.    No.  12,163. 
Commissioner's  opinion.    Department  No.  2. 

1.  Judgment:    Appeal  and  Ebbob:    Law  of  the  Case:    Divided  Coubt. 

The  mle  that  a  prior  decision  of  this  court  in  a  given  cause  is  the 
law  of  the  case  in  all  subsequent  proceedings  as  to  matters  passed 
upon  or  involved  in  the  decision,  does  not  apply  to  propositions  of 
law  upon  which  the  members  of  the  court  taking  part  therein  were 
equally  divided. 

2.  Process:    False  Retubn:    Pboof:    Validity  of  Judgment.    It  is  the 

settled  law  of  this  state  that  a  false  return  of  service  of  process 
may  be  impeached  by  extrinsic  evidence  and  that  where  the  at- 
tempted service  fails  to  reach  the  party  to  be  served  in  any  way, 
a  judgment  founded  thereon  is  absolutely  void  and  open  to 
collateral  attack. 

3.  Vacation  of  Judgments:   Application  of  Statute.    The  third  sub- 

division of  section  602,  Code  of  Civil  Procedure,  applies  only  to 
voidable  Judgments  which  are  proof  against  collateral  attack  and 
not  to  such  as  are  absolutely  void. 

4.  Enforcing  Void  Judgment:   Resistance  Without  Mebftobious  De- 

fense. Where  the  plaintiff  is  seeking  affirmatively  to  enforce  a 
Yoid  Judgment,  one  who  merely  resists  is  not  governed  by  the  rule 
requiring  a  party  seeking  relief  against  8w*h  a  judgment  to  show 
a  meritorious  defense. 

5.  Appeal  and  Error:  Refusal  of  Coxtbt  to  Pebfobm  Nuoatoby  Act.    A 

judgment  should  be  reversed  only  for  errors  which  operate  to  the 
prejudice  of  the  party  complaining  thereof.  Hence  the  refusal  of  a 
court  to  perform  an  act  which  is  purely  nugatory  and  without 
legal  force  or  validity  ought  not  to  be  reviewed  by  this  court, 
however  informal  or  irregular  the  proceeding  by  which  such  re- 
fusal is  expressed. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysob,  J.    Affirmed. 

GaineSy  Kelby  d  Storey,  for  appellant 

Byron  O.  Burhank,  contra. 

Pound,  O. 

This  cause,  already  twice  before  in  this  court,  comes 
here  once  more  upon  appeal  from  an  order  of  the  district 
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court  sustaining  certain  objections  of  the  defendant, 
Slarion  G.  Rohrbough,  to  its  jurisdiction  over  him  or  his 
property.  The  facts  disclosed  by  the  record,  briefly  stated, 
are  these:  suit  was  begun  by  appellant  to  foreclose  a 
inortgai!:e  upon  several  tracts  of  land,  including  certain 
property  of  Rohrbough,  the  appellee  herein.  The  sheriff 
returned  that  he  had  served  summons  upon  said  ^Marion 
G.  Rohrbough  by  delivering  to  "her  personally"  a  true 
copy  thereof.  Thereupon  default  was  entered  in  due  course 
and  a  decree  of  foreclosure  was  rendered,  which  was 
brought  to  this  court  on  appeal  by  other  defendants. 
Baldwin  v,  Burt,  43  Neb.,  245.  That  decree  having  been 
reversed,  a  new  one  was  rendered  and  an  order  of  sale 
issued.  When  the  appraisers  came  upon  his  property 
under  the  order  of  sale,  Mr.  Rohrbough,  who  claims  to  have 
known  nothing  of  the  proceedings  or  decree  prior  to  that 
time  and  had  made  no  appearance,  filed  objections  to  the 
jurisdiction  of  the  court,  upon  consideration  M'hereof  the 
court  quashed  the  return  of  service.  The  sale  proceeded, 
however,  and  on  motion  for  confirmation  and  objections 
thereto  by  Mr.  Rohrbough,  the  court  set  it  aside.  An  ap- 
peal was  taken  from  those  orders  by  the  plaintiff,  which 
resulted  in  a  reversal  of  the  order  quashing  service  and 
an  affirmance  of  the  order  refusing  confirmation  of  the 
sale.  Baldwin  v.  Burt,  54  Neb.,  287.  On  coming  down  of 
the  mandate,  the  plaintiff  procurred  a  new  order  of  sale, 
and  was  proceeding  thereunder  when  further  objections 
to  the  jurisdiction  of  the  court,  supported  by  affidavits 
showing  the  facts  above  indicated,  were  filed  by  Mr.  Rohr- 
bough. No  relief  was  asked  for,  but  the  court  proceeded 
to  a  hearing  on  the  objections,  in  the  course  of  which  it 
clearly  and  conclusively  appeared  that  service  was  had, 
not  upon  Marion  G.  Rohrbough,  a  man,  the  owner  of  the 
property  in  controversy,  but  on  one  Lillian  Rohrbough,  the 
wife  of  Lee  J.  Rohrbough,  brother  of  the  party  returned  as 
served.  The  officer  who  made  the  service  testified  that  he 
intended  to  and  did  serve  the  writ  upon  a  woman,  and  the 
very  words  of  his  return  indicate  as  much.     It  also  ai)- 
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peared  clearly  that  the  writ  never  reached  or  came  into 
the  hands  of  Marion  G.  Rohrbough.  The  court  made  find- 
ings accordingly  and  sustained  the  objections. 

Each  party  now  invokes  the  well  settled  rule  that  a  prior 
decision  of  this  court  in  a  given  cause  is  the  law  of  the 
case  in  all  subsequent  proceedings  as  to  all  matters  passed 
upon  or  involved  in  the  decision.  The  appellant  relies 
upon  the  reversal  of  the  order  quashing  service  and  what 
are  claimed  to  be  necessary  deductions  therefrom.  The  ap- 
pellee relies  upon  the  affirmance  of  the  order  denying  con- 
firmation of  sale  and  the  grounds  thereof  as  stated  in  the 
syllabus  and  in  the  opinion  of  Ryan^  C.  But  we  do  not 
think  the  rule  should  apply  to  propositions  of  law  ui)on 
which  the  members  of  the  court  taking  part  in  the  de- 
cision were  equally  divided.  The  two  judges  and  two  com- 
missioners who  participated  were  agreed  that  the  one 
order  should  be  reversed  and  the  other  affirmed,  but  they 
differed  as  to  the  reasons  therefor  and  as  to  the  principles 
of  law  to  be  applied.  The  appejlant  relies  upon  the 
opinion  of  Ragan,  C,  which  would  seem  to  sustain  her 
position.  The  appellee  argues  from  the  opinion  of  Ryan, 
C,  and  the  syllabus,  which  in  large  part  sustain  his  posi- 
tion. Harrison,  C.  J.,  concurred  with  Ryan,  C,  holding 
the  refusal  to  confirm  the  sale  proper  because  the  court 
never  had  any  jurisdiction  over  Mr.  Rohrbough,  and  hold- 
ing the  order  quashing  service  erroneous  because  the  sum- 
mons was  functus  officio  after  decree  and  the  return  mere 
evidence,  so  that  the  decree  itself,  not  the  summons  and 
return,  had  become  the  real  and  only  legitimate  subject  of 
attack.  Ragan,  C,  held  that  the  order  refusing  confirma- 
tion was  proper  because  the  service  had  been  quashed  at 
the  time  the  sale  was  made  and  hence  the  authority  to 
make  a  sale  was  gone,  and  that  the  order  quashing  service 
was  erroneous  because  the  real  point  of  attack  being  the 
decree,  a  defense  ought  to  have  been  stated  as  required  by 
section  602,  Code  of  Civil  Procedure.  Suluvan,  J.,  was 
nnable  to  agree  in  all  that  was  said  in  either  of  the  other 
opinions.    He  concurred  with  Ragan,  C,  as  to  the  reasons 
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fop  upholding  the  order  denying  confirmation.  On  the 
other  point  he  simply  said  the  order  quashing  service  was 
in  legal  effect  a  vacation  of  the  decree  accomplished  in 
an  unauthorized  manner.  NorvaIj,  J.,  expressed  no  opin- 
ion and  Irvine,  C,  did  not  sit.  Under  such  circumstances 
it  cannot  be  said  that  the  syllabus  is  to  be  taken  as  ex- 
pressing the  law  of  the  case,  or  that  any  rules  to  be  given 
that  effe(»t  were  laid  down.  The  several  propositions  of 
law  diFcussed  are  left  open,  and  it  is  now  our  duty  to 
examine  them  independently  and  state  our  independent 
conclusion. 

It  is  the  settled  law  of  this  state  that  a  false  return  of 
service  of  process  may  be  impeached  by  extrinsic  evidence 
and  that  where  the  attempted  service  fails  to  reach  the 
party  to  be  served  in  any  way,  a  judgment  founded  thereon 
is  absolutely  void  and  open  to  collateral  attack.  Campbell 
Printing  Press  &  Manufucturing  Co.  v.  Mardcr,  50  Neb., 
283;  HoUiday  v.  Brotvn,  33  Neb.,  657;  Eayrs  v.  Ndson, 
54  Neb.,  143.  Counsel  have  cited  us  to  a  decision  of  the 
supreme  court  of  Illinois  to  the  contrary,  and  we  are 
aware  that  many  courts  of  high  standing  hold  otherwise 
as  to  the  last  proposition.  Van  Fleet,  Collateral  Attack  on 
Judicial  Proceedings,  section  468.  But  we  are  entirely 
satisfied  of  the  soundness  of  the  established  rule  in  this 
state.  To  say  that  a  party  not  served  in  fact  is  bound 
in  any  way  by  a  recital  of  service  which  derives  its  force 
solely  from  the  power  of  the  court  Miiich  is  acquired  by  ser- 
vice, is  to  reason  in  a  circle.  Van  Fleet  says  that  the 
fallacy  in  the  doctrine  adhered  to  in  this  state  lies  in 
"confusing  law  with  right.'^  Where  we  are  not  bound  by 
the  imperative  terms  of  a  statute  or  some  like  emanation 
from  superior  authority,  or  the  rule  is  not  of  such  long 
standing  and  unquestioned  validity  that  controlling  con- 
siderations of  expediency  require  adherence  to  it,  judicial 
confusion  of  right  and  law  is  far  from  being  noxious.  So 
long  as  judges  are  compelled  by  the  form  and  nature  of 
our  legal  system  to  undertake  some  portion  of  the  work 
theoretically    devolving   upon    the   legislator,    the   same 


Vol.  2]  JANUARY  TERM,  1902.  381 

Baldwin  v.  Burt. 

ethical  considerations  ought  to  be  kept  in  view  as  those 
moving  any  other  lawgiver. 

If  a  judgment  based  upon  a  false  return  of  service,  no 
service  having  in  fact  reached  the  party  to  be  bound  in 
any  way,  is  entirely  void  and  oi)en  to  attack  in  collateral 
proceedings,  it  must  follow  that  the  third  subdivision  of 
section  602,  Code  of  Civil   Procedure,   does   not  apply 
thereto.     It  is  true  in  his  opinion  in  this  case  on  the  former 
api)eal  (54  Neb.,  at  page  293),  Ragan,  C,  stated  arguendo 
that  the  failure  to  serve  process  upon  Rohrbough  and  serv- 
ice upon  his  sister-in-law  instead  was  an  irrgularity  within 
the  purview  of  that  section.    But  when  the  question  came 
up  once  more  in  Clark  v.  Charles,  55  Neb.,  202,  206,  the 
court  expressly  refrained  from  deciding  as  to  the  appli- 
cation of  the  statutory  provisions  for  vacating  and  modi- 
fying judgments  to  those  which  are  void  and  subject  to 
collateral  attack.    Later  in  Kaufmann  v.  Drexel,  56  Neb., 
229,  it  was  squarely  passed  upon,  and  the  court  held  that 
section  602  has  reference  only  to  judgments  and  orders 
possessing  some  degree  of  legal  vitality,  and  not  to  such  as 
are  absolutely  void.    "To  speak  of  the  vacation  or  modi- 
fication of  a  void  judgment,^'  says  Sullivan,  J.,  in  that 
case,  "is  a  perversion  of  language.    There  being  no  judg- 
ment, but  the  mere  form  and  counterfeit  of  a  judgment, 
there  is  nothing  to  annul."    We  may  take  it  as  settled, 
therefore,  that  the  "irregularities"  referred  to  in  the  third 
subdivision  of  that  section  are  those  which  render  the 
judgment  voidable  only,  leaving  it  proof  against  collateral 
attack,  such  as  fixing  answer  day  too  early  in  service  by 
publication  (Wilkina v.  Wilkin8y26 Neb.,  235 ;  Scarharough 
v.  My  rick,  47  Neb.,  794),  or  service  of  sununons  by  reading 
instead  of  delivering  a  copy  ( Oandy  v.  Jolly,  35  Neb.,  711) . 
Even  where  there  is  no  service  at  all  and  the  judgment  is 
void  it  is,  of  course,  true  that  when  one  proceeds  aflftrm- 
atively  to  have  it  set  aside  he  must  show  a  meritorious  de- 
fense.   But  this  principle  has  no  application  to  cases  of 
mere  resistence.    When  the  plaintiff  is  seeking  to  enforce 
the  judgment  affirmatively,  it  is  enough  to  show  that  it 
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is  void.  The  plaintiff^s  rights  depend  upon  it,  and  if  it 
fails,  the  rights  asserted  under  it  fail  likewise.  Campbell 
Printing  Press  &  Mwtiufacturing  Co.  v.  Mardery  50  Neb., 
283. 

In  view  of  these  well  established  rules,  we  think  the 
order  of  the  district  court  affords  no  ground  of  complaint. 
In  its  effect  and  operation,  it  is  simply  a  refusal  on  the 
part  of  the  court  to  do  an  act  which  would  be  purely 
nugatory  and  iivithout  legal  force  or  validity.     Had  an- 
other sale  been  held  under  the  decree  and  a  deed  issued, 
when  the  purchaser  brought  ejectment  thereunder  his  deed 
would  have  failed  by  reason  of  the  want  of  jurisdiction. 
The  judgment  being  worthless,  all  proceedings  founded 
upon  it  are  equally  worthless.    "All  acts  performed  under 
it  and  all  claims  flowing  out  of  it  are  void.'^    1  Freeman, 
Judgments  [4th  ed.],  section  117.     But  it  is  well  settled 
that  a  judgment  should  be  reversed  only  for  errors  which 
operate  to  the  prejudice  of  the  party  complaining  thereof. 
Where  it  is  manifest   that  no   prejudice  has   resulted, 
errors,  of  themselves,  are  not  ground  of  reversal  merely 
to  vindicate  abstract  principles  of  the  law.     Hence  it 
should  not  matter  whether  the  court  refused  to  proceed 
under  the  void  judgment  on  its  own  motion  or  because  its 
attention  was  called  to  the  facts  by  the  objections  filed  by 
appellee.    His  objections  merely  set  forth  the  facts.  There 
is  no  prayer  for  relief.    But  whether  we  treat  them  as  a 
mere  suggestion  to  the  court  that  it  ought  not  to  go  on,  or 
as  a  covert  attack  on  the  decree,  is  immaterial.   Appellant 
has  not  been  prejudiced.     He  has  no  right  to  insist  that 
the  court  proceed  with  a  mere  farce.     Even  if  the  mode 
by  which  the  court  expressed  its  refusal  to  go  on  had 
been  informal  or  irregular,  it  oaght  not  to  be  reviewed 
under  such  circumstances. 

We  recommend  that  the  order  appealed  from  be  af- 
firmed. 

Sedgwick  and  Oldham,  CO.,  concur. 

AFFIEMEa). 

Opinion  on  rehearing  follows. 
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EuNiGB  Baldwin,  appellant,  v.  Wellington  R.  Burt  bt 
AL.,  Impleaded  with  Maeion  G.   Rohubough,  ap- 

PELLEBB. 

Filed  Octobkb  22,  1902.    No.  12,163. 

Commlssloner'B  opinion.    Department  No.  2. 

1.  Judgment:    Void  oe  Voidable:    Application  of  Statutes.    The  pro- 

YisioiiB  of  section  602,  Code  of  Civil  Procedure,  apply  to  voidable 
and  not  to  void  Judgments. 

2.  Judgment:    Impeaching   Validity  by   AFFmAviTs:     No   Objection 

Below:  Appeal.  Where  evidence  of  facts  tending  to  impeach  the 
validity  of  a  Judgment  is  presented  to  the  trial  court  by  affidavits, 
and  no  objection  is  made  in  the  court  below  to  the  consideration 
of  the  affidavits  because  the  judgment  creditor  has  not  had  an 
opportunity  to  cross-examine  witnesses,  it  is  too  late  to  Interpose 
this  objection  after  the  case  has  been  removed  to  this  court  upon 
appeal. 

Rehearing  of  case  reported  anfe,  page  377. 

Appeal  from  the  diBtrict  court  for  Douglas  county. 
Tried  below  before  Kbysor,  J.  Judgment  helow  re- 
affirmed. 

OaineSy  Kelby  &  Storey ^  for  appellant. 

Byron  O.  Burhank,  contra. 

m 

Oldham,  C. 

The  former  opinion  in  this  case  was  filed  January  8, 
1902,  and  is  reported  ante,  page  377.  In  that  opinion  all 
the  issues  involved  in  this  controversy  are  fully  stated 
and  each  question  raised  is  carefully  reviewed,  and  we 
think  properly  determined.  It  unmistakably  appears 
that  this  proceeding  is  grounded  on  an  attempt  to  force 
a  judicial  sale  of  real  estate  owned  by  appellee,  Rohrbough, 
on  a  judgment  absolutely  void  as  to  him  and  his  property, 
for  the  reason  that  no  service  of  summons  of  any  kind 
was  ever  had  upon  him.  Appellant  still  contends  that  ap- 
pellee, Rohrbough,  should  not  have  been  heard  to  question 
the  validity  of  the  judgment  on  an  objection  filed  to  the 
confirmation  of  the  sale  made  under  it ;  but  that  his  rights, 


884  NEBRASKA  REPORTS.     [Unofficial. 

Baldwin  y.  Burt 

if  any,  should  have  been  enforced  under  the  provisions 
of  section  605  of  the  Code  of  Civil  Procedure.  We  still 
think  that  there  is  no  escape  from  the  conclusion  reached 
in  the  former  opinion  that  in  view  of  the  rule  plainly 
laid  down  in  the  recent  case  of  Kaufnumn  v.  Drexel^  56 
Neb.,  at  page  233,  the  provisions  of  section  602,  supra,  are 
construed  to  relate  *to  orders  and  judgments  that  are  void- 
able and  not  to  those  that  are  void. 

In  the  brief  on  rehearing  appellant  says  that  they 
"wish  also  to  protest  against  the  adoption  of  a  rule  by 
this  court  that  allows  a  judgment  to  be  nullified  without 
a  trial  as  to  its  validity  and  a  chance  to  cross-examine 
the  witnesses  offered  by  the  judgment  defendant  in  sup- 
port of  his  claim  that  the  judgment  is  invalid.''  We  have 
no  criticism  to  offer  on  this  reasonable  protest,  except 
that  it  is  not  made  at  an  opportune  time.  It  is  true 
that  the  record  discloses  the  fact  that  proof  that  no  ser- 
vice of  summons  was  ever  made  on  appellee,  Rohrbough, 
was  procured  by  the  affidavit  of  the  officer  who  had  the 
summons  in  his  hands  for  service.  No  objection  to  this 
method  of  proof  was  interposed  in  the  court  below  and 
no  request  was  made  for  the  privilege  of  cross-examining 
the  officer,  and  appellant  did  not  dispute  the  fact  that 
no  service  of  summons  hjid  ever  been  had  upon  Rohrbough, 
but  simply  denied  his  right  to  raise  this  question  on  an 
objection  to  the  confirmation  of  the  sale  had  under  the 
judgment  So  there  is  nothing  in  the  former  opinion  that 
threatens  to  debar  a  judgment  creditor  from  the  right  of 
cross-examining  witnesses  on  whose  testimony  a  judgment 
is  sought  to  be  impeached  if  such  privil^e  be  demanded 
at  the  proper  time. 

The  former  opinion  proceeded  on  the  theory  that  when- 
ever it  was  made  to  unmistakably  appear  to  a  trial  court 
that  he  was  requested  to  stand  at  the  pall  of  a  void  judg- 
ment— ^a  lifeless  thing — ^a  dead  Lazarus — ^and  command 
it  to  arise  and  fling  off  the  vestments  of  the  grave,  he 
might  decline  to  attempt  the  miracle  even  if  objection  to 
the  proposed  incantation  was  but  informally  interposed. 
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It  is  therefore  reoommended  that  the  former  opinion 
in  this  case  be  adhered  to. 

Barnes  and  Pound,  CO.,  concur. 

Judgment  below  reaffirmed. 

Pound,  C,  concurring. 

The  only  serious  question  in  this  cause  is  whether  the 
couri;  should  have  received  proof  by  affidavit  or  left  the 
matter  to  t.*  tried  in  ejectment  or  suit  to  quiet  title.  I 
thought  at  the  former  hearing,  and  still  think,  that  if 
the  decree  was  in  fact  void  as  to  Rohrbough,  so  that  a 
sale  thereunder  would  convey  no  title,  the  ruling  of  the 
district  court  in  refusing  to  confirm  such  a  sale  would 
be  error  without  prejudice,  no  matter  how  the  court 
ascertained  the  invalidity  of  the  prior  proceedings.  A 
sale  and  deed  can  do  the  appelllint  no  possible  good  so 
long  as  she  can  never  get  possession  under  them ;  and  the 
court  should  not  b^  ordered  to  do  a  nugatory  act.  The 
point,  therefore,  on  which  all  must  turn,  is  whether  there 
was  service  on  Rohrbough.  If  this  were  in  serious  dis- 
pute, I  should  hold  that  the  question  could  not  be  tried 
by  affidavit  Fox  v.  State,  63  Neb.,  185,  88  N.  W.  Rep., 
176.  But  so  long'  as  the  sherijff^s  return  strongly  sug- 
gests, and  his  affidavit  shows,  that  service  was  not  made, 
and  there  is  no  substantial  conflict,  there  can  be  no  objec- 
tion to  the  action  of  the  court  in  proceeding  upon  affidavit. 


State  of  Nebraska,  ex  rbl.-  Samuel  Thompson,  relator, 
V.  District  Court  for  Johnson  County  et  ai*,  rb- 
spondbnts. 

Filed  jAirtrABT  8,  1902.    No.  12,410. 

Gommlssloner'B  oplnioiL   Department  No.  1. 

1.  MandamuB;  Attthobitt  of  Loweb  Coubt  Upon  Reversal  of  Deobbb. 
Where  upon  appeal  to  this  court  the  Judgment  of  the  trial  court  Is 
reversed,  and  the  cause  remanded  for  further  proceedings,  the 
29 
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trial  court  has  authority  to  take  such  further  action  in  the  in- 
terest of  Justice  as  the  law  will  sanction  and  a  sound  discretion 
dictate  or  approve. 

2.  Mandamus:  Contbol  of  Dibcbetionaby  Poweb.  This  court  will  not, 
by  mandamus,  undertake  to  control  the  discretionary  powers  of 
another  tribunal. 

Original  application  for  a  peremptory  writ  of  man- 
damus to  compel  respondents  to  render  judgment  for 
relator  in  an  action  to  foreclose  a  real  estate  mortgage. 
Writ  denied, 

Samuel  P.  Dcmdson^  for  relator. 

Oeo,  A.  Adams,  contra, 

KiRKPATRICK,  C. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus on  behalf  of  Samuel  Thompson,  relator,  against 
the  Honorable  J.  S.  StuU,  and  the  Honorable  Charles  B. 
Letton,  judges  of  the  district  court  for  Johnson  county. 
It  is  disclosed  by  the  record  that  on  the  19th  day  of 
May,  1898,  a  judgment  and  decree  were  entered  in  the 
district  court  for  Johnson  county  against  relator  and  in 
favor  of  John  C.  Buehler,  dismissing  the  pelition  of  plain- 
tiff, which  asked  the  foreclosure  of  a  real  estate  mort- 
gage. An  appeal  was  regularly  prosecuted  by  plaintiff 
in  that  action,  relator  herein,  to  this  court,  which,  on 
the  10th  day  of  July,  1901,  resulted  in  a  judgment  of 
reversal  and  an  order  remanding  the  cause  to  the  district 
court  for  further  proceedings.  Relator  contends  that  in- 
asmuch as  the  only  answer  filed  in  the  trial  court  was 
a  plea  of  payment,  and  that  this  court,  in  its  judgment 
of  reversal,  found  that  such  plea  was  not  sustained  by 
the  evidence,  therefore  it  is  the  duty  of  the  district  court 
to  enter  judgment  immediately  in  favor  of  relator  for 
the  amount  due  upon  the  note  and  mortgage,  together 
with  a  decree  of  foreclosure.  The  respondent,  the  Honor- 
able T.  S.  Stull,  refused  to  take  this  action,  but  set  the 
case  down  for  a  new  trial  in  its  regular  order  on  the 
docket. 
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The  order  made  by  this  court  for  the  reversal  of  this 
case  is  as  follows:  '^For  the  reasons  stated  in  the  fore- 
going opinion,  the  judgment  of  the  district  court  is  re- 
v(  rseil  and  the  cause  remanded."  There  can  be  no  ques- 
tion that  the  effect  of  the  language  quoted,  and  of  the 
judgment  in  that  case,  is  a  general  reversal  of  the  find- 
ings and  judgment  in  the  trial  court,  leaving  the  cause, 
except  as  to  matters  adjudicated  in  this  court,  in  all 
respects  as  though  no  trial  had  ever  been  had.  There 
is  at  the  present  time,  neither  in  this  court  nor  in  the 
trial  court,  any  finding  of  fact  upon  which  a  judgment 
could  be  properly  entered.  There  can  be  no  question 
that  in  this  case  the  trial  court  is  as  fully  empowered  to 
proceed  to  a  new  trial  and  a  final  determination  of 
the  case,  as  though  the  case  never  had  been  brought  to 
this  court  on  appeal.  The  rule  is  well  settled  that  ir 
equity  causes  brought  to  this  court  on  appeal,  this  court 
has  jurisdiction,  in  a  proper  case,  to  enter  judgment  in 
this  court;  or  remand  the  case  with  directions  to  th(^ 
district  court  to  enter  judgment;  or  to  reverse  the  find- 
ings and  judgment  of  the  trial  court,  and  remand  tlio 
cause  generally  for  the  trial  court  to  take  such  steps  as 
to  it  may  seem  just  and  proper.  In  the  particular  case 
under  consideration,  this  court  saw  fit  to  reverse  the  find- 
ings and  jiidgment  of  the  trial  court  and  remand  the 
cause  gcrorallv  for  a  new  trial.  In  the  case  of  Pinkham 
V.  Pinkham,  CO  Neb.,  600,  this  court,  speaking  by  Holcomb, 
J.,  said:  "\\niere,  upon  appeal  to  this  court,  the  judg- 
ment of  the  trial  court  is  reversed,  and  the  case  re- 
manded for  further  proceedings,  wdth  directions  to  pro- 
ceed according  to  law,  held,  that  the  case  was  remanded 
generally,  and  not  specially  or  for  any  particular  pur- 
pose." In  that  case  the  court  further  said:  "Where,  in 
an  equitable  action,  a  decree  of  the  trial  court  is  reversed, 
and  the  case  remanded  generally,  the  situation  of  the 
parties  is  the  same  as  at  the  beginning  of  the  trial,  and, 
in  the  exercise  of  a  sound  discretion  vested  in  the  trial 
court,  amendments  of  the  pleadings  may  be  made,  not 
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inconsistent  with  the  opinion  of  the  appellate  conrt,  and 
a  trial  of  the  issues  had  de  novo/'  To  the  same  effect 
are  the  cases  of  Troup  v.  Horbachn  57  Neb.,  644 ;  Badger 
Lumber  Co,  v.  HohneSj  55  Neb.,  473.  In  the  case  ot'^roup 
V.  Horbdch^  supra,  this  court,  speaking  by  SuMjIVAN,  J., 
said:  "Judgment  was  reversed,  with  authority  to  the 
trial  court  to  take  such  further  action,  in  the  interests  of 
justice,  as  the  law  would  sanction  and  a  sound  discretion 
dictate  or  approve.  Within  the  bounds  of  judicial  dis- 
cretion the  court  might  grant,  or  refuse,  leave  to  amend 
the  pleadings.  It  might  decide  the  case  on  the  record 
already  made.  It  might  take  additional  evidence,  or  it 
might  try  all  the  issues  de  novo/'  Prom  what  has  been 
said,  and  from  the  authorities  quoted,  it  seems  clear  that 
the  trial  court  may  in  its  discretion  take  any  action  in 
said  cause  not  inconsistent  with  the  opinion  of  this  court 
The  rule  is  elementary  that  this  court  will  not,  by  man- 
damus, undertake  to  control  the  exercise  of  the  discre- 
tionary powers  of  another  tribunal.  Utate  v.  Merrell,  43 
Neb.,  575;  mate  v.  Churchill,  37  Neb.,  702;  State  v.  Slo- 
rum,  34  Neb.,  368. 

For  the  reasons  stated,  it  is  recommended  that  the  ap- 
plication t$F  the  writ  be  refused  and  the  action  dismissed. 

Hastings  and  Day,  CO.,  concur. 

The  application  for  a  peremptory  writ  is  refused  and 
the  action  dismissed. 

Writ  denied. 


(Ieobge  Dbwby,  appellant^  v.  James  Bradford  bt  al., 

appellees. 

Filed  jAmiABY  22,  1902.    No.  10,093. 

Commissioner's  opinion.    Department  No.  1. 

1.  Principal  and  Agent:  Mobtoaoes:  AuTHOHrrY  to  Colucct  PRiNcrPAifc 
"The  fact  that  a  person,  or  company,  is  authorized  to  receive  the 
installments  of  interest  which  become  due  on  a  mortgage,  note  or 
bond  is  not  sufficient  ground  from  which  to  infer  that  the  au- 
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thorlty  also  exists  to  collect  or  receive  the  principal  sum,  If  the 
evidences  of  the  Indebtedness  are  not  and  have  not  been  In  the 
possession  of  such  person  or  company."  Richards  v.  Waller^ 
49  Neb.,  639. 

2.  Appeal  and  Error:  Evidence:  Authority  of  Agent  to  Ck>LLECT: 
MOBTGAOES.  Evidence  examined,  and  found  insufficient  to  sustain 
the  findings  and  judgment  of  the  trial  court. 

Appeal  from  the  district  court  for  Harlan  county. 
Tried  below  before  Beall,  J.     Reversed. 

O.  O.  FUmshurgj  for  appellant. 

W.  S.  Morion  and  J.  G.  Thompson,  contra. 

KiRKPATEIOK,  O. 

This  is  a  suit  brought  in  the  district  court  for  Harlan 
county  by  Edward  Dewey  against  James  Bradford  and 
David  Peoples  and  others,  for  the  foreclosure  of  a  mort- 
gage executed  by  Bradford  to  Dewey.  Peoples  answered, 
setting  up  that  he  had  purchased  the  land  subject  to  the 
mortgage  given  by  Bradford,  and  had  paid  the  interest 
of  the  note  and  mortgage  in  full,  and  that  the  mortgage 
was  a  cloud  upon  his  title,  concluding  with  a  prayer  for 
a  decree  removing  such  cloud  and  quieting  title  in  him. 
A  reply  was  filed  consisting  of  a  general  denial.  Trial 
was  had  to  the  court  which  resulted  in  a  judgment  for 
Peoples,  that  the  note  and  mortgage  were  paid,  and  that 
the  cloud  be  removed.  From  this  judgment  Dewey  ap- 
peals. During  the  pendency  of  this  appeal,  appellant 
died,  and  the  suit  has  been  revived  in  the  name  of  George 
Dewey,  who  is  the  assignee  of  Susan  G.  Dewey. 

The  following  facts  are  disclosed  by  the  record:  On 
January  20,  1887,  James  Bradford  executed  to  Edward 
Dewey  a  note  and  mortgage  for  $1,000,  due  January  1, 
1892,  and  payable  at  the  First  National  Bank  at  Mont- 
pelier,  Vt  The  loan  was  negotiated  through  Carlos  C. 
Burr  of  Lincoln,  Nebraska,  who  guaranteed  the  payment 
of  the  note  in  the  following  language:  "For  value  re- 
ceived, I  guarantee  payment  of  this  note  and  coupons  at 
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Montpelier,  Vt.,  and  waive  notice,  demand  and  protest. 
(Signed.)  C.  C.  Burr."  Some  time  after  the  execution 
of  the  note  and  mortgage  in  suit,  Bradford  sold  the  land 
to  Peoples,  appellee,  who  thereafter  made  all  payments. 
As  the  interest  coupons  from  time  to  time  matured, 
Peoples  would  purchase  a  draft  at  the  bank  in  Harlan 
<'ounty  for  the  amount  of  the  coupon  and  forward  it  to 
Burr  at  Lincoln,  who  would  remit  the  amount  to  Dewey, 
and  in  return  Dewey  would  send  the  coupons  to  Burr, 
and  the  latter  would  forward  them  to  Peoples.  At  the 
maturity  of  the  note.  Peoples,  not  being  prepared  to  pay, 
came  to  Lincoln,  and  was  told  by  Burr  that  if  he  would 
pay  1250  bonus,  he,  Burr,  would  grant  an  extension  for 
one  year.  Peoples  accordingly  paid  to  Burr  this  sum, 
and  executed  a  coupon  for  a  year's  interest  payable  to 
Dewey.  This  coupon  was  by  Burr  sent  to  Dewey,  who 
r(*tttined  it,  consenting  to  the  year's  extension.  About 
the  time  the  year's  extension  expired,  Burr  wrote  to 
Peoples  that  if  he  would  pay  |20  he  would  extend  the 
loan  for  another  year.  However,  Peoples  was  ready  to 
pay,  and  declined  the  offer,  remitting  to  Burr  a  draft 
covering  the  principal  and  unpaid  interest.  Burr  ac- 
knowledged receipt,  and  wrote  Peoples  that  the  payment 
lacked  f7.55  of  being  in  full  of  the  amount  due,  and  said 
that  if  that  sum  were  sent,  he  would  procure  and  send  the 
papers  to  Peoples.  Peoples  accordingly  made  the  addi- 
tional payment  requested,  but  Burr  never  procured  the 
papers  and  never  remitted  the  money  to  Dewey. 

Appellee,  Peoples,  although  the  note  and  coupons  were 
made  payable  to  Dewey  in  Vermont,  seems  never  to  have 
paid  any  attention  to  this  fact,  but  to  have  gone  upon 
the  theory  that  because  Burr  negotiated  the  loan,  pay- 
ment to  him  would  be  satisfaction  of  the  debt.  Burr 
testified  that  he  had  negotiated  loans  for  Dewey  to  the 
amount  of  about  $50,000,  and  had  frequently  collected 
both  interest  and  principal;  that  at  times  when  he  made 
these  collections  he  had  the  papers,  and  at  other  times 
he  had  not;  and  that  in  the  case  at  bar,  he  did  not  have 
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the  note  at  the  time  of  the  collection  of  the  principal. 
Dewey  testified  that  Burr  was  never  authorized  to  make 
any  collection  of  i^ither  principal  or  intorent,  and  that  as 
the  coupons  and  principal  matured,  they  were  sent  to 
Burr,  and  that  the  latter  had  remitted  them  as  they  came 
due,  and  that  Dewey  supposed  Burr  was  remitting  them 
on  accouBt  of  his  having  guaranteed  their  payment.     It 
seems  very  clear  that  the  evidence  does  not  sustain  the 
findings  of  the  trial  court.     It  is  established,  first,  that 
Burr  negotiated  the  loan;  second,  that  he  collected  the 
money  in  payment  of  the  coupons,  and  as  to  all  except 
the  last,  remitted  such  amounts  to  Dewey,  and  when  the 
latter  received  them,  he  forwarded  to  Burr  the  coupons 
naid,  and  that  he  granted  an  extension  for  one  year,  tak- 
ing a*  coupon  for  interest  payable  to  Dewey.     The  evi- 
dence also  discloses  that  he  had   negotiated   loans   for 
Dewey  to  the  amount  of  about  |50,000  and  that  he  had 
never  had  in  his  possession  the  principal  note  in  this  case 
from  the  time  he  guaranteed  its  payment  and  forwarded 
it  to  Dewey.     These  propositions,  established  by  the  evi- 
dence as  detailed,  do  not  support  the  finding  of  the  trial 
court  that  Burr  was  authorized  to  collect  the  monev. 

The  principal  of  law  governing  transactions  like  this 
is  80  well  settled  that  citations  are  deemed  unnecessary. 
The  maker  of  a  negotiable  instrument  is  charged  by  the 
law  merchant  with  knowledgie  of  its  negotiable  character, 
'    and  payment  by  him  to  another  than  the  holder  or  his 
affent  \iill  not  be  a  defense  to  an  action  on  such  note. 
If  this  rule  sometimes  results  in  the  obligation  of  the 
maker  to  pay  the  amount  of  the  note  twice,  such  mis- 
fortune is  attributable  alone  to  the  carelessness  of  the 
payor,  who  has,  by  failing  to  demand  the  surrender  of 
the  note,  placed  the  one  without  authority  or  right  to 
Teceive  the  payment  in  a  position  to  occasion  the  loss. 
In  such  cases  the  equitable  maxim  always  governs,  that 
^'hen  one  of  two  innocent  persons  must  suffer,  the  \o^s 
nmst  fall  upon  him  who  trusted  most.     The  bnrflen  in 
^*  case  was  upon  appellee,  Peoples,  to  establish  the 
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authority  of  Burr  to  receive  payment  for  Dewey.  First 
National  Bank  of  Omaha  v.  CtUlson^  45  Neb.,  257.  The 
mere  fact  that  Burr  collected  coupons  does  not  establish 
authority  to  collect  the  principal  note.  In  the  case  of 
Richards  v.  Waller^  49  Neb.,  639,  this  court;  said :  "The 
fact  that  a  person,  or  company,  is  authorized  to  recdve 
the  installments  of  interest  which  become  due  on  a  mori:- 
gage  note  or  bond  is  not  sufficient  ground  from  which  to 
infer  that  the  authority  also  exists  to  collect  or  receive 
the  principal  sum,  if  the  evidences  of  the  indebtedness 
are  not  and  have  not  been  in  the  possession  of  such  person 
or  company.'^  We  have  made  a  careful  examination  of 
the  evidence,  and  it  fails  to  disclose  an  act  or  agreement 
on  the  part  of  Dewey  from  which  a  legal  conclusion 
can  be  drawn  that  Burr  was  his  agent  to  collect  the 
principal  of  this  note.  It  is  therefore  recommended  that 
the  decree  of  the  district  court  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Hastings  and  Day,  CO.,  concur. 

Reversed  and  rbmandbd. 


The  Cheshire   Provident   Institution,  xant,   v. 

John  A.  Gibson  et  aL,  appellees. 

Filed  January  22,  1902.    No.  10,133. 
Ck)mmissioner's  opinion.    Department  No.  1. 

1.  Hortgages:     Assignment:      Release:      Good     Faith     Pubchaser. 

Where  the  mortgage  debt  has  been  assigned,  a  purchaser  In  good 
faith  without  notice  of  the  assignment  will  be  protected  by  a 
release  of  the  mortgage  executed  by  the  original  mortgagee.  Whip- 
ple V.  Fowler,  41  Neb.,  675. 

2.  Principal  and  Agent:  MoBTaAOBS!   Payment  to  Aoent.    Payment  of 

a  mortgage  debt  to  the  agent  of  an  undisclosed  principal  will  ex- 
tinguish the  debt. 

8.  Appeal  and  Error:  Evidence:  Mortgages:  Payment  to  Agent.  BM- 
dence  examined,  and  held  to  sustain  the  finding  and  judgment  of 
the  trial  court. 
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AppwATi  from  the  district  court  for  Harlan  county. 
Tried  below  before  Beall,  J.    Afflrmed. 

Gohh  d  Harvey y  for  appellant 

T.  L.  Porter,  R.  L.  Keester  and  G.  L.  Miller ,  contra. 

KiBKPATBICK,  O. 

This  is  a  suit  brought  by  the  Cheshire  Provident  Institu- 
tion of  New  Hampshire  against  J.  A.  Gibson  and  others  to 
foreclose  a  mortgage  executed  by  Gibson  on  April  13, 1886, 
for  f 600  payable  to  Oarios  C.  Burr  at  the  First  National 
Bank  at  Lincoln,  Nebraska,  Plaintiff  alleges  that  it  pur- 
chased the  note  and  mortgage  from  Burr  in  the  usual 
course  of  business  for  value  before  maturity  Pome  time 
after  its  execution,  and  that  it  has  ever  since  been  the 
owner  thereof.  Jackson  Friskie,  one  of  the  defendants, 
answered,  setting  up  that  on  the  7th  day  of  December, 
1892,  the  mortgage  mentioned  in  the  petition  was  duly  re- 
leased of  record  by  0.  O.  Burr,  and  that  the  amount 
thereof  had  been  fully  paid  and  satisfied,  and  that  on 
the  23d  of  September,  1895,  nearly  three  years  there- 
after, he  purchased  the  land  in  controversy  from  J.  P. 
Roll,  and  received  from  him  a  warranty  deed,  warranting 
the  title  to  be  free  and  clear  of  all  incumbrances  except 
as  to  a  mortgage  for  f  1,400  due  and  payable  to  O.  E.  Bul- 
lock ;  that  Boll  had  in  turn  purchased  the  land  of  Gibson, 
the  mortgagor.  E.  E.  Atwater  answered,  setting  up  sub- 
stantially the  same  facts,  and  that  on  the  1st  day  of 
December,  1892,  he  had  taken  a  mortgage  on  the  premises 
to  secure  the  sum  of  f75,  said  premises  appearing  of  rec- 
ord to  be  free  and  clear  of  all  incumbrances  except  as 
to  a  mortgage  of  f  1,400.  0.  E.  Bullock  answered,  setting 
up  that  on  the  first  day  of  December,  1892,  J.  P.  Roll 
was  the  owner  and  in  possession  of  the  land  in  contro- 
versy, and  that  Bullock  loaned  to  Boll  fl,400,  relying 
upon  the  abstract  of  title  showing  that  the  said  Roll  was 
the  owner  of  said  premises,  and  titiat  the  same  were  clear 
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and  free  of  incumbrances.  To  these  various  answers 
plaintiff  filed  a  reply,  alleging  that  it  purchased  the  note 
and  mortgage  in  suit  from  C.  O.  Burr  sjiortly  after  their 
execution,  and  that  Burr  had  no  right  or  authority  to 
release  the  mortgage  of  record,  and  that  his  pretended 
release  was  null  and  void;  that  on  the  first  day  of  De- 
cember, 1892,  when  Bullock  and  Atwater  took  their  mort- 
gages, the  mortgage  in  suit  had  not  been  released;  and 
that  Roll  negotiated  the  loan  for  |1,400  with  0.  E.  Bul- 
lock for  the  purpose  of  paying  off  and  satisfying  the  mort- 
gage mentioned  in  the  petition  and  other  incumbrances, 
equalling  the  sum  of  f  1,400 ;  that  the  said  Bullock  under- 
took to  pay  the  party  in  interest  and  discharge  of  record 
the  note  and  mortgage  mentioned  in  plaintiff's  petition, 
and  that  said  Bullock  through  his  agent  had  carelessly 
and  negligently  paid  the  money  to  Burr  to  procure  a  re- 
lease and  discharge  from  him,  knowing  that  Burr  was  not 
the  owner  of  the  note  and  mortgage,  or  with  sufficient 
knowledge  to  put  a  reasonably  prudent  man  upon  inquiry 
as  to  the  ownership  of  the  note  and  mortgage ;  concluding 
with  a  prayer  that  if  the  court  should  find  that  if  it  was 
not  entitled  to  foreclosure  of  its  note  and  mortgage  as 
against  Friskie,  the  owner  of  the  land,  it  might  have  a 
decree  that  the  amount  due  on  its  mortgage  be  paid  from 
the  amount  represented  by  Bullock's  mortgage.  No  as- 
signment of  the  mortgage  in  suit  from  Burr  to  plaintiff 
was  ever  made.  The  trial  court  found  that  the  note 
and  mortgage  had  been  paid  and  satisfied  in  full,  and 
that  the  same  was  a  cloud  on  the  title  of  Jackson  F'riskie, 
and  found  in  favor  of  the  defendants,  Bullock  and  At- 
water, and  against  plaintiff,  and  entered  a  decree,  dis- 
missing plaintiff's  petition  at  its  cost,  and  quieting  title 
to  the  preinises  in  Friskie,  subject  only  to  the  niortgaget; 
of  Bullock  and  Atwater.  From  this  decree  plaintiff  prose- 
cutes appeal  to  this  court. 

The  recoil  di.^clopos  that  J.  P.  Roll,  on  December  1, 
1892,  dcFiriPc:  to  pay  off  the  mortgage  which  had  been 
given  to  Burr,  applied  to  the  agent  of  0.  E.  Bullock  for 
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a  loan  of  |1,400  to  pay  oflf  the  Burr  mortgage  and  another 
mortgage  on  the  same  tract  to  another  party.  Bullock^s 
agent  communicated  with  him  in  the  east,  and  he  agreed 
to  make  the  loan  of  f  1,400,  provided  that  would  pay  off 
all  the  incumbrances  on  the  land,  and  that  an  abstract 
would  be  provided  showing  a  clear  title.  Bullock's  agent 
then  notified  Roll  that  he  would  make  him  the  loan  of 
f  1,400  and  that  he,  Roll,  should  communicate  with  Burr, 
and  the  party  holding  the  other  mortgage,  and  have  re- 
leases of  both  mortgages  sent  to  the  bank  at  Alma,  in 
Harlan  county,  to  be  delivered  on  payment  of  the  amount 
due.  This  was  done,  and  about  December  7  the  re- 
lease of  the  mortgage  in  suit,  and  the  other  mortgage 
covering  the  same  land,  were  at  the  bank  at  the  place 
stated.  Bullock's  agent  went  to  the  bank  with  Roll,  and 
the  f  1,400  were  there  paid,  and  both  mortgages  were  satis- 
fied and  released  of  record,  the  abstract  brought  down 
to  date,  and  the  papers  sent  east  to  Bullock,  who  approved 
the  transaction,  supposing  that  he  had  a  first  mortgage 
on  the  premises.  The  testimony  shows  that  Jackson 
Priskie  purchased  the  land  in  controversy  more  than  throe 
years  after  the  mortgage  in  suit  had  been  released,  and 
received  a  warranty  deed  and  an  abstract  showing  perfect 
title,  having  no  notice  that  plaintiff  claimed  any  interest 
in  the  premises,  and  relying  upon  the  record  showing  the 
mortgage  satisfied.  Under  this  state  of  facts,  the  rule 
is  well  settled  that  he  took  the  land  free  and  clear  of 
any  lien  on  account  of  plaintiff's  mortgage.  Whipple  v. 
Foioler,  41  Neb.,  675;  Cram  v.  Cotrell,  48  Neb.,  646.  This 
leaves  as  the  only  question  in  the  case  whether  plaintiff 
is  entitled  to  a  first  lien  for  the  amount  of  its  note  and 
mortgage  as  against  Bullock's  mortgage,  and  this  depends 
upon  whether  or  not  Burr  was  the  agent  of  plaintiff  and 
authorized  to  collect  the  note  in  suit,  and  release  and  dis- 
charge the  mortgage.  The  facts  and  circumstances  in  this 
case,  as  disclosed  by  the  record,  are  in  all  material  re- 
spects identical  with  the  facts  and  circumstances  in  the 
case  of  Cheshire  Provident  Institution  v.   Fev^ner,  63 
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Neb.,  682.  In  fact  the  exhibits  and  depositions  which 
constitute  all  the  material  evidence  in  the  case  are  prac- 
tically identical.  This  being  true,  we  do  not  deem  it 
necessary  to  set  ont  the  evidence  in  detail.  It  is  sufBcient 
to  say,  that  the  trial  court,  after  hearing  all  the  evidence, 
found  that  Burr  was  the  duly  authorized  agent  of  plain- 
tiff for  the  collection  of  the  debt  sued  upon,  and  that  he 
did  collect  it  in  full,  and  discharged  the  mortgage  of  rec- 
ord. It  seems  clear  that  this  finding  is  supported  by 
sufficient  competent  evidence,  and  it  will  not  be  disturbed. 
It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affirmhd. 


Thomas  P.  Malonby  v.  The  County  of  Douglas  bt  al. 

FnJSD  JANUABT  22,  1902.    No.  10,718. 

Commissioner's  opinion.    Department  No.  1. 

Attorney  and  Olient:  Liens:  PBiORrriES.  As  against  a  client  or  client's 
assignee,  an  attorney  engaged  in  prosecuting  a  claim  before  a 
county  board  has  a  lien  for  his  services  without  filing  claim  or 
giving  notice,  and  an  assignee,  whose  rights  arise  while  the  matter 
is  pending,  takes  subject  to  the  attorney's  rightful  fees. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Powell,  J.    Affirmed. 

I.  J.  Dunriy  for  plaintiflF  in  error. 

Time  when  attorney's  lien  attaches  upon  money  in  the 
hands  of  a  third  person.  Elliott  v.  Atkins,  26  Neb.,  at 
page  409. 

Right  of  client  to  assign  a  chose  in  action  free  from 
any  claim  for  an  attorney's  fee,  where  no  lien  has  been 
filed.  Sheedy  v.  McMurtry,  44  Neb.,  499,  63  N.  W. 
Rep.,  2L 
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G.  TF.  and  Ww.  Q.  Downey  contra. 

An  attorney's  lien  cannot  be  defeated  by  an  assign- 
ment of  the  fund.  The  purchaser  takes  subject  to  the 
lien.  Chrigga  v.  White,  5  Neb.,  467;  Boyer  v.  Clark,  3  Neb., 
161;  McCain  v.  Portis,  42  Ark.,  402;  Central  Railroad  & 
Banking  Co.  v.  Pettus,  113  U.  S.,  116;  Schwartz  v.  Jenney, 
21  Hun  [N.  Y.],  33 ;  In  re  Bailey,  66  How.  Pr.  [N.  Y.],  64 ; 
Shapley  v.  Bellotvs,  4  N.  H.,  353;  Ward  v.  Watson,  27 
Neb.,  768 ;  Rice  v.  Day,  33  Neb.,  204 ;  Reynolds  v.  Reynolds, 
10  Neb.,  574. 

No  notice  to  the  client  or  to  his  assignee  is  required  to 
create  a  lien  upon  the  fund  in  the  hands  of  a  debtor  in 
favor  of  an  attorney  who  has  been  retained  to  prosecute 
the  claim.    Sayre  v.  Thompson,  18  Neb.,  at  page  43. 

An  agreement  between  attorney  and  client  that  the 
attorney  shall  have  a  certain  amount  out  of  the  fund  as 
compensation  for  his  services,  constitutes  a  valid  equitable 
assignment  of  the  judgment  pro  tanto,  which  attaches  to 
the  judgment  as  soon  as  entered.  Stetaard  v.  Hilton,  19 
Blatchf.  [U.  S.],  290;  Williams  v.  Ingersoll,  89  N.  Y.,  at 
page  518;  Longicorth  v.  Handy,  2  Disney  [Ohio],  75; 
Cunningham  v.  McGrady,  2  Bax.  [Tenn.],  141. 

Hastings,  O. 

Two  questions  are  presented  in  this  case.  One,  whether 
or  not  it  is  necessary  to  enable  an  attorney  to  retain  his 
lien  against  a  client's  assignee  that  such  lien  be  filed  and 
notice  given  as  is  required  to  make  it  valid  against  the 
opposing  party.  The  second  is,  simply,  whether  or  not 
the  prosecution  of  a  claim  against  a  county  is  a  proceed- 
ing in  which  a  lien  may  be  acquired.  The  questions  arise 
in  this  way:  One  Mary  Ellen  Costello  had  a  claim 
against  Douglas  county  for  certain  lots  which  had  been 
taken  for  public  use.  The  claim  was  like  to  that  of  cer- 
tain other  parties  whose  property  had  been  similarly 
taken.  Proceedings  before  the  county  board  were  com- 
menced by  Doane  &  Doane  on  behalf  of  the  owners,  Miss 


398  NEBRASKA  REPORTS.     [TlNOFFiciAii. 

Maloney  v.  Douglas  County. 

Oostello  among  the  rest.  One  of  the  claims  was  acted 
upon  and  an  appeal  taken  from  the  action  of  the  county 
board.  The  claim  in  this  action  was  then  "hung  up"  to 
await  the  final  action  of  this  court  on  the  other.  It  was 
in  the  meantime  assigned  by  Miss  Costejlo  to  Thomas  P. 
Maloney.  Finally  the  leading  claim  was  acted  upon 
favorably  by  this  court.  The  county  board  then  found 
the  assignment  to  Maloney  on  file,  also  a  new  claim  by 
him,  and  a  claim  of  Doane  &  Doane  for  an  attorney's  lien 
of  fifty  per  cent,  of  the  amount  to  be  allowed.  The  board 
then  entered  an  order  allowing  Maloney's  claim,  subject 
to  Doane  &  Doane's  claim  of  lien,  and  directed  that  a 
warrant  issue  only  on  joint  receipt  of  Maloney  and  Doane 
&  Doane.  This  receipt  was  not  forthcoming,  and  the 
county  filed  a  petition  setting  out  the  facts,  and  tender- 
ing payment  of  the  money  to  whomsoever  the  court  should 
say  was  entitled  to  it,  and  asking  a  determination  of  that 
question.  The  parties  answered,  Maloney  claiming  the 
money  in  right  of  his  assignment  and  the  board's  allow- 
ance of  it,  and  Doane  &  Doane  claiming  one-half  of  it 
as  an  agreed  attorney's  fee.  The  district  court  awarded 
Doane  &  Doane  one-half  of  it  as  an  attorney's  fee,  and 
Maloney  brings  error  to  reverse  that  judgment,  basing  his 
claim  of  error  on  the  two  grounds  that  his  assignment  was 
taken  some  two  years  before  the  lien  was  filed,  and  that 
the  statutory  provision  for  an  attorney's  lien  does  not 
include  one  for  services  before  the  county  board  in  pro- 
curing allowance  of  a  claim. 

The  questions  do  not  seem  to  be  settled  by  any  direct 
decisions  of  this  state.  The  provisions  of  our  statute 
allow  a  lien  upon  money  of  a  client  in  the  opposing  parties' 
hands.  It  is  claimed  that  this  money  was  not  money  of 
a  client  of  these  attorneys  after  the  assignment.  It  ap- 
pears, however,  that  the  assignment  of  the  claim  recited 
that  it  was  filed.  The  filing  was  by  these  attorneys,  and 
their  claim  was  copied  with  some  changes  by  Maloney, 
and  they  continued  to  prosecute  the  claim  pending  in  this 
court  on  which  that  one  depended.     They  were  not  dis- 
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charged,  and  the  finding  of  the  trial  court  that  they 
earned  the  agreed  fee  is  supported  by  evidence.  The 
money  was  still  in  the  opposing  parties'  hands  and  in  buy- 
ing the  claim  and  failing  to  discharge  the  attorneys, 
Maloney  became  their  client.  In  buying  the  claim  too 
he  took  only  so  much  of  it  as  Miss  Costello  could  assign, 
that  is  so  much  as  was  not  covered  by  Doane  &  Doane's 
contract,  at  least  to  the  extent  that  it  had  been  then  per- 
formed. Heartt  v.  Chipmany  2  4i^*  [Vt],  162;  Sexton 
V.  Pike,  13  Ark.,  193;  Renick  v.  iMdington,  16  W.  Va.,  at 
page  398;  Frink  v.  McComb,  60  Fed.  Rep.,  486. 

Counsel  for  plaintiflF  in  error  concede  that  no  notice 
was  necessary  as  against  the  client.  They  cite  no  case 
holding  that  the  client's  assignee  was,  or  is,  in  any  better 
position.  We  can  see  no  reason  why  one  who  buys  a 
claim,  then  in  an  attorney's  hands,  and  being  by  that  at- 
torney prosecuted  before  a  judicial  tribunal,  should  not 
be  held  to  take  it  subject  to  all  the  attorney's  rights  in  it 
as  against  his  original  client.  There  seems  no  good  reason 
for  refusing  to  regard  the  hearing  before  the  county  board 
as  a  "proceeding"  within  the  meaning  of  the  attorney's 
lien  provision.  The  phrase  "action  or  proceeding"  in 
which  the  lien  is  given  is  certainly  broad  enough  to  in- 
clude the  prosecution  of  a  claim  before  a  county  board. 
It  would  seem  that  neither  of  the  grounds  on  which  this 
decree  is  assailed  is  well  taken. 

It  is  recommended  that  the  judgment  of  the  trial  court 
be  affirmed. 

Day  and  Kirkpatmok^  CO.,  concur. 

Affirmld. 
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Harrison  NATiONAii  Bank  of  Cadiz,  Ohio,  appbllant,  y. 

IrVIN  WHIJAMS  BT  AL.,  APPBLLEES. 

Filed  Jakuabt  22, 1902.    No.  10,772. 
Commissioner's  opinion.    Department  No.  1. 

1.  Principal  and  Agent:    ESstoppel  of  Pbtncipal.    Where  a  principal 

has  by  his  voluntary  act  placed  an  agent  in  such  a  situation  that 
a  person  of  ordinary  yoidence  conversant  with  business  usages 
and  the  nature  of  the  particular  business  is  justified  in  presuming 
that  such  agent  has  authority  to  perform  a  particular  act,  and 
therefore  deals  with  the  agent,  the  principal  is  estopped  as  against 
such  third  person  from  denying  the  agent's  authority.  Holt  v. 
Schneider,  67  Neb.,  623,  followed. 

2.  Principal  and  Agent;  Ostensible  ATTTHOBmr  or  Aoeitt.    Ostensible 

authority  to  act  as  agent  may  be  Inferred  if  the  party  to  be  charged 
as  principal  affirmatively  or  intentionally,  or  by  lack  of  ordinary 
care,  causes  or  allows  third  persons  to  trust  and  act  upon  such 
apparent  agency.  Thomson  v.  Sheltont  49  Neb.,  644,  and  PTioenix 
Insurance  Oo.  v.  Walter,  61  Neb.,  182,  followed. 

8.  Appeal  and  Error:    Bvidenob:    A^genot  Bbtablished.    Bvidence  ex- 
amined and  held  to  support  the  finding  of  the  trial  court 

Appeal  from  the  district  court  for  Chase  county.  Tried 
below  before  Norris,  J.     Affirmed. 

Ahhott,  Selleck  d  Ltme  and  8.  8.  Bishop,  for  appellant. 

Charles  G.  Ryan,  Ghas.  W.  Meeker  and  William  O'Gotir 
nor,  contra. 

Day,  O. 

On  May  5,  1895,  the  plaintiff  commenced  this  suit  in 
the  district  court  for  Chase  county  against  the  defend- 
ants, praying  for  the  foreclosure  of  a  real  estate  mori> 
gage  executed  by  the  defendant,  Irvin  Williams,  on  No- 
vember 23,  1886,  to  O.  O.  Burr.  The  mortgage  was  given 
to  secure  the  payment  of  a  coupon  note  of  |300  due  Janu- 
ary 1,  1892,  but  which  by  agreement  was  subsequently  ex- 
tended to  January  1,  1893.  The  defendant,  George  E. 
Howard,  was  a  subsequent  purchaser  of  the  mori:gaged 
premises  and  assumed  the  payment  of  the  mortgage.    The 
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defense  interposed  was  payment  to  Burr  on  September  21, 
1894,  who,  it  was  alleged,  was  the  agent  of  the  plaintiff 
to  receive  payment  The  court  below  found  for  the  de- 
fendants and  decreed  a  cancellation  and  discharge  of  the 
mortgage.  To  review  this  judgment  the  plaintiff  has 
brought  the  case  to  this  court  by  appeal. 

There  is  no  question  but  that  the  amount  of  the  note 
was  paid  to  Burr.    The  onlj  question  which  needs  to  be 
considered  is  whether  the  facts  proven,  establish  that 
Burr  was  the  plaintiff ^s  agent  in  receiving  the  money  upon 
the  note  and  mortgage.    It  appears  that  Burr  for  a  num- 
ber of  years  prior  and  subsequent  to  the  transaction  now 
in  controversy  was  engaged  in  the  business  of  negotiating 
real  estate  loans.    He  had  customers  in  different  eastern 
cities  for  whom  he  placed  these  loans,  usually  taking  them 
in  his  own  name  and  indorsing  and  guaranteeing  the  pay- 
ment to  his  principal.    Burr  at  different  times  would  re- 
ceive orders  from  the  plaintiff  to  place  a  certain  amount 
of  loans  for  it,  and  in  pursuance  of  this  direction  sent  a 
number  of  loans  to  the  plaintiff,  drawing  upon  it  for  the 
amount.    Burr  testifies  that  he  never  made  loans  until  he 
received  an  order  for  them.     It  also  appears  that  Burr 
collected  the  interest  coupons  as  they  became  due  and 
remitted  the  proceeds  of  such  collections  for  a  number  of 
years,  and  in  many  instances  the  principal  debt.    He  also 
invested  the  money  on  many  of  these  loans;  extended  the 
time  of  payment ;  commenced  suits  in  foreclosure  and  did 
such  acts  as  would  certainly  seem  to  indicate  a  general 
authority  over  the  plaintiff's  loans  in  this  state.  '  All  his 
acts  and  doings  seem   to  have  met  the  approval   and 
acquiescence  of  the  plaintiff  until  it  was  discovered  that 
he  had  collected  some  of  the  loans  for  which  he  had  failed 
to  properly  account.     That  the  officers  of  the  plaintiff 
were  frequently  in  Lincoln  and  knew  the  manner  in  which 
Burr  was  transacting  the  business,  is  unquestioned.     To 
sustain  the  contention  of  the  appellee  that  Burr  was  the 
general  agent  of  the  plaintiff,  a  large  number  of  letters 
were  introduced,  selected  from  two  or  three  thousand 
80 
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which  constituted  the  correspondence  between  the  plain- 
tiff and  Burr.  It  would  be  impossible  to  j^ive  even  a  sum- 
mary of  the  contents  of  these  letters,  but  they  are  of  such 
a  character  as  to  impress  us  that  the  plaintiff  was  in- 
trusting the  entire  management  and  control  of  its  loans  to 
Burr.  All  the  interest  coupons  were  sent  to  him  for  col- 
lection and  he  would  notify  all  the  borrowers,  and  when 
collected  would  remit.  In  many  instances  h^  would  col- 
lect the  principal  and  his  act  was  not  only  ratified  but 
commended. 

The  question  of  agency — its  scope  and  authority — is  to 
be  determined  by  the  facts  established.  And  the  fact  that 
plaintiff  had  permitted  Burr  for  a  p<'riod  of  years  to  col- 
lect not  only  the  interest  on  this  loan,  but  to  extend  its 
payment  and  collect  the  principal  upon  other  loans  or 
renew  them  as  his  judgment  dictated,  are  facts  which 
strongly  tend  to  establish  his  agency.  The  facts  of  this 
case  bring  it  within  the  doctrine  announced  in  Johnston 
V.  Milwaukee  &  Wyominf/  InveMmcnt  Co.,  46  Neb.,  480,  in 
which  it  was  ruled :  "Where  a  principal  has,  by  his  volun- 
tary act,  placed  an  agent  in  such  a  situation  that  a  person 
of  ordinary  prudence,  conversant  with  business  usages 
and  the  nature  of  the  particular  businoss,  is  justified  in 
presuming  that  such  agent  has  authority  to  perform  a 
particular  act,  and  therefore  deals  with  the  agent,  the  prin- 
cipal is  estopped  as  against  such  third  person  from  deny- 
ing the  agent's  authority."  The  case  at  bar  is  also  within 
the  rule  laid  down  in  Thomson  v.  ShcItoUy  49  Neb.,  644, 
where  it  is  said:  "Ostensible  authority  to  act  as  agent 
may  be  conferred  if  the  party  to  be  charged  as  principal 
affirmatively  or  intentionally,  or  by  lack  of  ordinary  care, 
causes  or  allows  third  persons  to  trust  and  act  upon  such 
apparent  agency."  In  Holt  v.  Schneider^  57  Neb.,  523,  the 
above  quoted  authorities  were  approved.  That  case  also 
grew  out  of  the  transaction  of  Burr,  and  in  its  facts  is 
strikingly  similar  to  the  case  at  bar. 

Upon  a  review  of  the  entire  testimony  we  are  satisfied 
that  the  judgment  of  the  lower  court  is  supported  by  the 
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evidence.   It  is  therefore  recommended  that  the  judgment 
of  the  district  court  be  affirmed. 

Hastings  and  Kirkpatrick,  OC,  concur. 

Affirmed. 


Lebanon  Savings  Bank  of  Lebanon,  New  Hampshire, 

APPELLANT,  V.  JOHN  HeNRY  BlANKE  ET  AL.,  APPELLEES. 

Filed  January  22,  1902.    No.  10,80.6. 
Commissioner's  opinion.    Department  No.  1. 

1.  Principal  and  Agent:    Estoppel  of  Pbincipal.     Where  a  principal 

has  by  his  voluntary  act  placed  an  agent  in  such  a  situation  that  a 
person  of  ordinary  prudence  conversant  with  business  usages  and 
the  nature  of  the  particular  business  is  justified  in  presuming  that 
such  agent  has  authority  to  perform  a  particular  act.  and  there- 
fore deals  with  the  agent,  the  principal  is  estopped  as  against 
such  third  person  from  denying  the  agent's  authority.  Holt  v. 
Schneider,  57  Neb.,  523,  followed. 

2.  Principal  and  Agent:   Ostensible  Authority  of  Agent.    Ostensible 

authority  to  act  as  agent  may  be  conferred  if  the  party  to  be 
charged  as  principal  affirmatively  or  intentionally,  or  by  lack  of 
ordinary  care,  causes  or  allows  third  persons  to  trust  and  act 
upon  such  apparent  agency.  Thomson  v.  Shelton,  49  Neb.,  644, 
and  Phasnix  Insurance  Co.  v.  Wiilter,  51  Neb.,  182,  followed. 

3.  Appeal  and  Error:    Evidence:    Agency  Established.    Evidence  ex- 

amined and  held  to  support  the  finding  of  the  trial  court. 

Appeal  from  the  district  court  for  Chase  county.  Tried 
below  before  Norris,  J.    Affirmed. 

Flanshurg  &  Williams,  for  appellant. 

G.  W.  Meeker  &  J.  H.  Broody^  contra. 

Day,  0. 

On  August  20,  1887,  John  H.  Blanke  obtained  a  loan  of 
f500  from  the  Lebanon  Savings  Bank  of  Lebanon,  New 
Hampshire,  and  as  evidence  thereof  executed  his  coupon 
bond  due  January  1,  1893,  in  favor  of  the  plaintiff, 
secured  by  a  mortgage  upon  real  estate  in  Chase  county. 
The  negotiations  were  conducted  on  the  part  of  the  plain- 
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tiff  by  C.  C.  Burr  a  loan  broker  of  Lincoln,  Nebraska. 
This  suit  was  brought  February  8,  1895,  in  the  district 
court  for  Chase  county  to  foreclose  the  above  described 
mortgage.  The  answer  of  the  defendants  admitted  the  ex- 
ecution and  delivery  of  the  note  and  mortgage  but  by  way 
of  defense  pleaded  payment  on  March  7,  1893,  to  O.  C. 
Burr,  who,  it  was  alleged,  was  the  agent  of  the  plaintiff. 
Upon  the  trial  the  court  found  generally  for  the  defend- 
ants that  the  note  and  mortgage  had  been  fully  paid,  and 
decreed  a  cancellation  and  discharge  of  the  mortgage.  To 
review  this  judgment  the  plaintiff  has  brought  the  case 
to  this  court  by  appeal.  There  is  no  doubt  of  the  payment 
having  been  made  to  Burr. 

The  only  question  presented  by  the  record  which  needs 
to  be  considered  is  whether  the  facts  proven  show  Burr  to 
have  been  the  agent  of  the  plaintiflf  in  the  collection  of  the 
principal  upon  the  loan.  The  testimony  shows  that  for  a 
number  of  years  prior  and  subsequent  to  the  making  of 
this  loan,  Burr  was  conducting  a  loan  business  at  Lincoln, 
Nebraska.  In  some  instances  he  would  make  the  notes 
and  mortgages  payable  to  himself,  guarantee  the  payment 
of  principal  and  interest  and  sell  the  notes  and  mortgages 
to  his  eastern  correspondents.  At  other  times,  as  in  this 
case,  the  note  and  mortgage  were  made  payable  direct  to 
his  customer.  The  transactions  between  plaintiflf  and 
Burr  were  of  considerable  magnitude,  involving  loans  in 
this  state  to  the  amount  of  |200,000.  It  appears  also  that 
Burr  made  the  loan,  collected  and  remitted  the  interest  for 
a  number  of  years,  and  in  a  great  many  instances  collected 
and  remitted  the  principal  upon  loans  made  by  him  with 
full  knowledge  on  the  part  of  the  plaintiflf  that  he  was 
conducting  its  business  in  this  manner.  Sometimes  he 
would  remit  the  money  thus  collected,  at  other  times  would 
send  in  lieu  of  cash  new  loans  to  balance  his  account  with 
the  plaintiflf.  The  business  between  Burr  and  the  plaintiflf 
was  carried  on  by  correspondence  which  was  very  exten- 
sive, one  of  the  witnesses  placing  the  number  of  letters 
passing  between  them  at  1,000.    Some  of  the  letters  which 
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were  introduced  show  clearly  that  plaintiff  knew  of  the 
manner  in  which  Burr  was  conducting  its  business,  some 
were  relating  to  collections  of  the  principal  sum  upon  the 
loans  due  and  to  become  due,  others  were  asking  for  state- 
ments of  their  accounts  and  others  asking  for  new  loans. 
In  one,  a  list  of  names  was  given  in  which  their  loans  were 
due  and  unpaid  and  asking  for  a  report  on  each  and  con- 
tained this  sentence:  "When  parties  do  not  pay  at  ma- 
turity we  would  prefer  to  have  some  understanding  in 
regard  to  extension  of  time."  The  whole  tenor  of  this  cor- 
respondence impresses  us  that  Burr  was  the  general  agent 
of  the  plaintiff  to  look  after  its  business  and  keep  its  in- 
terest and  principal  collected  and  invested  in  securities; 
that  it  was  cognizant  of  the  manner  in  which  he  was  con- 
ducting its  business  there  seems  to  be  no  question. 

The  facts  of  this  case  bring  it  within  the  doctrine  an- 
nounced in  Johnston  v.  Milwaukee  &  Wyoming  Investment 
Co.y  46  Neb.,  480,  in  which  it  was  ruled:  "Where  a  prin- 
cipal has,  by  his  voluntary  act,  placed  an  agent  in  such  a 
situation  that  a  person  of  ordinary  prudence,  conversant 
with  business  usages  and  the  nature  of  the  particular 
business,  is  justified  in  presuming  that  such  agent  has  au- 
thority to  perform  a  particular  act,  and  therefore  deals 
with  the  agent,  the  principal  is  estopped  as  against  such 
third  person  from  denying  the  agent's  authority."  The 
case  at  bar  is  also  within  the  rule  laid  down  in  Thomson 
V.  Hhelton,  49  Neb.,  644,  where  It  is  said:  "Ostensible  au- 
thority to  act  as  agent  may  be  conferred  if  the  party  to 
be  charged  as  principal  affirmatively  or  intentionally,  or 
by  lack  of  ordinary  care,  causes  or  allows  third  persons 
to  trust  and  act  upon  such  apparent  agency."  To  our 
minds  there  was  sufllcient  evidence  to  warrant  the  con- 
clusion reached  by  the  trial  court  that  Burr  was  the  plain- 
tiff's agent  in  receiving  the  principal  sum  due  upon  this 
loan.  We  therefore  recommend  that  the  judgment  of  the 
district  court  be  afl&rmed. 

Hastings  and  Kirkpatrick,  CC,  concur. 

Affirmed. 
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Omaha  Carpet  Company  et  al.  v.  Charles  E.  Clapp, 
Administr.\tor  6f  the  Estate  of  John  S.  Caulfiei.d, 
Deceased. 

Filed  January  22,  1902.    No.  10,888. 
Commissioner's  opinion.    Department  No.  1. 

1.  Limitation  of  Actions:    Waives.    Question  of  the  statute  of  limita- 

tions, if  not  raised  in  any  manner  in  the  lower  court,  will  be 
deemed  waived  and  not  considered  here. 

2.  Action  on  Indemnity  Bond  to  Sheriff:    Defense.  Merits  of  Adjudi- 

cated Claim.  Where  an  officer  indemnified  against  judgments  on 
account  of  a  levy  has  on  the  strength  of  the  indemnification  held 
property  against  a  third  party's  claim,  the  merits  of  that  party's 
action,  in  which  Juds^ment  has  gone  against  the  officer  and  been 
paid,  can  not  in  the  absence  of  any  stipulation  to  that  eftect  be 
inquired  into  in  a  suit  on  the  indemnity  bond. 

3.  Action  on  Indemnity  Bond  to  Sheriff:    Judgment  Within  Terms. 

In  such  a  case,  in  the  absence  of  fraud  or  collusion,  the  sole  ques- 
tion is  whether  the  Judgment  Is  fairly  included  in  the  terms  of 
the  bond. 

4.  Action  on  Indemnity  Bond  to  Sheriff:    Penalty:    Interest.     In  a 

suit  on  a  bond  with  a  penalty,  interest  can  be  added  to  the  full 
amount  of  the  penalty  only  from  the  date  of  the  breach  alleged. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Slabaugii,  J.    Affirmed  upon  remittitur. 

B,  N.  liohertson^  for  plaintiffs  in  error. 

B.  G,  Burhanky  contra, 

n  a  STINGS,  C. 

This  is  an  action  upon  an  indemnity  bond.  April  24, 
1888,  the  Omaha  Carpet  Company  procured  an  attach- 
ment in  the  county  court  of  Douglas  county  against  the 
New  York  Storage  &  Loan  Company,  and  on  the  same 
day,  by  direction  of  the  Carpet  Company's  attorney, 
the  writ  was  levied  upon  merchandise  already  in  the 
sheriff's  possession  on  an  execution  issued  against  the 
same  company  upon  a  judgment  in  favor  of  one  Hall, 
Avhich  judgment  had  be(  u  confessed  by  the  president  of 
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the  Storage  &  Loan  Company.  One  Watson  was  claiming 
the  goods  and  the  carpet  company  was  informed  by  the 
sheriff  that  he  would  release  them  unless  indemnity  was 
furnished.  It  was  furnished  that  afternoon  by  a  bond  in 
the  sum  of  f 620,  conditioned  as  follows : 

"Now  the  condition  of  the  above  obligation  is  such,  that 
if  the  above  bounden  Omaha  Carpet  Company  shall  well 
and  truly  save  harmless  and  indemnify  the  said  Wm. 
Coburn,  sheriff,  and  any  and  all  persons  aiding  and  as- 
sisting him  in  the  premises,  from  all  harm,  trouble,  dam- 
age, costs,  suits,  actions,  judgments  and  executions,  that 
shall  or  may  at  any  time  arise,  come,  or  be  brought  against 
him,  them,  op  any  of  them,  then  this  obligation  to  be  void; 
otherwise  to  be  and  remain  in  full  force  and  effect" 

Summons  was  served  in  the  carpet  company's  case  and 
judgment  was  rendered  in  its  favor  on  May  8  for  f309.80 
and  costs,  but  without  mention  of  the  attachment.  On 
May  10,  the  sheriff  returned  the  writ  stating  the  facts  as  to 
the  levy.  No  further  proceedings  were  taken  by  the  car- 
pet company.  Watson  had  commenced  his  action  in  the 
district  court  of  Douglas  county  to  restrain  the  storage 
and  loan  company  and  its  ofllcers  from  interfering  with 
the  goods  and  claiming  them  under  a  chattel  mortgage. 
Immediately  after  the  carpet  company's  levy  another  writ 
of  attachment  in  favor  of  Dell  R.  Edwards  was  levied  upon 
these  same  goods  previously  held  on  the  Hall  execution 
and  the  carpet  company's  attachment  and  also  upon  some 
other  goods.  An  indemnity  undertaking  in  similar  terms 
in  the  sum  of  |1,955  was  given  by  Hall,  and  one  by  Dell  R. 
Edwards  for  |3,500.  Mrs.  Edwards  commenced  an  action 
against  the  storage  and  loan  company  and  Hall  to  enjoin 
the  collection  of  Hall's  judgment  and  have  it  declared 
void.  Subsequently  she  commenced  another  action  against 
the  storage  and  loan  company  and  Watson  to  avoid  the 
latter's  mortgage,  and  asked  also  that  a  receiver  be  ap- 
pointed to  take  possession  of  the  storage  and  loan  com- 
pany's property.  These  two  actions  of  Edwards  were 
consolidated  with  the  one  first  brought  by  Watson  and  a 
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receiver  was  appointed  to  whom  the  sheriff  turned  over 
all  the  goods  levied  upon.  Watson  set  up  his  mortgage  in 
the  consolidated  action.  In  that  action  the  Hall  judgment 
was  found  fraudulent  and  void  and  Edwards's  attachment 
was  found  to  be  no  lien  and  Watson's  mortgage  was  held  a 
bona  fide  and  paramount  lien  for  the  sum  of  f  4,493.62.  In 
July,  and  before  the  appointment  of  a  receiver,  Watson 
commenced  an  action  against  the  sheriff  for  conversion  of 
all  the  goods  levied  upon.  In  that  action  such  proceedings 
were  had  that  at  the  January,  1898,  term  of  this  court,  a 
judgment  in  favor  of  Watson  and  against  the  sheriff  was 
affirmed,  and  about  September  30,  1898,  |5,416  was  paid 
by  the  cheriff  to  Watson  to  discharge  it.  This  money  is 
claimed  to  have  been  paid  by  Caulfleld,  and  the  sheriff's 
indemnities  to  have  been  assigned  to  him.  He  was  a  surety 
on  the  sheriff's  bond.  There  is  no  allegation  of  damages 
other  than  such  as  arose  from  the  payment  of  this 
judgment,  and  in  fact  this  action  is  brought  to  re- 
cover on  this  indemnity  bond  for  the  money  paid  out  in 
discharge  of  Watson's  judgment  in  the  conversion  action. 
At  the  trial  in  the  lower  court,  each  of  the  parties  at  the 
close  of  the  evidence  moved  for  a  peremptory  instruction 
for  a  verdi(*t.  The  court  overruled  the  defendants'  mo- 
tion and  sustained  that  of  plaintiff,  and  instructed  the 
jury  to  return  a  verdict  for  the  penalty  in  the  bond  and 
'uterest  on  that  amount  from  the  date  on  which  it  was 
given. 

It  is  first  urged  that  plaintiff's  petition  disclosed  no 
cause  of  action,  because  it  shows  that  no  action  was  begun 
upon  this  indemnity  bond  given  in  April,  1888,  until  De- 
cember, 1898,  and  that  the  statute  of  limitations  had  run. 
It  is  a  sufficient  answer  to  this  to  say  that  it  seems  con- 
ceded by  the  brief  of  plaintiffs  in  error  that  the  objection 
of  the  statute  of  limitations  was  not  interposed  in  any  way 
at  the  trial  in  the  court  below  and  it  must  therefore  be 
deemed  waived.  Taylor  v.  Courtnay,  15  Neb.,  190;  Alex- 
ander  v.  Meyers^  33  Neb.,  773.  It  would  seem,  too,  that 
plaintiff  would  be  justified  in  treating  the  enforcing  of 
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payment  upon  Watson's  judgment  as  a  new  breach  of  the 
bond  and  a  fresh  cause  of  action,  even  if  there  had  existed 
a  previous  right  to  bring  suit  on  a  mere  liability,  which  is 
bv  no  means  clear.  At' all  events  the  cause  of  action  al- 
leged  here  is  the  bond  and  its  breach  by  reason  of  compul- 
sion to  pay  Watson's  judgment  and  the  failure  to  reim- 
burse. In  this  connection  it  seems  clear  that  the  right  to 
demand  the  penalty  of  the  bond  accrued  so  far  as  the  peti- 
tion in  this  action  discloses  only  on  the  payment  of  the 
money,  and  it  would  therefore  seem  that  it  was  error  for 
the  court  to  instruct  the  jury  to  return  a  verdict  for  the 
amount  of  that  penalty  with  interest  from  the  giving  of 
the  bond.  It  would  seem  that  the  utmost  that  could  be 
legally  demanded  would  be  the  amount  of  that  penalty 
and  interest  from  the  time  when  it  is  claimed  that  the  de- 
mand arose,  viz.,  on  the  payment  of  this  judgment,  Sep- 
tember 30,  1898,  and  that  the  plaintiff  had  no  right  to 
recover  interest  for  more  than  ten  years  intervening  be- 
tween those  dates.  Certainly  no  right  under  these  plead- 
ings to  demand  this  money  had  arisen  in  April,  1888. 

It  is  next  claimed,  and  seems  to  constitute  the  defense 
most  relied  upon,  that  the  facts  do  not  disclose  any  breach 
of  this  bond ;  that  the  goods  in  fact  were  not  converted  by 
the  sheriff  by  means  of  this  levy  of  the  carpet  company's 
attachment ;  that  he  incurred  no  additional  liability  on  its 
account  and  was  put  to  no  loss  because  of  it.  This  is 
claimed  on  the  ground  of  his  having  the  property  already 
in  his  possession  under  the  Hall  execution  and  on  the  fur- 
ther ground  that  the  carpet  company's  attachment  was 
abandoned  by  reason  of  not  being  sustained  or  attempted 
to  be  enforced  when  judgment  was  taken  in  the  carpet 
company's  action.  This  was  before  the  suit  was  instituted 
in  which  Watson  obtained  his  judgment.  This  last  action 
was  in  July,  and  in  May  the  cari)et  company  had  taken 
judgment  on  their  claim  without  any  sustaining  of  their 
attachment  It  is  claimed  that  taking  this  mere  personal 
judgment  released  the  levy,  and  as  no  goods  were  ever 
taken  on  the  carpet  company's  attachment  nor  held  under 
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it  against  any  demand,  no  liability  was  incurred  on  the 
indemnity  bond. 

The  trial  court  seems  to  have  taken  the  view,  sanctioned 
by  this  court  in  Pasetcalk  v.  Bollman,  29  Neb.,  519,  that 
the  indemnity  being  absolute  against  all  judgments  ren- 
ders the  defendants  liable  on  the  bond  when  judgment  was 
rendered  against  the  sheriff  in  reference  to  these  goods 
even  without  notice  to  these  indemnitors  and  without  re- 
gard to  the  merits  of  the  action  in  which  it  was  obtained, 
so  long  as  it  was  not  the  result  of  fraud  or  collusion.  It 
is  to  be  said  that  the  condition  of  the  bond  in  the  case 
under  consideration  is  identical  with  that  in  the  case  of 
Pa^civalk  v.  BolhnarVy  above.  It  would  seem,  therefore, 
that  the  liability  of  the  defendants  is  absolutely  fixed  if 
judgment  was  recovered  against  the  sheriff  on  account  of 
these  goods  upon  which  they  induced  him  to  levy  the  at- 
tachment. The  identity  of  the  goods  is  not  disputed. 
There  seems  to  be  no  claim  in  the  record  that  the  sheriff 
was  notified  of  a  release  of  the  carpet  company's  attach- 
ment. It  appears  that  the  sheriff  in  the  case  of  Watson  v. 
Cobnrn^  35  Neb.,  492,  attempted  to  justify  under  the  car- 
pet company's  writ  It  is  not  denied  that  the  sheriff  re- 
fused to  hold  the  goods  without  indemnity,  and  that  there- 
upon this  bond  was  furnished  by  the  carpet  company.  The 
liability  was  incurred  to  that  extent  on  its  behalf  and  the 
judgment  of  Watson  was  therefore  a  liability  which  the 
defendants  here  had  agreed  to  indemnify  him  against.  If 
the  Watson  judgment  is,  as  we  think,  fairly  to  be  included 
among  those  against  which  the  terms  of  this  bond  requires 
the  defendants  to  furnish  indemnity,  then  it  is  sufficient 
in  amount  to  absorb  the  entire  penalty  on  this  bond.  These 
considerations  would  seem  sufficient  to  dispose  of  the  case. 
In  our  view,  however,  under  the  allegations  and  proof  in 
this  case  the  defendants  were  liable  for  the  penalty  named 
in  this  bond  only  when  the  plaintiff  and  his  principal, 
Coburn,  paid  the  Watson  judgment.  The  interest  from 
the  date  of  the  bond  to  the  time  of  such  payment,  Septem- 
ber 30, 1898,  at  seven  per  cent,  seems  to  have  been  included 
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in  this  verdict  without  warrant  of  law.    The  amount  of 
that  interest  is  |452.80. 

It  is  recommended  that  if  plaintiff  within  thirty  days 
herefrom  remits  from  the  original  judgment  in  this  case, 
the  said  sum  of  ^52.80,  that  the  judgment  be  affirmed  as 
to  the  remainder,  with  interest  on  the  remainder  from  the 
date  of  its  rendition,  and  that  a  mandate  issue  for  an  ex- 
ecution thereon ;  and  that  unless  such  remittitur  is  filed  a 
new  trial  be  awarded,  and  that  plaintiffs  in  error  also 
recover  costs  in  this  court. 

Day  and  Kirkpatrick,  CO.,  concur. 

If  defendant  in  error  within  thirty  days  file  a  remit- 
titur for  $452.80  of  the  original  judgment,  the  remainder 
thereof  with  interest  thereon  from  its  date  is  affirmed; 
and,  in  case  such  remittitur  is  not  filed  \iithin  said  time, 
this  judgment  is  reversed  and  the  case  remanded  for  fur- 
ther proceedings ;  and  plaintiffs  in  error  may  also  recover 
costs  in  this  court. 

Affirmed  upon  remittitur. 


Omaha  Savings  Bank,  appellee,  v.  James  Tracy  bt  al., 

appellants. 

Filed  January  22,  1902.    No.  10,985. 
Commissioner's  opinion.    Department  No.  3. 
Judicial  Sales:   Objections  to  Appraisal. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

L.  H.  Kent^  for  appellants. 

W.  B.  Morris,  contra. 

AME&y     C. 

This  is  an  appeal  from  an  order  confirming  a  judicial 
sale  of  real  estate.    The  sole  ground  of  complaint  is  that 
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the  property  was  appraised  and  sold  too  low.  There  is  no 
charge  of  fraud  or  of  irregularity  in  the  proceedings.  It 
has  been  repeatedly  decided  by  this  court  that  in  such  case 
the  order  of  confirmation  can  not  be  successfully  assailed. 
Brovm  v.  Fitzpatrick,  56  Neb.,  61,  and  cases  cited. 

ft  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiB  and  Albert,  CO.,  concur. 

Affirmed. 


R.  A.  Simpson,  Trustee  for  Caroline  Roberts,  appellee, 
V.  William  H.  Snook  et  al..  Impleaded  with 
Charles  E.  Conrad  bt  al.,  appellants. 

Filed  January  22,  1902.    No.  10,987. 
CommiBsioner's  opinion.    Department  No.  3. 

1.  Mortgages:    Objections  to  AppRAisAii.     Objections  to  an  appraise- 

ment of  real  estate,  offered  for  sale  under  a  decree  of  foreclosure, 
to  be  available  must  be  made  before  sale. 

2.  BxceptionSy  Bill  of:   Mobtoaoes:    Evidence  Offebed  on  Objections 

TO  Appbaisal.    Such  objections  are  unavailable  unless  the  evidence 
offered  thereon  is  preserved  in  bill  of  exceptions. 

Appeal  from  the  district  court  for  Webster  county. 
Tried  below  before  Beall,  J.    Aprmed. 

A.  M.  Walters^  for  appellants. 

P.  A.  Wells,  contra. 

Albert,  0. 

This  is  an  appeal  from  an  order  confirming  a  sale  of  real 
estate  under  a  decree  of  foreclosure.  The  only  complaint 
made  in  the  argument  is  that  the  premises  were  appraised 
too  low.  We  do  not  find  from  the  record  that  the  appraise- 
ment was  assailed  by  motion  or  otherwise,  before  the  sale, 
neither  do  we  find  any  evidence  that  would  justify  a  re- 
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versal  of  the  order,  even  had  the  appraisement  been  as- 
sailed opportunely. 

We  recommend  that  the  order  of  confirmation  be  af- 
firmed. 

Ambs  and  Dupfib,  CO.,  concur. 

Affirmed. 


S.  J.  Van  Metbr  v.  U.  S.  Peovincb. 

Filed  Januabt  22.  1902.    No.  11,009. 

Commissioner's  opinion.    Department  No.  3. 

Appeal  and  Error:   Confligtino  Evidence.    The  judgment  of  a  district 
court  founded  upon  conflicting  evidence  will  not  be  disturbed. 

Error  from  the  district  court  for  Custer  county.  Tried 
below  before  Sullivan,  J.    Affirmed. 

Alphonso  Moore,  for  plaintiff  in  error. 

Ghds.  L.  Gutterson,  contra. 

Ames,  G. 

This  is  a  petition  in  error  to  review  the  judgment  of  the 
district  court  for  Custer  county  in  an  action  brought  by 
the  defendant  in  error,  to  obtain  a  decree  canceling  and 
setting  aside  a  conveyance  by  himself  to  the  plaintiff  in 
error,  of  a  tract  of  land  situate  in  that  county.  The  ground 
of  the  action  is,  that  the  conveyance  was  procured  bj 
fraudulent  representations  ard  without  consideration. 
After  a  trial  upon  the  merits  of  the  issue,  the  court  found 
both  generally  and  specifically  in  favor  of  the  plaintiff 
below  and  entered  a  decree  accordingly.  The  sole  assign- 
ment of  error  urged  upon  the  attention  of  this  court,  in  the 
brief  of  the  plaintiff  in  error,  is,  that  the  judgment  is  not 
supported  by  sufficient  evidence,  but  the  view  most  favor- 
able to  him  that  can  be  taken  of  the  record  is,  that  the 
evidence  is  conflicting,  and  it  is  well  settled  that  in  such  a 
case  the  judgment  of  the  court  below  will  not  be  disturbed. 
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It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuPFiB  and  Albert,  CO.,  concur. 

Affirmed. 


Creamery  Package  Manufacturing  Co.  v.  WiLLiiAM  H. 

Magill  et  al. 

Filed  January  22,  1902.    No.  11,012. 

Commissioner's  opinion.    Department  No.  3. 

Appeal  and  Error:    Final  Order.    In  the  absence  of  a  final  judgment, 
or  final  order,  in  an  action  tried  to  a  jury,  proceedings  of  the  trial - 
court  will  not  be  reviewed. 

Error  from  the  district  court  for  Brown  county.  Tried 
below  before  Westover,  J.    Petition  in  error  dismissed. 

McFarland  d  Altschuler,  for  plaintiff  in  error. 

P.  D.  MoAndrew,  contra. 

Albert,  C. 

This  is  a  proceeding  in  error,  whereby  it  is  sought  to 
reverse  a  judgment  of  the  district  court  for  Brown  county. 
We  have  searched  the  record  with  care  and  it  does  not 
appear  that  there  is  any  judgment  or  final  order  upon 
which  such  proceedings  may  be  predicated.  We  find  the 
verdict  of  the  jury  and  the  ruling  of  the  court  on  the  mo- 
tion for  a  new  trial,  at  which  point  the  record  stops  ab- 
ruptly. 

We  recommend  that  the  petition  in  error  be  dismissed. 

Ames  and  Duffib,  CC,  concur. 

Petition  in  error  dismissed. 
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John  Reynolds,  appellee,  v.  Edward  Fagan,  appellant, 

ET  AL. 

Filed  Januabt  22,  1902.    No.  11,032. 

Commissioner's  opinion.    Department  No.  2. 

1.  Judicial  Sale:   Objections  to  Appraisal.    Where  the  record  and  the 

evidence  shows  that  the  appraisers  were  qualified  and  posseted 
the  requisite  knowledge  of  the  value  of  the  real  estate  described 
in  the  order  of  sale,  it  is  not  necessary  that  the  appraisement  be 
made  in  actual  view  of  the  premises. 

2.  Judicial  Sale:    Objection  to  Place  Whebe  Held.    The  sale  having 

been  made  at  the  door  of  the  court  house,  an  objection  that  it  was 
not  made  in  the  court  room,  or  at  the  door  of  the  court  room,  the 
room  in  the  court  house  where  the  decree  was  rendered,  is  un- 
tenable. 

Appeal  from  the  district  court  for  Sherman  county.  • 
Tried  below  before  Grimes,  J.    Affirmed. 

R.  J.  Nightingale,  for  appellant. 

Wall  &  Williams,  contra. 

Barnes,  C. 

This  is  an  appeal  from  an  order  confirming  the  sale  of 
real  estate.  The  objections  to  the  sale  and  confirmation 
were :  1st.  That  the  appraisement  was  not  made  in  actual 
view  of  the  premises.  2d.  That  the  sale  was  made  at  the 
door  of  the  court  house  when  it  should  have  been  made  at 
the  door  of  the  court  room,  or  in  the  court  room  where  the 
court  was  held  and  the  decree  rendered. 

1.  The  record  and  the  evidence  taken  on  the  hearing 
below  show  that  the  sheriff  called  one  of  the  appraisers 
and  that  they  went  together  to  the  home  of  the  other  ap- 
praiser, who  was  a  neighbor  of  appellant,  and  lived  within 
half  a  mile  of  the  land  to  be  appraised.  Finding  him  absent 
from  the  house  they  continued  on  their  way  to  the  prem- 
ises in  question.  Arriving  there  they,  by  actual  view 
thereof,  ascertained  the  value  of  the  land.     They  there- 
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upon  returned  to  the  house  of  the  other  appraiser  and, 
without  returning  to  the  premises,  the  three  made  the 
appraisement.  It  is  shown  that  the  appraiser,  who  lived 
near  the  land,  knew  the  value  of  it,  and  no  complaint  is 
made  that  the  appraisement  was  not  a  fair  one  and  for 
the  actual  caah  value  of  the  land.  We  are  satisfied  that 
the  law  was  substantially  complied  with  and  the  court 
properly  overruled  the  first  objection  to  the  sale  and  con- 
firmation. 

2.  Section  503  of  the  Code  provides  that  "All  sales  of 
lands  and  tenements  under  execution  shall  be  held  at  the 
court  house,  if  there  be  one  in  the  county  in  which  such 
lands  and  tenements  are  situated,  and  if  there  be  no  court 
house,  then  at  the  door  of  the  house  in  which  the  district 
court  was  last  held."  The  record  shows  that  there  was  a 
court  house  in  Sherman  county  at  the  time  of  the  sale  and 
that  the  sale  was  made  at  such  court  house. 

The  objection  that  it  was  not  made  in  the  room,  in  the 
court  house  where  the  decree  was  rendered,  or  at  the  door 
of  such  room,  can  not  be  considered  or  sustained.  The 
proceedings  conformed  to  the  requirements  of  the  law  and 
the  order  of  the  district  court  confirming  the  sale  should 
be  affirmed. 

Pound  and  Oldham,  CO.,  concur. 

Affirmed. 


James  H.  Abmington,  appellee,  v.  Gboveb  0.  Mabbn, 

appellant,  et  al. 

Filed  Januabt  22,  1902.    No.  11,033. 

Ck>minl88ioner's  opinion.    Department  No.  2. 

Judicial  Sales:  FHiING  Ck>FT  of  Appbaisal:  Compliance  with  Statute. 
When  a  copy  of  the  appraisal  of  real  estate  is  filed  In  the  office 
of  the  clerk  of  the  district  court,  before  the  land  is  advertised 
for  sale,  and  has  attached  thereto  the  applications  for  and  cer- 
tificate of  liens,  the  filing  mark  being  placed  on  the  copy  of  the 
appraisal  alone,  there  has  been  a  substantial  compliance  with  the 
requirements  of  section  491d  of  the  Code. 
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Appeal  from  the  district  court  for  Wheeler  county. 

Tried  below  before  Thompson,  J.    Affirmed. 

^^       ^^        • 

T.  J.  Doyle,  for  appellant. 

8.  D.  Thornton,  contra. 

Barnes,  O. 

This  appeal  was  taken  from  an  order  confirming  a  sale 
of  real  estate.  The  objections  to  the  sale  are:  1st.  That 
no  copy  of  the  appraisement  had  ever  been  filed  in  the  office 
of  the  clerk  of  the  district  court  as  required  by  law.  2d. 
That  no  copy  of  the  certificates  of  liens  was  ever  filed  in 
the  office  of  the  clerk  of  the  district  court,  as  provided  by 
law.  3d.  That  the  property  was  not  advertised  for  thirty 
days  prior  to  the  sale,  as  required  by  law. 

The  record  and  the  evidence  taken  upon  the  hearing 
show  that  the  order  of  sale  was  issued  on  the  loth  day  of 
March,  1899.  That  on  the  27th  day  of  March,  the  sheriff 
caused  the  property  to  be  appraised ;  and  on  the  next  day 
a  copy  of  the  appraisal  was  filed  in  the  office  of  the  clerk 
of  the  district  court  and  that  the  applications  for  certifi- 
cates of  liens,  together  with  such  certificates,  were  at- 
tached to  the  copy  of  this  appraisal.  The  filing  mark  was 
placed  thereon  but  no  filing  marks  were  placed  upon  the 
applications  and  certificates  of  liens.  On  the  30th  day  of 
March  the  sheriff  caused  the  property  to  be  advertised  for 
sale,  that  being  the  date  of  the  first  publication,  and  the 
date  of  sale  was  fixed  for  May  1, 1899.  The  notice  of  sale 
was  published  five  weeks,  the  date  of  the  last  publication 
being  April  27,  1899. 

The  court  found  that  there  had  been  a  substantial  com- 
pliance with  the  statutes,  overruled  the  objections  and  con- 
firmed the  sale.  We  think  the  record,  and  the  evidence 
contained  in  the  bill  of  exceptions,  is  sufficient  to  sustain 
the  findings  and  order  of  confirmation  and  that  the  decree 
confirming  the  sale  should  be  affirmed. 

Pound  and  Oldham,  CO.,  concur. 

J.-  Affirmed. 
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Masrruder  v.  Kittle. 

Mary  C.  Maguudeb,  appellee,  v.  Adelaide  Kittle,  Ad- 
ministratrix OF  THE  Estate  of  Robert  Kittle,  De- 
ceased, APPEU^ANT. 

Filed  Febbttabt  6,  1902.    No.  9863. 

Commissioner's  opinion.    Department  No.  3. 

1.  Mortgage  Foreolosure:   Appeal:    Supersedeas.    A  supersedeas*  bond 

given  by  the  defendant  in  a  foreclosure  proceeding  will  not 
operate  to  stay  a  sale  under  the  decree  unless  the  defendant  has 
perfected  his  appeal  within  the  time  required  by  statute. 

2.  Writ  of  Assistance:   Mortgage  Foreclosure.    A  court  making  a  sale 

under  a  decree  of  foreclosure  may,  when  necessary,  Issue  a  writ 
of  assistance  to  put  the  purchaser  in  possession. 

Appeal  from  the  district  court  for  Dodge  county.  Tried 
below  before  Marshall,  J.    Affirnwd. 

Robert  Kittle^  for  appeHant 

Doyle  d  Berge^  contra, 

Duffie,  C. 

Prom  a  decree  foreclosing  a  mortgage,  the  defendant  at- 
tempted an  appeal  to  this  court.  The  transcript  filed  was 
not  authenticated  by  the  clerk  of  the  district  court  within 
the  time  limited  for  taking  an  appeal,  and  November  16, 
1897,  the  appeal  was  dismissed  by  this  court  In  the 
meantime,  the  mortgaged  premises  had  been  sold  and  the 
sale  confirmed.  The  defendant  refused  to  surrender  pos- 
session of  the  premises  and  on  application  to  the  district 
court,  a  writ  of  possession  issued,  from  which  order  this 
appeal  is  taken. 

In  her  brief  the  appellant  seeks  to  attack  the  decree  of 
foreclosure,  as  well  also  as  the  appraisement  of  the  prop- 
erty and  the  order  confirming  the  sale.  No  objection  was 
made  in  the  district  court,  either  to  the  appraisement  or  to 
the  regularity  of  the  sale,  and  the  appellant  has  no 
standing  here  to  question  those  proceedings,  unless  it  be 
for  want  of  jurisdiction  in  the  district  court  to  make  the 
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sale.  Want  of  jurisdiction  is  urged,  and  the  reason  given 
is  that  a  supersedeas  bond  had  been  filed  by  the  appellant 
to  stay  proceedings  under  the  decree  of  foreclosure.  That 
a  supersedeas  will  stay  the  enforcement  of  the  decree  pend- 
ing an  appeal,  no  one  questions,  but  to  have  that  effect  the 
appeal  must  be  perfected  within  the  time  limited  by  the 
statute.  The  decree  in  this  case  was  entered  October  16, 
1895,  but  a  certified  transcript  was  not  filed  in  this  court 
until  June  21,  1897,  more  than  twenty  months  after  the 
entry  of  the  decree  in  the  district  court.  After  the  time 
for  taking  an  appeal  had  elapsed,  an  order  of  sale  was 
issued  and  a  sale  of  the  premises  was  made.  There  was  no 
irregularity  in  this.  To  obtain  the  benefit  of  a  supersedeas 
the  appellant  must  perfect  his  appeal  within  the  time  al- 
lowed ;  if  he  does  not  do  so,  he  is  presumed  to  have  aban- 
doned it,  and  the  supersedeas  no  longer  stands  in  the  way 
of  the  enforcement  of  the  decree. 

No  other  points  deserving  attention  are  raised,  unless 
it  be  the  claim  made  by  the  appellant  that  the  appellee 
was  not  entitled  to  the  summary  process  of  a  writ  pf  as- 
sistance to  obtain  possession  of  the  property,  but  was 
limited  to  an  action  in  ejectment.  It  has  always  been  our 
understanding  that  a  court  which  makes  a  sale  of  real 
property  has  power  to  put  the  purchaser  in  possession 
and  for  this  purpose  may  issue  its  writ  on  the  application 
of  the  purchaser. 

We  therefore  recommend  that  the  order  appealed  from 
be  affirmed. 

Amess  and  Albert,  CC,  concur. 

Affirmed. 
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Boyd  v.  Qeorge. 


James  E.  Boyd  v.  John  D.  Gbobgb,  Administrator  of  thb 
EsTATB  of  Thomas  MuLViHiLLy  Dbcbased. 

Filed  Febbuabt  6, 1902.    No.  10,462. 
Commissioner'B  opinion.    Department  No.  1. 

1.  liandlord  and  Tenant:    Tebminatioii  of  Lease.    Where  the  lessor 

tells  the  lessee  to  quit  the  premises,  and  the  lessee  does  quit,  and 
the  lessor  takes  possession  himself,  or  accepts  rent  from  another, 
such  change  of  possession  by  mutual  agreement  operates  as  a 
surrender  and  termination  of  the  lease. 

2.  Landlord    and    Tenant:     ESvidenob:     Suffioibnot.     Bvldenoe    ex- 

amined, and  found  to  sustain  the  verdict. 

8.  Appeal  and  Error:     iNSTBUcnons.     Instructions  given  examined, 
and  held  correctly  to  state  the  issues  involyed  in  the  case. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Sedgwick,  J.    Affirmed. 

Parke  GodAcin,  for  plaintiff  in  error. 

Meikle  d  OaineSj  contra. 

KiRKPATRIOK,  O. 

This  action  was  brought  in  the  district  court  for  Douglas 
county  by  James  E.  Boyd,  plaintiff  in  error,  against 
Thomas  Mulvihill,  defendant  in  error,  to  recover  f21,950 
upon  a  guaranty  of  the  payment  of  rent  and  the  perform- 
ance of  the  covenants  of  a  lease  made  by  plaintiff  in  error 
to  his  brother,  Thomas  F.  Boyd,  in  1891,  to  run  for  a  term 
of  five  years,  or  until  September  1,  1896.  Plaintiff  prayed 
judgment  for  rent  from  December  10,  1894,  to  September 
1,  1896,  amounting  to  the  sum  stated.  At  the  time  of  the 
trial,  it  was  conceded  that  defendant  in  error  was  insane, 
and  a  guardian  ad  litem  was  appointed,  who  in  his  answer 
filed,  first  denied  all  the  allegations  of  the  petition  not 
thereafter  admitted ;  and,  second,  alleged  that  on  or  about 
the  1st  day  of  September,  1894,  the  lessee,  Thomas  P. 
Boyd,  by  and  with  the  consent  of  plaintiff  in  error,  sur- 
rendered the  premises  to  plaintiff  in  error,  who  took  pos- 
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session  and  continued  to  occupy  them  from  that  time  until 
the  commencement  of  this  action.  He  further  pleaded 
that  at  the  time  the  lease  was  so  surrendered,  defendant 
in  error  was  of  unsound  mind,  incapable  of  entering  into 
any  valid  contract,  and  further  alleged  that  defendant  in 
error  had  never  been  in  possession  of  the  premises  as 
lessee,  but  that  plaintiff  in  error  had  at  all  times  since 
September  1,  1894,  been  in  possession  either  by  himself  or 
by  his  agent  To  this  answer  a  general  denial  was  filed. 
The  jury  returned  a  verdict  for  defendant,  and  the  court 
entered  judgment  dismissing  plaintiff's  action  at  his  cost. 
Plaintiff  prosecutes  error  to  this  court 

An  examination  of  the  record  discloses  the  following 
facts :  In  May,  1891,  plaintiff  in  error  executed  a  lease  of 
the  Boyd  theatre  in  Omaha  to  his  brother,  Thomas  P.,  at 
an  agreed  rental  of  fl8,000  x)er  annum,  and  in  addition 
two-thirds  of  the  net  proceeds  of  the  theatre.  The  lessee 
failed  to  pay  rent  promptly,  and  was  in  arrears  in  the  subi 
of  110,000  on  September  1,  1894.  At  that  time  the  lessor 
.  and  his  brother  had  an  altercation,  which  resulted  in  the 
former  telling  the  latter  to  quit  the  premises,  which  he 
did.  James  Boyd  then  told  Haines,  who  was  manager  of 
the  theatre,  to  take  charge,  until  he  could  see  Mulvihill, 
who  had  guaranteed  the  payment  of  the  rent  and  the  per- 
formance of  the  conditions  of  the  lease.  Later,  and  about 
December  8,  an  arrangement  was  entered  into  between 
James  E.  Boyd  and  Mulvihill,  by  which  the  lease  running 
to  Thomas  F.  Boyd  was  assigned  to  Mulvihill,  who  agreed 
to  assume  its  obligations.  It  is  uncontradicted  that  at 
this  time  Mulvihill  was  insane  and  incapable  of  contract- 
ing. This  action  was  brought  upon  MulvihilPs  guaranty 
of  the  original  lease  of  May,  1891,  at  which  time  it  is  con- 
ceded Mulvihill  was  sane. 

Plaintiff  in  error  contends  that  Mulvihill  was  never  re- 
leased from  this  guaranty,  that  it  remained  in  full  force 
and  effect,  and  that  Mulvihill  was  in  possession  and  con- 
trol of  the  theatre  up  to  the  expiration  of  the  lease,  Sep- 
tember 1,  1896,  and  is  therefore  liable  for  the  rent    De- 
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fendant  in  error  contends  that  at  the  time  of  the  trouble 
between  the  Boyds  on  December  1,  1894,  the  lease  was 
surrendered  by  agreement  of  both  parties,  that  plaintiff  in 
error  thereupon  took  possession  and  remained  in  control 
at  all  times  thereafter,  thus  discharging  him  of  all  liability 
as  guarantor ;  and  further,  that  by  reason  of  his  incapacity 
on  December  8,  1894,  the  pretended  assignment  of  the 
lease  to  him  is  void. 

Plaintiff  in  error,  when  asked  on  the  trial  for  his  version 
of  the  altercation  between  himself  and  his  brother, 
Thomas,  which  resulted  in  the  latter's  leaving  the  theatre, 
said  that  he  was  remonstrating  with  Thomas  about  the 

unpaid  rent,  when  Thomas  said,  "You  can  take  your  d 

theatre,  I  can  get  a  better  position  in  fifteen  minutes." 
Thereupon  plaintiflf  in  error  insisted  upon  having  money 
to  the  credit  of  the  theatre  in  a  bank  checked  over  to  him 
at  once,  and  in  response  to  the  question,  "What  else  was 
said?"  replied,  "That  is  about  all.  He  was  never  in  there 
afterwards  until  about  three  years.  I  didn't  keep  track  of 
him."  Another  witness,  George  Kearney,  testified  to  the 
same  conversation,  which  occurred  in  the  presence  of  sev- 
eral. The  proposition  of  building  a  new  theatre,  he  said, 
was  under  discussion,  Thomas  Boyd  insisting  that  it  ought 
to  be  built.  In  reply,  James  E.  Boyd  told  Thomas  that  he 
could  not  run  one  theatre,  let  alone  two.  Then  ensued  the 
controversy  over  the  management,  the  delinquent  rent,  the 
increased  expenses,  Thomas  Boyd  contending  that  the  rent 
was  too  high,  and  plaintiflf  in  error  retorted,  "You  signed 
the  lease.  You  can  quit  now  if  you  want  to,"  to  which 
Thomas  replied,  "All  right."  It  was  agreed  that  Thomas 
should  take  what  salary  was  coming  to  him,  and  with  the 
statement  that  he  could  get  a  better  position  in  fifteen 
minutes,  he  left  the  building,  whereupon  plaintiflf  in  error 
turned  to  Haines,  and  said  'TTou  take  charge  of  affairs 
now."  The  witness  was  asked  if  Thomas  ever  came  back 
and  took  charge  of  the  theatre,  and  replied  that  he  never 
saw  him  do  so,  although  the  witness  was  there  every  day. 
In  a  subsequent  conversation  with  plaintiflf  in  error,  the 
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witness  asked,  "Is  there  any  chance  of  Tom  Boyd  coming 
back?"  to  which  plaintiff  in  error  replied,  "No.  I  don't 
want  him  around  here." 

In  further  appears  that  from  the  8th  day  of  December, 
1894,  up  to  the  time  Mulvihill  was  sent  to  the  asylum 
for  the  insane  in  1895  or  1896,  he  served  at  the  theatre 
in  the  capacity  of  a  bill  poster,  and  drew  his  salary  regu- 
larly for  such  services  from  the  proceeds  of  the  business. 
It  is  also  shown  that  he  was  allowed  certain  passes  into 
the  i)erformances  by  the  manager  on  account  of  his  em- 
ployment as  bill  poster;  also,  that  he  had  to  use  a  large 
number  of  these  passes  to  secure  privileges  in  the  way 
of  bill  boards  throughout  the  city  for  advertising  pur- 
poses, and  that  he  paid  $175  to  the  manager  for  passes 
received  in  excess  of  his  usual  individual  allowance.  All 
these  facts  are  inconsistent  with  the  theory  of  plaintiff 
in  error  that  Mulvihill  was  in  possession  and  running  the 
theatre. 

Prom  the  evidence  detailed,  it  seems  to  be  clearly  es- 
tablished that  about  December  1,  1894,  by  mutual  agree- 
ment between  the  lessor,  James  E.  Boyd,  and  the  lessee, 
Thomas  F.  Boyd,  the  lease  was  terminated,  after  which 
Thomas  left  the  theatre  permanently.  Subsequently  to 
this  event,  it  api)ears  that  plaintiff  in  error  sought  to 
get  Mulvihill  to  secui*e  the  unpaid  rent,  and  assume  the 
lease,  but  these  negotiations  were  carried  on  without  any 
regard  for  Thomas,  until  the  assignment  of  the  lease  to 
Mulvihill,  previously  drawn  up,  was  presented  to  Thomas 
F.  Boyd  for  his  signature.  He  refused  to  sign  until  re- 
leased of  all  liability  under  its  terms,  doubtless  having 
in  contemplation  the  $10,000  unpaid  rent. 

It  has  been  frequently  held  that  when  the  lessor  tells 
the  lessee  to  quit  the  premises,  and  the  lessee  does  quit, 
and  the  lessor  takes  possession  himself,  or  accepts  rent 
from  another,  such  change  of  possession  by  mutual  agree- 
ment operates  as  a  surrender  of  the  lease.  Wheeler  v. 
Walderiy  17  Neb.,  122;  Buffalo  County  Natioti<!l  Bank  v. 
Ho/nsofij  34  Neb.,  455;  Amory  v.  Kaniwffsky^  117  Mass., 
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SSI  ;  Patchin  v.  Dickerma/n,  31  Vt,  666 ;  Dills  v.  Stobiej 
81  111.,  202;  Schuisler  v.  Ames^  16  Ala.,  73;  Terstegge  v. 
First  Oerman  Mutual  Benefit  Society^  92  Ind.,  82 ;  Vtmde- 
kwr  V.  Reeves y  40  Hun  [N.  Y.],  430;  DetUHwion  v.  Hodg- 
son  J  23  La.  Ann.,  438. 

The  jury  by  their  verdict  seem  to  have  found  that  about 
the  first  day  of  December,  1894,  there  was  a  surrender 
of  the  lease  by  mutual  agreement,  that  plaintiff  took  pos- 
session of  the  premises,  and  remained  in  possession  there- 
after. This  finding  is  abundantly  supported  by  the  evi- 
dence and  will  not  be  disturbed.  This  leaves  for  con- 
sideration the  correctness  of  the  court's  instructions. 
No  particular  error  in  the  instructions  is  pointed  out 
or  insisted  upon.  The  court  submitted  the  question 
whether  the  lease  between  plaintiff  in  error  and  Thomas 
Boyd  was  in  fact,  by  agreement  between  them,  termi- 
nated. This  was  the  theory  of  the  defendant  in  error,  and, 
as  we  have  seen,  was  sustained  by  the  evidence.  Plain- 
'  tiflf  in  error  contends  that  this  question  ought  not  to  have 
been  submitted,  because  there  never  was  a  surrender  of 
the  lease,  but  an  assignment  of  it  to  Mulvihill,  who  being 
concededly  insane  at  the  time,  the  assignment  was  void, 
and  that  the  parties  therefore  stand  in  the  same  relation 
as  if  no  assignment  had  been  attempted.  As  to  the  as- 
signment by  Thomas  Boyd,  and  the  undertaking  of  the 
defendant  in  error  to  assume  the  obligations  of  the  lease, 
this  position  is  correct;  but  it  does  not  change  the  fact 
that  prior  to  such  attempted  assignment  the  lease  had, 
by  operation  of  law,  been  terminated  between  the  parties 
thereto,  both  treating  it  as  having  been  surrendered,  and 
plaintiff  in  error  no  longer  looking  to  Thomas  Boyd  for 
any  portion  of  the  rent  The  instructions  given  very 
fairly  presented  the  question  for  determination,  and  we 
find  no  error  in  them  or  in  the  refusal  of  those  requested. 
It  is  therefore  recommended  that  the  judgment  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affirmibd. 
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J.  R.  P.  Brown  v.  Samuel  Houghton. 

Filed  February  6,  1902.    No.  10,693. 
OommisBioner's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:    AssiomcENTs  Not  ik  Bbdbfs.    Assignments  of 

error  tiot  argued  or  relied  on  in  briefs  of  counsel  will  be  deemed 
waived. 

2.  Pleading:    Demurrer  to  Answer  Overrxtled:   Dismissal  Upon  Fail- 

ure TO  Plead.  In  an  action  for  an  accounting,  wherein  the  an 
swer  in  addition  to  a  general  denial  pleads  a  final  settlement  be- 
tween the  parties,  and  plaintiff  demurs  to  such  answer  on  the 
gromid  that  it  does  not  state  facts  sufficient  to  constitute  a 
defense,  and  after  an  adverse  ruling  elects  to  stand  on  his  de- 
murrer, refusing  to  plead  further,  a  judgment  of  dismissal  by  the 
trial  court  Is  proper. 

3.  Judgment:  BirrEcr  or  Demurrer  Upon  Rxoord.    A  demurrer  searches 

the  entire  record,  and  judgment  must  go  against  him  whose  plead- 
ing was  first  defective  in  sub^nce. 

Error  from  the  district  court  for  Cuming  county. 
Tried  below  before  Evans,  J.    Affirmed. 

Brome  &  Burnett ^  for  plaintiff  in  error. 

M.  McLaughlin^  contra. 

E[IRKPATRIGE,  G. 

This  is  a  suit  brought  in  the  district  court  for  Cuming 
county  by  plaintiff  in  error  against  defendant  in  error 
for  an  accounting.  The  action  taken  by  the  trial  court, 
aB  disclosed  by  the  record,  is  as  follows :  "Plaintiff  asked 
leave,  and  was  granted  leave,  to  withdraw  his  reply,  and 
asked  and  obtained  leave  to  demur  to  defendant's  answer ; 
and  said  demurrer  was  submitted  to  the  court,  and  the 
court  being  fully  advised,  overrules  said  demurrer,  to 
which  ruling  plaintiff  excepts.  And  said  plaintiff  elect- 
ing to  stand  upon  his  demurrer,  and  declining  further  to 
plead,  it  is  therefore  considered  and  adjudged  by  the 
court  said  plaintiff's  cause  of  action  be  dismissed,  that 
he  take  nothing  by  his  writ;  that  the  defendant  go  hence 


426  NEBRASKA  REPORTS.     [Unofficial. 

Brown  v.  Houghton.  * 

without  day,  and  recover  his  costs  herein  expended,  taxed 

at  I ^."     From  this  judgment  of  dismissal  plaintiff 

prosecutes  error  to  this  court 

In  his  brief  filed,  plaintiff  in  error  does  not  contend 
that  the  c6urt  erred  in  overruling  the  demurrer  to  defend- 
ant's answer,  but  contends  only  that  the  court  erred  in 
dismissing  the  action  without  a  trial  upon  the  merits. 
The  settled  rule  is  that  errors  not  argued  in  briefs  will 
be  deemed  waived,  and  this  leaves  but  a  single  question 
for  determination,  namely,  whether  the  judgment  of  dis- 
missal was  proper.  The  answer  filed  by  the  defendant 
consists  principally  of  evidential  facts,  argumentative 
denials,  and  legal  conclusions,  and  if  the  question  had 
been  raised  and  presented  to  the  trial  court  by  a  motion 
to  strike,  very  nearly  all  of  the  answer  would  without 
doubt  have  been  stricken  out.  It  may  be  said,  however, 
that  the  entire  answer  taken  -together  contains  enough  to 
amount  to  a  general  denial  of  all  material  matters  pleaded 
in  the  petition,  and  in  addition  to  such  denial,  the  follow- 
ing :  "The  defendant  further  alleges  that  on  or  about  the 
15th  day  of  November,  1888,  the  plaintiff  and  defendant, 
at  the  request  of  said  plaintiff,  sold  at  public  vendue, 
all  the  stock,  the  agricultural  implements  on  said  farm, 
except  five  horses,  a  haystacker  and  sweep,  horse-rake, 
two  stirring  plows,  3  double  farm  wagons,  about  16  head 
of  cattle  and  a  few  hogs.  Said  sale  aggregated  f 3,249.20, 
and  at  said  time  there  was  a  full  and  complete  settle- 
ment between  the  plaintiff  and  defendant  of  all  matters 
between  them  under  said  contract,  and  the  plaintiff 
turned  over  to  this  defendant  as  his  share  and  interest 
in  said  stock  and  implements  the  sum  of  fl,500  in  notes 
taken  upon  said  sale."  To  this  answer  plaintiff  submitted 
a  general  demurrer,  and  thereby  admitted  that  portion  of 
the  answer  hereinbefore  set  out  to  be  true. 

The  rule  is  elementary  in  this  state,  that  when  assailed 
by  a  general  demurrer,  a  pleading  will  be  liberally  con- 
strued with  a  view  to  sustaining  it,  if  taken  together  it 
states  facts  sufficient  to  entitle  the  pleader  to  relief.    The 
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submission  of  the  case  on  the  demurrer  of  plaintiflE  to 
the  answer  of  the  defendant  is  a  trial  of  the  cause,  and 
it  would  be  wholly  a  matter  within  the  discretion  of  the 
trial  court  whether  or  not  after  an  adverse  ruling  upon 
the  demurrer  plaintiff  would  be  permitted  to  plead 
further. 

In  Bliss,  Code  Pleading  [3d  ed.],  section  417,  it  is 
said :  "As  a  demurrer  presents  an  issue  upon  which  the 
parties  go  to  trial,  judgment  must  necessarily  be  ren- 
dered upon  the  decision,  unless  the  demurrer  be  with- 
drawn and  further  pleading  permitted.  If  it  be  overruled, 
the  demurrant,  if  he  wishes  to  make  an  issue  of  fact, 
should  ask  leave  to  withdraw  his  demurrer,  and  to  answer 
or  reply  as  the  case  may  be.  Without  a  formal  applica- 
tion, leave  to  plead  to  the  merits,  followed  by  such  plead- 
ing, is  treated  as  such  withdrawal." 

In  BeoAimont  v.  H enrich^  24  Ohio  St.,  at  page  446,  it 
is  held  that  a  submission  of  a  cause  on  a  demurrer  to 
the  answer,  interposed  on  the  ground  that  the  answer 
does  not  contain  a  defense,  is  a  final  submission  unless 
leave  is  obtained  to  reply  or  amend,  and  that  without 
additional  pleadings,  the  legal  consequence  of  the  over- 
ruling of  such  a  demurrer  was  a  judgment  of  dismissal. 

Plaintiff  in  error  upon  the  overruling  of  his  demurrer 
refused  to  plead  further,  and  the  court  accordingly 
entered  a  judgment  of  dTsmi>ssal.  To  this  ruling  the  plain- 
tiff in  error  took  no  exceptions,  and  he  was  at  that  time 
no  doubt  satisfied  with  the  action  of  the  trial  court.  It 
would  seem  that  if,  as  alleged  by  defendant  in  error,  there 
had  been  a  full  and  complete  settlement  of  all  the  matters 
set  out  in  the  petition,  unless  plaintiff  in  error  sought  to 
set  aside  this  settlement  on  the  ground  of  fraud  or  mis- 
take, there  was  nothing  in  the  case  to  litigate.  Again, 
the  action  of  the  trial  court  seems  to  have  been  correct, 
for  the  reason  that  the  petition  filed  by  plaintiff  in  error 
wholly  failed  to  state  a  cause  of  action.  We  have  very 
carefully  examined  the  voluminous  petition  filed  by  plain- 
tiff in  error,  and  at  no  place  in  the  petition  do  we  find  any 
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allegation  that  there  is  any  amount  due  plaintiff  in  error 
from  defendant  in  error^  or  that  upon  an  accounting  any- 
thing would  be  found  due.  In  the  absence  of  these  allega- 
tions, the  petition  failed  to  state  a  cause  of  action.  It 
would  be  unreasonable  to  contend  that  the  time  of  the 
courts  should  be  taken  up  in  accountings  between  indi- 
viduals in  cases  where  the  party  seeking  the  accounting 
does  not  claim  that  there  is  anything  due  him,  and  this 
would  be  especially  true  where  the  plaintiff  admits  that 
the  matters  in  controversy  between  the  parties  have  been 
settled.  A  demurrer  searches  the  entire  record,  and  judg- 
ment must  go  against  the  party  whose  pleading  was  first 
defective  in  substance.  West  Point  Poioer  &  Land  Im- 
provement Go.  V.  State y  49  Neb.,  223;  State  v.  Stuht,  52 
Neb.,  at  page  223 ;  State  v.  MooreSy  52  Neb.,  at  page  777. 
It  follows  that  there  is  no  error  in  the  record,  and  it  is 
therefore  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

AFFIBMia). 


Wbnzel  Hbkdijtchka  bt  AI4.  v.  Sabah  Foss  et  au 

Filed  Fbbbuaby  6,  1902.    No.  10,668. 
Commissioner's  opinion.    Department  No.  2. 

1.  Wills:    Rights  of  Legatees  in  Residttart  Estate.    If  a  will  gives 

legacies  generally  and  also  glyes  tlie  residue  of  the  real  and  per- 
sonal estate  in  one  mass,  the  legacies  constitute  a  charge  upon  the 
whole  residuary  estate,  real  as  well  as  personal. 

2.  Bzecutors  and  Administrators:    Bonds:    Liability  fob  Legaodss: 

Wnxs.  Executors  who  are  also  residuary  legatees  and  have  given 
bond  under  section  165  of  the  decedent  act,  take  the  estate  free  of 
the  lien  of  such  legacies,  but  if,  instead  of  such  bond,  the  bond 
required  of  a  general  executor  is  given,  such  legacies  will  be  a 
charge  upon  the  estate. 

8.  WUls:  ExEcuTOB  A  Residuabt  Legatee:  Rights  or  Purchases.  A 
purchaser  of  land  from  an  executor  who  derives  his  title  through 
the  will  as  residuary  legatee  is  bound  by  the  terms  of  the  wiU 
which  impose  a  charge  upon  the  land. 
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Error  from  the  district  court  for  Richardson  county. 
Tried  below  before  STUiii,  J.    Affirmed. 

J.  H.  Broody y  for  plaintiffs  in  error. 

The  language  of  the  will  does  not  charge  the  land  with 
the  payment  of  legacies.  29  Am.  &  Eng.  Ency.  Law  [1st 
ed.],  352-354;  Lupton  v.  Lupton,  2  Johns.  Ch.  [N.  Y.], 
614;  Leigh  v.  Savidge,  14  N.  J.  Eq.,  at  page  134. 

The  bond  given  became  a  substitute  for  the  estate.  1 
Woerner,  American  Law  of  Administration^  434;  Com- 
piled Statutes,  section  2679;  Thompson  v.  Brown^  16 
Mass.,  179 ;  Thayer  v.  Winchester^  133  Mass.,  447. 

W.  8.  Baird  and  E.  A.  Tucker^  contra. 

The  language  of  the  will  charges  the  land  with  the  pay- 
ment of  legacies.  Beach,  Law  of  Wills,  section  248; 
•  Cook  V.  banning,  40  N.  J.  Eq.,  369;  Scott  v.  Stebhins,  91 
N.  Y.,  605;Hoyt  v.  Hoyt,  85  N.  Y.,  142;  Hoover  v.  Hoover, 
5  Pa.  St.,  351;  Cable's  Appeal,  91  Pa.  St.,  327-329; 
Thayer  v.  Finnegan,  134  Mass.,  62;  Gardner  v.  Gardner, 

3  Mason  [U.  S.],  178;  Taft  v.  Morse,  4  Met.  [Mass.],  523; 
King  v.  Denison,  1  Ves.  &  Bea.  [Eng.],  260;  4  Kent,  Com- 
mentaries, 541;  2  Redfield,  Wills,  210,  citing  Harris  v. 
Fly,  7  Paige  Ch.  [N.  Y.],  421;  Dickinson  v.  Worthington, 

4  Hughes  [U.  S.],  430;  Beach,  Law  of  Wills,  section  255; 
Lofton  V.  Moore,  83  Ind.,  112;  1  Dembitz,  Land  Titles, 
section  98,  page  752;  Aston  v.  OallowoAf,  3  Ired.  Eq.  [N. 
Car.],  126;  Devereux  v.  Devereux,  78  N.  Car.,  386;  Henry 
V.  Oriffis,  56  N.  W.  Rep.  [la.],  670;  Birdsall  v.  Hewlett, 
1  Paige  Oh.  [N.  Y.],  32;  Merrill  v.  Bickford,  65  Me.,  118; 
Wycoff  t;.  Wi/co;f,48N.  J.Eq.,113,  21  Atl.Rep.,287;  Scha/nk 
V.  Arrowsmith,  9  N.  J.  Eq.,  314;  2  Jarman,  Wills  [5th  ed.], 
sections  596,  603,  604,  605,  606,  620 ;  13  Am.  &  Eng.  Ency. 
Law  [1st  ed.],  117;  In  re  Netvcomb's  Will,  67  N.  W.  Rep. 
[la,],  587;  2  Woerner,  American  Law  of  Administration 
[1st  ed.],  section  491;  Bray  v  Lamb,  2  Dev.  Eq.  [N.  Car.], 
372;  Biddle  v.  Gaara/voay,  6  Jones  Eq.  [N.  Car.],  95; 
Allegheny  National  Bank  v.  Ha/ys,  12  Fed.  Rep.,  663; 


430  NEBRASKA  REPORTS.     [Unopfioial. 

Herdlitchka  v.  Foes. 

Hartson  v.  Elden,  50  N.  J.  Eq.,  522;  3  Ballard,  Law  of  Real 
Property,  section  450;  Hawkins,  Wills.  [2d  ed.],  294;  In 
re  Weiler's  Estate,  169  Pa.  St.,  66,  32  Atl.  Rep.,  101; 
Will  of  Root,  81  Wis.,  263,  51  N.  W.  Rep.,  435;  Turner  v. 
Qibb,  22  Atl.  Rep.  [N.  J.],  581. 

The  conditions  in  the  bond  prevented  its  substitution 
for  the  estate.  Buel  v.  Dickey,  9  Neb.,  at  page  292; 
Thayer  v.  Winchester,  133  Mass.,  447;  Lafferty  v.  People's 
Savings  Bank,  76  Mich.,  35;  Bums  v.  Berry,  42  Mich., 
176;  Winegar  v.  Newland,  44  Mich.,  367;  Hoffnum  v. 
Beard,  32  Mich.,  218. 

Sedgwick,  0. 

This  case  was  brought  to  this  court  from  the  district 
court  for  Richardson  county  upon  proceedings  in  error. 
It  involves  the  construction  of  the  will  of  Richard  S. 
Molony,  Sr.  The  will  and  codicil  were  executed  at  the 
same  time.  Defendants  in  error,  who  were  plaintiffs 
below,  were  legatees  in  the  will  and  codicil,  each  being 
given  a  specific  annuity,  and  they  seek  in  this  action  to 
have  their  annuities  declared  a  charge  upon  the  land  and 
enforced  by  a  sale  of  the  land.  The  defendants  (plaintiffs 
in  error)  claim  through  the  same  will.  Two  children  of 
the  testator  were  residuary  legatees,  and  were  also  ap- 
pointed executor  and  executrix  of  the  will.  No  power 
to  sell  land  is  expressed  in  the  will.  Without  an  order  of 
court,  the  executors  sold  the  land  in  question  to  defend- 
ants, who  took  their  warranty  deeds  therefor,  for  full 
value  as  innocent  purchasers  without  any  notice  of  defects 
in  the  title,  except  constructive  notice  given  by  the  public 
records,  the  will  having  been  duly  probated  and  recorded. 
The  trial  court  found  that  there  was  no  personal  estate, 
and  this  finding  is  supported  by  the  evidence. 

1.  The  first  question  is:  Did  the  will  make  these 
legacies  a  charge  upon  the  land?  It  contained  these  pro- 
visions: "Said  legacies  to  be  paid  by  my  executor  out 
of  my  estate,"  and  "I  give  and  devise  all  the  residue  of 
my  estate  both  real  and  personal  to  my  two  children, 
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Annie  H.  Neeley  and  Richard  S.  Molony,  Jr.,  to  be  divided 
equally  between  them  and  to  their  heirs  forever."  Under 
these  provisions  there  can  be  no  doubt  that  the  legacies 
were  nirale  a  charge  upon  the  land.  "If  legacies  be  given 
generally,  and  afterwards  the  residue  of  the  refel  and  per- 
sonal estate  be  given  in  one  mass,  the  legacies  constitute 
a  charge  upon  the  whole  residuary  estate,  real  as  well  as 
personal."  Beach,  Law  of  Wills,  section  248;  Turner  v. 
Gihh,  48  N.  J.  Eq.,  526,  22  Atl.  Rep.,  580;  In  re  Will  of 
Neweomh,  98  la.,  175,  67  N.  W.  Rep.,  587. 

2.  The  plaintiffs  in  error  insist  that  their  grantors, 
being  executor  and  executrix  of  the  will,  and  having 
given  the  bond  prescribed  by  the  statute  to  be  given  by 
residuary  legatec^s,  the  land  thereby  became  absolutely 
the  property  of  the  residuary  legatees. 

Our  Compiled  Statutes,  section  2679,  Decedent  act, 
section  165,  provides  that  executors  who  are  residuary 
legatees  may  give  a  bond  conditioned  "to  i)ay  all  the  debts 
and  legacies  of  the  testator,"  and  when  such  bond  is  given, 
they  take  the  estate  absolutely.  The  bond  takes  the  place 
of  the  property  so  far  as  creditors  and  other  legatees  are 
concerned.  Duel  v.  Dickey,  9  Neb.,  285.  But  the  bond 
given  in  this  case  did  not  comply  with  the  provisions  of 
the  statute  in  that  regard.  Its  condition  was  not  to 
pay  all  the  debts  and  legacies  of  the  testator,  but  so  to 
administer  "according  to  law  and  to  the  will  of  the 
testator,  all  his  goods,  chattels,  rights,  credits  and  estate, 
which  shall  at  any  time  come  to  their  possession  or  to 
the  possession  of  any  otlier  person  for  him,  and  out  of  the 
same  shall  pay  and  discharge  all  debts,  legacies  and 
charges,  chargeable  on  the  same,  or  such  dividends  thereon 
as  shall  be  ordered  and  decreed  by  the  county  court" 
This  bond  clearly  did  not  comply  with  the  provisions  of 
the  statute  relied  upon. 

3.  The  defendants  having  taken  their  title  from  the 
devisees  named  in  the  will  were  bound  to  take  notice  of 
the  title  of  their  grantors  as  disclosed  by  the  record,  and 
cannot  now  claim  any  right  as  innocent  purchasers.    The 
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decree  of  the  district  court  fixed  these  legacies  as  charges 
ui>on  the  land. 
It  is  recommended  that  the  decree  of  the  district  court 

be  aflftrmed. 
OiiDHAM  and  PouNDy  CC,  concur. 

AFFIBMBD. 


ALIiBN  BOUBNB,  APPBZLIiBB^  V.  EVAMNB  O'CONNER,  ADMIN- 
ISTRATRIX OF  THE  Estate  op  Thomas  O'Oonner,  D»- 

OBASBD^  APPELLANT. 

Filed  Febbuabt  6»  1902.    No.  10,821. 

Ck)miniB8loiier'8  opinion.    Department  No.  1. 

Appeal  and  Error:  Conixiotino  Evidence.  Where  the  evidence  is  oon- 
fiicting,  bat  sufficient  competent  evidence  is  In  the  record  to  sup- 
port the  finding,  the  judgment  will  not  be  set  aside  by  a  reviewing 
court 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Pawohtt,  J.    Affirmed. 

O.  A.  Balduoin  and  /.  R.  Andrews,  for  appellant 

Wharton  d  BoM-d,  contra^ 

Kirkpatbiok,  0. 

This  is  a  suit  brought  in  the  district  court  for  Douglas 
county  by  Allen  Bourne,  appellee,  against  Thomas  CVOon- 
ner,  and  others,  appellants,  to  foreclose  a  mortgage  given 
on  the  20th  day  of  May,  1892,  by  Thomas  O'Conner  and 
wife,  Ann  O'Conner,  to  the  Mutual  luTestment  Company, 
and  by  it  assigned  to  appellee  before  maturity.  The  peti- 
tion is  in  the  usual  form  for  the  foreclosure  of  mortgages, 
and,  in  addition,  pleads  that  Ann  O'Conner  died  after 
the  execution  of  the  mortgage  and  some  years  before  the 
commencement  of  this  suit.  Thomas  O'Conner  filed  an 
answer,  in  which  he  denied  the  execution  of  the  mortgage, 
both  on  his  part  and  on  the  part  of  Ann  O'Conner,  his 
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wife,  and  pleaded  that  he  signed  the  note  and  mortgage 
for  the  purpose  of  securing  a  loan  for  |7,000,  and  that  his 
wife,  Ann  O'Conner,  refused  to  sign  the  mortgage  and 
never  did  sign  it,  but  that  his  wife's  name  was  signed  to 
the  mortgage  by  his  daughter,  Theresa  O'Oonner.  A  reply 
was  filed,  admitting  that  the  wife  never  signed  the  mort- 
gage, but  alleging  that  her  name  was  signed  by  her 
daughter,  Theresa,  in  her  presence  and  upon  her  direction, 
and  that  Ann  O^Conner  duly  acknowledged  the  execution 
of  the  mortgage  to  be  her  voluntary  act  and  deed.  Trial 
was  had  which  resulted  in  a  decree  foreclosing  the  mort- 
gage. Pending  the  prosecution  of  the  appeal  of  the  cause 
to  this  court,  Thomas  O^Conner  died,  and  the  action  was 
revived  in  the  name  of  his  daughter,  Evaline  O'Conner, 
his  administratrix. 

The  only  question  involved  in  the  controversy  is  one 
of  fact,  namely,  whether  or  not  Theresa  O'Conner  signed 
the  name  of  her  mother  to  the  note  and  mortgage  in  suit 
under  the  direction  and  at  the  request  of  her  mother,  Ann 
O'Conner,  and  whether  or  not  Ann  O'Conner  acknowledged 
the  execution  of  the  mortgage  as  required  by  law.  The  evi- 
dence in  the  case,  briefly  stated,  is  as  follows :  The  notary 
public  who  took  the  acknowledgment  swears  positively 
that  he  went  to  the  residence  of  the  O'Conners  and  in 
the  presence  of  Thomas  O'Conner  and  his  daughter, 
Theresa,  asked  Mrs.  Ann  O'Conner  to  execute  the  note 
and  mortgage  in  suit;  that  Ann  O'Conner  told  him  that 
she  did  not  write  her  own  name,  and  that  her  daughter, 
Theresa,  usually  signed  her  name  for  her,  and  had  done 
so  to  several  mortgages,  and  would  do  so  in  this  case; 
that,  accordingly,  Thomas  signed  the  mortgage,  and  his 
daughter,  Theresa,  in  the  presence  of  her  mother,  wrote 
her  mother's  name  to  the  bond,  coupons  and  mortgage. 
The  notary  says  that  he  then  took  the  mortgages  ( there 
being  a  commission  mortgage  in  addition  to  the  principal 
mortgage)  and  Thomas  O'Conner  having  acknowledged 
the  mortgage,  presented  them  to  Mrs.  Ann  O'Conner,  and 
asked  her  whether  the  execution  was  her  voluntary  act 
82 


434  NEBRASKA  REPORTS.     [Unofficial. 

Bourne  v.  O*  Conner. 

and  deed,  and  that  she  replied  it  was.  He  Jthen  took  the 
mortgages  to  the  bank  and  filled  out  the  acknowledgments 
in  regular  form. 

Thomas  O'Conner,  his  daughter,  Theresa,  and  his 
daughter,  Katie,  each  testify  that  the  notary  came  to  the 
house  for  the  purpose  of  taking  the  mother's  acknowl- 
edgment, and  that  the  mother  then  and  there  informed 
the  notary  that  she  would  not  execute  the  moi-tgages  and 
would  have  nothing  to  do  with  the  matter ;  that  the  notary 
then  returned  to  the  bank.  Thomas  O'Conner  testified 
that  he  then  went  to  the  bank,  and  that"  the  oflScers  of 
the  bank  informed  him  that  it  would  be  sufficient  if  his 
daughter,  Theresa,  signed  her  mother's  name  to  the  note 
and  mortgage,  and  that  accordingly  he  and  Theresa,  in 
the  afternoon,  went  to  the  bank  and  there  executed  the 
papers  in  the  bank ;  that  they  had  no  ink  in  the  office  at 
home,  and  that  no  papers  were  signed  there,  and  that 
Theresa  s^ignc^d  her  mother's  name  to  the  note,  mortgages 
and  coupons  at  the  bank  in  the  presence  of  her  father; 
that  the  mother  was  not  present  and  knew  nothing  about 
the  signing  of  her  name  to  the  note  and  mortgage.  The 
testimony  of  Thomas  O'Conner  and  Theresa  O'Conner  is 
coiToborated  by  that  of  the  daughter,  Kate,  to  the  extent 
that  she  testifies  that  her  father  and  sister  left  home 
to  go  to  the  bank. 

The  officers  of  the  bank,  three  in  number,  in  addition 
to  the  notary  public,  who  was  also  a  clerk  in  the  bank, 
all  testify  that  no  papers  were  signed  at  the  bank  except 
that  Thonms  O'Conner  signed  the  bond  and  coupon  there ; 
that  the  officers  of  the  bank  informed  Thomas  O'Conner 
that  his  daughter,  Theresa,  could  not  execute  the  note 
and  mortgages  for  her  mother  except  in  her  mother's 
presence,  and  that  the  notary  left  the  bank  in  company 
with  Thomas  O'Conner  and  his  daughter,  Theresa,  to 
go  to  the  home  of  the  O'Conners  to  take  the  acknowledg- 
nent  of  the  mother,  and  that  in  due  time  the  notary  re- 
turned to  the  bank  with  the  papers  executed. 

The  commission  note  and  mortgage,  and  four  of  the 
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coupons  on  the  principal  bond  were  paid  before  the  com- 
mencement of  this  suit,  and  at  no  time  prior  thereto  was 
the  question  ever  suggested  by  Thomas  O'Conner,  or  by 
his  wife  during  her  lifetime,  that  the  latter  had  not 
prox)erly  acknowledged  the  execution  of  the  mortgage. 
|5,000  or  $6,000  of  the  money  obtained  on  tiiis  loan  were 
used  to  pay  off  a  prior  mortgage  on  the  same  property, 
to  which  it  is  admitted  Theresa  O'Conner  signed  her 
mother's  name,  but  whether  ]>j  the  authority  of  her 
mother  or  not  does  not  appear. 

The  determination  of  the  question  involved  was  pe- 
culiarly for  the  tiiial  court  before  whom  the  witnesses 
appeared.  After  hearing  all  the  evidence  the  trial  court 
found  that  Ann  O'Conner  directed  her  daughter,  Theresa 
O'Conner,  to  execute  the  note  and  mortgage  in  suit,  and 
that  the  mother  acknowledged  such  execution  to  be  her 
voluntary  act  and  deed.  We  have  carefully  examined 
the  evidence,  and  we  are  unable  to  say  that  the  finding  of 
the  trial  court  is  not  sustained  by  sufficient  competent 
evidence.  It  is  not  the  province  of  this  court  to  reverse  a 
finding  and  judgment  of  a  trial  court  because  it  may  ap- 
pear that  a  preponderance  of  the  evidence  is  against  such 
finding  and  judgment.  If  there  is  a  conflict  of  the  evi- 
dence, and  the  finding  of  the  trial  court  is  supported  by 
sufficient  comx)etent  evidence,  this  court  will  not  interfere 
with  such  finding.  Grraham  v.  Frazier,  49  Neb.,  90.  There 
is  ample  evidence  in  the  record  to  sustain  the  finding  of 
the  trial  court.  It  is  therefore  recommended  that  the 
judgment  of  the  district  court  be  affirmed. 

Hastings  and  Day^  CC,  concur. 

Affirmed. 
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William  Doering,  appellant,  v.  B.  V.  Kohout,  Substi- 
tuted FOE  Mathbw  G.  Grebb^  bt  al.,  appellees. 

Filed  Febbttabt  6,  1902.    No.  10,870. 
Commissioner's  opinion.    Department  No.  8. 

1.  Pleading^:    Denial  of  "Material  Allboation":  Waiveb.    A  married 

woman  held  title  to  certain  real  estate  and  a  Judgment  creditor 
of  her  husband  filed  a  bill  to  subject  the  property  to  the  payment 
of  his  Judgment.  The  answer  among  other  allegations  contained 
the  following:  "Defendant  denies  every  material  allegation  of  the 
petition.'*  Held,  That  as  the  plaintiff  did  not  in  any  manner 
question  the  sufficiency  of  this  answer  in  the  district  court  he 
could  not  on  appeal,  treat  it  as  insufficient,  or  as  confessing  the 
allegations  of  the  petition. 

2.  Creditor's  Suit:   Appeal  and  Ebbob:    EIvidence.    Bvidence  examined 

and  held  to  warrant  the  decree  entered. 

Appeal  from  the  district  court  for  Thayer  county. 
Tried  below  before  Hastings,  J.    Affirmed. 

J.  N.  Rickards,  for  appellant. 

T.  O.  Marshall  and  C.  L.  Richards^  contra. 

Duffib,  0. 

The  plaintiff  and  appellant  commenced  this  action  to 
subject  certain  lands  standing  in  the  name  of  Mary  E. 
Grebe  to  the  satisfaction  of  a  judgment  held  by  him 
against  Mathew  G.  Grebe,  the  husband  of  Mary  E.  Grebe. 
North,  the  holder  of  a  mortgage  on  the  premises,  was  made 
a  party,  it  being  alleged  in  the  petition  that  his  mort- 
gage was  paid,  but  not  released  of  record.  The  decree 
found  that  the  mortgage  held  by  North  had  not  been 
fully  paid,  and  declared  it  a  first  lien  on  the  premises  in 
favor  of  North  for  the  amount  yet  due.  There  was  a 
general  finding  in  favor  of  Mrs.  Grebe  and  the  bill  was 
dismissed  as  to  her.  The  plaintiff  has  appealed  from 
the  decree  and  questions  its  correctness  only  so  far  as  it 
finds  in  favor  of  Mrs.  Grebe. 

In  her  answer  Mrs.  Grebe  "denied  every  material  alle- 
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gation  of  tho  petition."  It  is  urged  that  this  is  not  good 
pleading,  and  does  not  put  the  plaintiff  to  the  proof  of 
the  facts  alleged  in  his  petition.  Conceding  this  to  be 
true,  as  we  think  we  must,  if  it  had  been  sought  to  take 
advantage  thereof  at  the  proper  time  and  in  a  proper 
manner,  still  as  the  plaintiff  did  not  in  any  manner  ques- 
tion the  sufl&ciency  of  the  answer  by  motion  or  demurrer 
or  by  motion  for  judgment  on  the  pleadings,  and  further 
did  not  object  to  the  introduction  of  evidence  thereunder, 
but  treated  it  as  presenting  an  issue  to  be  tried  by  the 
court,  we  have  no  doubt  that  he  can  not  in  this  court 
for  the  first  time  insist  on  the  insufficiency  of  an  answer 
which  he  accepted  as  presenting  a  good  defense  and  call- 
ing on  him  for  proof  in  support  of  the  allegations  of  his 
petition.  It  would  not  be  fair  either  to  the  trial  court 
or  to  the  defendant  for  us  to  treat  as  insufficient  an 
answer  which  was  not  in  anywise  called  in  question  in 
the  district  court.  A  careful  examination  of  the  record 
satisfies  us  that  there  is  evidence  sufficient  to  support  the 
findings  of  the  court,  and  under  the  rule  so  long  in  force 
in  this  state,  that  the  findings  of  fact  of  the  trial  court 
will  not  be  disturbed  when  supported  by  competent  testi-  ^ 

mony,  we  could  not,  even  should  we  disagree  with  the  •^'     / 

trial  judge  as  to  the  weight  of  the  testimony,  disturb  the 
findings. 

Complaint  is  made  that  the  district  court  allowed  Mrs. 
Grebe  to  retain  this  property  although  purchased  with  / 

money  furnished  by  her  husband,  upon  the  ground  that        r 
such  money  was  exempt  to  him  as  wages  received  as  a        ■ 
traveling  salesman  which  he  could  dispose  of  as  he  saw       ^ 
fit.    We  are  unable  to  find  anything  of  the  kind  in  the 
record.    The  evidence  is  quite  conclusive  that  Mrs.  Grebe 
had  loaned  money  to  her  father.     She  had  al^^o  received 
some  amount  from  her  mother's  estate,  and  had  made  a 
profit  of  about  |700  on  the  purchase  and  sale  of  another 
tract  of  land,  all  of  which  was  invested  in  the  premises 
in  controversy.    It  is  true  that  her  husband  testified  that 
after  supporting  his  family,  he  gave  to  his  wife  from 


/ 


/ 
4 


r. 


V 


\ 


V 


438  NEBRASKA  REPORTS.     [Unofficial. 

Doerlng  v.  Kohout. 

month  to  month,  anything  remaining  of  his  monthly 
{•alary,  but  this  he  states  was  in  payment  of  a  debt  due 
her.  We  find  nothing  in  the  record  which  should  work  a 
reversal  of  the  case,  and  tlierefore  recommend  that  the 
decree  of  the  district  court  be  affirmed. 


Ames  and  Albert,  CO.,  concur. 
Opinion  on  rehearing  follows. 


Affirmed. 


William  Doering,  appelt^nt,  v.  B.  V.  Kohout,  Substi- 
tuted FOR  Mathew  G.  Grebe^  bt  al.,  appellees. 

Filed  July  1,  1902.    No.  10,870. 

Commissioner's  opinion.    Department  No.  3. 

Creditors'  Suit:    Evidence:    Pleading.    Evidence  examined  and  former 
opinion  adhered  to. 

Rehearing  of  case  reported  ante,  page  436. 

Appeal  from  the  district  court  for  Thayer  county. 
Tried  below  before  Hastings,  J.  Former  opinion  of  af- 
firmance ad  helped  to, 

J.  N.  Richards  and  F,  I.  Foss,  for  appellant. 

T.  C.  Marshall,  0.  L,  Richards  and  Stewart  &  Munger, 
contra. 

DUFFIE,  C. 

The  former  opinion  in  this  case  is  reported  ante,  page 
436,  and  in  89  N.  W.  Rep.,  268,  under  the  title  of  Doer- 
ing V.  Kohout,  The  brief  of  appellant  filed  in  support  of 
his  motion  for  a  rehearing,  called  our  attention  to  the 
evidence  in  such  a  manner  as  to  lead  us  to  doubt  the 
correctness  of  the  first  opinion,  and  for  that  reason  we 
desired  to  re-examine  the  record  in  the  light  of  the  appel- 
lant's brief,  fearing  that  an  injustice  might  have  been 
done.     A  careful  examination  of  all  the  evidence  in  the 
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case  serves  to  confirm  our  former  views  and  leads  us  to 
the  conclusion  that  the  district  court  entered  the  proper 
decree.  The  appellant,  being  a  judgment  creditor  of 
Mathew  G.  Grebe,  seeks  to  subject  to  the  payment  of  his 
judgment  the  northwest  quarter  of  section  6,  township 
1,  of  range  4  west,  in  Thayer  county,  the  record  title  of 
which  stands  in  the  name  of  Mary  E.  Grebe,  the  wife 
of  Mathew,  under  the  claim  that  the  land  was  purchased 
with  his  money  and  the  title  taken  in  the  name  of  his 
wife.  In  1885  Grebe  was  in  the  mercantile  business  in 
DeWitt,  Nebraska.  His  stock  in  January  of  that  year  in- 
voiced at  f  9,000.  In  July  he  sold  out  to  M.  D.  Haddox 
for  ?7,400.  At  that  time  he  was  indebted  to  W.  V.  Morse 
&  Co.,  of  Omaha,  in  the  sum  of  $5,868.51.  Morse  was  a 
witness  entirely  disinterested  in  the  result  of  this  suit 
and  we  have  no  reason  to  doubt  his  statement  as  to  the 
amount  of  the  indebtedness.  In  payment  for  his  stock 
of  goods  Grebe  took  from  Haddox  480  acres  of  Iowa  land, 
which  was  incumbered  by  a  mortgage  for  $5,500,  and  two 
notes,  one  for  $3,400  and  one  for  $800.  Shortly  after  the 
trade,  Grebe  conveyed  the  Iowa  land  to  W.  V.  Morse  & 
Co.  to  secure  the  amount  owing  them,  and  they  sold  and 
conveyed  the  land  bu,t  without  realizing  sufficient  to  pay 
the  amount  of  the  indebtedness.  The  two  Haddox  notes 
were  never  paid  and  were  at  the  date  of  the  trial  in  the 
possession  of  Grebe  and  are  attached  to  the  bill  of  excep- 
tions in  this  case.  Grebe  also  owned  a  store  building  at 
DeWitt  which  was  incumbered  by  a  mortgage  for  $1,000 
and  this  mortgage  was  foreclosed  and  the  property  taken 
by  the  mortgagee.  At  the  same  time  Grebe  was  indebted 
to  a  bank  in  DeWitt  for  which  Mrs.  Grebe  stood  as 
surety.  Mrs.  Grebe  was  the  owner  of  five  lots  in  DeWitt 
which  she  had  purchased  with  money  given  her  by  her 
mother,  and  these  lots  were  taken  by  the  bank  upon  the 
debt  of  her  husband  for  which  she  was  surety. 

The  evidence  is  somewhat  contradictory  regarding  the 
manner  in  which  Mrs.  Grebe  became  the  owner  of  the 
land  in  controversy  in  this  suit.    We  think,  however,  that 
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it  bears  out  the  claim  of  the  appellee  that  her  brother,  a 
land  agent,  first  purchased  in  her  name  a  tract  of  land, 
allowing  Us  commission  of  f75  to  be  used  as  the  first 
payment  thereon.  Some  time  afterward  this  land  was 
sold  at  a  profit  of  ?700  which,  together  with  something 
over  f 200  received  in  the  way  of  rents,  was  used  to  pur- 
chase the  land  in  suit.  At  the  time  of  the  purchase  the 
land  was  incumbered  by  a  mortgage,  and  the  appellant 
claims  that  Grebe's  money  was  used  to  discharge  the  mort- 
gage liens  and  to  this  extent  at  least  it  ought  to  be  sub- 
ject to  the  payment  of  the  judgment  against  him.  After 
Grebe  lost  his  property  he  secured  a  position  as  traveling 
salesman,  and  appellee  claims  that  he  gave  his  wife  what 
remained  of  his  salary  from  month  to  month  after  sup- 
porting his  family,  to  be  applied  to  the  indebtedness  due 
her  from  him,  and  that  in  this  manner  a  fund  was  ac- 
cumulated with  which  the  mortgage  indebtedness  against 
the  land  was  discharged. 

It  is  quite  apparent  that  Grebe  was  indebted  to  his  wife 
in  the  sum  of  at  least  $500,  the  value  of  her  lots  which 
were  taken  to  satisfy  Grebe's  debt  to  the  DeWitt  bank, 
and  that  he  had  a  right  to  use  his  salary  to  pay  this  debt 
if  he  chose  so  to  do,  even  though  he  .was  not  legally  liable 
therefor.  The  salary  which  he  earned  from  month  to 
month  was  exempt  to  him  under  our  statute  and  what- 
ever remained  after  supporting  his  family  could  be  used 
by  him  in  any  way  he  saw  fit,  regardless  of  the  claims 
of  creditors  upon  him.  If  he  chose  to  give  this  salary 
or  any  part  of  it  to  his  wife,  his  creditors  have  no  legal 
cause  of  complaint,  and  upon  this  branch  of  the  case  it 
is  wholly  immaterial  whether  any  debt  existed  in  favor 
of  his  wife  or  not.  From  a  careful  re-examination  of  the 
record  we  see  no  reason  to  change  the  opinion  at  which 
we  first  arrived,  and  therefore  recommend  that  the  decree 
of  the  district  court  be  affirmed. 

Ames  and  Albert,  CO.,  concur. 

Judgment  below  bbaffirmbd. 
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H.  P.  Mabferding  bt  al.  v.  Aech  S.  Jones. 

Filed  Febbuabt  6,  1902.    No.  10,873. 

Commissioner's  opinion.    Department  No.  3. 

Appeal  and  Erxxir:  Absence  of  Transcbift:  Liquobs.  A  Judgment  of 
a  district  court,  oi%  an  appeal  from  an  order  of  an  excise  board, 
granting  a  license  to  sell  malt,  spirituous  and  vinous  liquors,  will 
not  be  reviewed  by  this  court  in  the  absence  of  a  duly  certified 
transcript  of  the  application,  remonstrance  and  the  final  order  of 
such  board  in  the  premises. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

A.  (?.  Wolfenbarger^  T.  F.  A,  Williams  and  F.  J.  Kelley, 
for  plaintiffs  in  error. 

R.  D.  StearnSy  contra. 

Albert,  O. 

This  is  a  proceeding  in  error,  brought  to  reverse  a 
judgment  of  the  district  court,  purporting  to  affirm  an 
order  of  the  excise  board  of  the  city  of  Lincoln,  granting 
a  license  to  the  defendant  in  error  to  sell  malt,  spirituous 
and  vinous  liquors  in  said  city,  ov^r  the  remonstrance  of 
the  plaintiffs  in  error.  The  record  does  not  contain  the 
application,  the  remonstrance  or  the  final  order  of  the 
excise  board  in  the  premises.  There  is  what  purports  to 
be  a  bill  of  exceptions,  and  it  contains  matters  which 
might  have  been  intended  to  supply  the  omissions  named. 
But  the  bill  of  exceptions  is  certified  in  the  usual  form 
by  the  trial  judge,  and  there  is  attached  thereto  the  cer- 
tificate of  the  clerk,  which  is  also  in  the  usual  form.  It 
is  nowhere  certified  that  any  of  the  papers  constituting 
the  record  before  us  are  any  one  of  the  above  mentioned 
missing  records.  The  omissions  mentioned  preclude  us 
from  an  examination  of  the  record,  because  they  render 
it  impossible  to  form  an  opinion  as  to  the  correctness 
of  the  judgment  of  the  trial  court. 
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We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Dufpie,  CO.,  concur. 

Apfiembd. 


The  Fidelity  &  Casualty  Company  of  New  York  v. 

Field  &  Brown. 

Filed  February  6,  1902.    No.  10,907. 

Commissioner's  opinion.    Department  No.  2. 

Principal  and  Ag^ent:  Rights  of  Third  Persons.  The  appointment 
of  a  "general  agent"  carries  on  its  face  general  authority  to  act 
for  and  bind  the  principal  In  the  line  of  the  principal's  business. 
Hence,  as  to  persons  who  deal  with  such  an  agent  in  good  faith 
without  notice  of  the  exact  limits  of  his  authority,  the  principal 
will  be  bound  by  his  actfi  within  the  scope  of  his  apparent 
authority. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Hastings,  J.     Affirmed. 

J.  R.  Andrews  and  J.  W.  Deitreese^  for  plaintiff  in  error. 

G.  0.  Whedon,  contra. 

Pound,  C. 

There  is  really  but  one  question  of  law  involved  in  this 
case,  and  that  question,  we  think,  under  the  facts  found 
specially  bv  the  jury,  amounts  only  to  this :  has  a  person 
who  is  admittcMily  the  general  agent  of  an  insurance  com- 
pany, and  is  known  to  be  such  to  the  persons  with  whom 
he  is  dealing,  power  to  bind  the  company  by  a  contract 
employing  attorneys  to  defend  against  a  claim  made  upon 
the  company,  the  employment  of  attorneys  and  counsel 
being  in  fact  outside  of  the  actual  authority  of  such 
agent  and  a  matter  which  the  company  reserves  for  it- 
self? Where  the  persons  with  whom  such  contract  is 
made  are  ignorant  of  this  limitation,  there  can  be  but 
one  answer  to  this  proposition.     The  appointment  of  a 
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"general  agent"  carries  on  its  face  general  authority  to 
act  for  and  bind  the  principal  in  the  line  of  the  principaPs 
business.  Hence,  as  to  persons  who  deal  with  such  an 
agent  in  good*  faith  without  notice  of  the  exact  limits  of 
his  authority,  the  principal  will  be  bound  by  his  acts 
within  the  scope  of  his  apparent  authority.  Brown  v. 
EnOy  48  Neb.,  538;  Creighton  v.  Finlayson,  46  Neb.,  457; 
Oherne  v.  Burke y  30  Neb.,  581;  Phcenix  Insurance  Co.  v. 
Walter^  51  Neb.,  182.  In  the  case  at  bar  one  Hurlbut, 
whom  the  company  had  insured  against  accident,  had 
presented  a  claim  for  the  alleged  accidental  shooting  oflf 
of  his  foot.  The  general  agent  of  the  company,  as  the 
plaintiffs  alleged  and  the  jury  found,  entered  into  a  con- 
tract with  plaintiffs,  a  firm  of  attorneys  at  law,  for  defense 
against  such  claim.  The  plaintiffs  knew  he  was  a  gen- 
eral agent  and  the  jury  found  he  did  not  inform  plaintiffs 
of  any  limitations  on  his  authority.  As  a  matter  of  fact 
he  seems  not  to  have  had  the  authority  which  the  jury 
found  he  assumed.  But  he  certainly  appeared  to  have 
it  from  that  which  he  actually  had,  and  such  is  the  legal 
test.  Oherne  v.  Burke^  30  Neb.,  at  page  592.  Hence  we 
are  of  the  opinion  that  the  instruction  requested  by  the 
company  was  properly  refused,  as  ignoring  the  question 
of  ostensible  authority,  and  that  the  instruction  given  by 
the  trial  court  was  right.  The  evidence  as  to  whether 
there  was  a  contract  at  all  was  conflicting.  There  was 
sufficient  to  go  to  the  jury  in  support  of  plaintiffs'  case, 
and  we  can  not  say  the  findings  are  wrong.  As  to  the 
errors  assigned  upon  the  admission  of  evidence  of  state- 
ments of  one  Zulich,  an  alleged  representative  of  the  com- 
pany, we  find  that  the  court  excluded  most  of  what  was 
offered  on  this  head,  and  struck  out  the  remainder.  We 
see  no  error  in  the  record  and  therefore  recommend  that 
the  judgment  be  affirmed. 

Barnes  and  Oldham,  CO.,  concur. 

Affirmed. 
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August  L.  Axthelm  v.  Ghigago,  Rock  Island  &  Pagifio 

Railway  Company. 

Filed  Febbuabt  6,  1902.    No.  10,918. 
Commissioner's  opinion.    Department  No.  1. 

1.  Injunction:    Gates  on  Railboad  kioHT  of  Wat:    Pleajdiito.    A  peti- 

tion stating  that  a  land  owner  without  excuse  i»ersistentl7  leaves 
open,  as  well  as  injures  and  destroys,  gates  on  a  railway  com- 
pany's right  of  way,  at  a  farm  crossing  kept  for  defendant's 
access  to  his  own  premises,  discloses  a  right  to  an  injunction. 

2.  Injunction:   Gates  on  Railboad  Right  of  Wat:    Defense.    The  fact 

that  the  gates  were  heavy  and  unsuitable  would  constitute  no  de- 
fense. 

3.  Trial:   Findings  of  Law  and  Fact:    Statutes.    A  mere  request  for 

findings  as  to  certain  specified  facts  is  not  a  request  for  separate 
findings  of  law  and  fact,  under  section  297  of  the  Code  of  Civil 
Procedure. 

4.  Trial:  Right  to  Open  and  Close.    Where  Judgment  would  go  against 

plaintiff  if  no  evidence  were  produced,  it  is  not  error  to  refuse  de- 
fendant the  right  to  open  and  close  at  hearing  of  case. 

5.  Appeal   and   Error:     Immatebialttt   of   Instbucttons   Wuebb   No 

Damage  Caused.  Where  the  Jury  has  specially  found  there  was 
no  damage  caused,  it  is  immaterial  whether  Instructions  as  to  a 
Justification  of  the  alleged  injury  are  supported  by  the  pleadings. 

6.  Appeal  and  Error:    Objections  to  Instbuctions  as  a  Gboup.     Ob- 

jections to  instructions  as  a  group  can  not  be  sustained  where  tfny 
of  them  are  properly  given. 

Ereor  from  the  district  court  for  Lancaster  connly. 
Tried  below  before  Tuttlb,  J.     Affirmed. 

Willard  E.  Stevyart,  for  plaintiff  in  error. 

W.  F.  Evans,  L.  W.  Billing sley  and  R.  J.  Oreene,  contnL 

Hastings,  0. 

In  this  case  the  railroad  company,  plaintiff  below, 
commenced  an  action  to  enjoin  the  plaintiff  in  error,  de- 
fendant below,  from  destroying,  injuring  and  leaving  open 
gates  at  a  farm  crossing  over  the  company's  track,  near 
its  station  of  Hallam,  in  Lancaster  county.     Axthelm 
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answered  the  company's  petition,  admitting  the  erection 
of  the  crossing  at  his  request,  but  complaining  of  it  as 
inadequate,  admitting  the  fencing  of  the  right  of  way 
and  the  construction  of  the  gates,  but  complaining  that 
the  fence  was  inadequate ;  complaining  also  that  the  gates 
were  unfit,  too  heavy  to  be  handled  with  reasonable  con- 
venience and  defectively  constructed,  and  that  he  had 
been  compelled  to  repair  and  maintain  the  crossing  at 
his  own  expense  since  its  construction;  denying  generally 
plaintiff's  other  allegations.  He  also  filed  a  cross-petition 
claiming  damages  in  the  sum  of  |15  at  one  time  and  in 
the  sum  of  f  10  at  another  time  for  hogs  killed  upon  the 
track.  He  also  alleged  an  agreement  in  consideration  of 
certain  services  to  keep  an  open  crossing  between  his 
house  and  his  bam  with  stock  pens  and  feed  lot  on  the 
opposite  side  of  the  track,  and  claimed  damages  in  the  sum 
of  1600  for  failure  so  to  do.  He  also  claimed  that  the 
digging  of  a  ditch  late  in  1894  or  early  in  1895  along 
the  company's  right  of  way,  south  of  his  farm,  so  diverted 
a  large  quantity  of  surface  water  from  a  ravine  inter- 
sected by  the  ditch  as  to  discharge  the  water  upon  de- 
fendant's farm,  destroying  his  fences  and  damaging  his 
meadow  to  the  extent  of  30  acres,  and  impairing  the 
value  of  his  farm  and  crops  to  the  amount  of  fl,500. 
Defendant  also  claimed  that  at  the  commencement  of 
the  action  no  gates  were  attempted  or  pretended  to  be 
maintained  at  the  crossing;  that  during  most  of  the  time 
since  the  commencement  of  the  operation  of  plaintiff's 
railway  in  1893,  its  employees  had  used  the  gates  and 
permitted  them  to  remain  open;  that  in  1897,'  the  gates 
were  removed  and  thrown  away,  and  the  passage  closed 
by  a  stationary  five  wire  fence,  and  about  January  3, 
1898,  the  gates  were  replaced  and  firmly  fastened  by 
nails  to  posts,  and  about  January  10,  the  gates  were  torn 
down  and  thrown  upon  the  ground  and  so  remained  with 
the  oi)ening  unobstructed  to  the  beginning  of  this  action. 
Defendant  also  alleged  that  at  the  time  of  the  commence- 
ment of  the  action,  the  company's  fences  for  several  miles 
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on  each  side  of  the  crossing  in  question  were  out  of  repair 
and  entirely  insufl&cient,  and  that  the  opening  at  the  said 
crossing  could  not  possibly  produce  any  of  the  results 
claimed  in  the  petition.  The  defendant  asked  that  the 
restraining  order  be  dissolved  and  the  injunction  denied, 
that  the  plaintiff  be  compelled  to  perform  its  contract  as 
to  the  maintenance  of  the  open  crossing,  and  that  the 
defendant  might  recover  f 2,025  and  costs  of  suit.  Specific 
denials  were  filed  to  the  afl&rmative  allegations  by  way 
of  answer  and  to  the  cross-petition. 

A  restraining  order  was  allowed  by  the  court,  pending 
the  action,  preventing  the  defendant,  his  servants  and 
employees,  from  leaving  the  gates  open  or  from  breaking 
down,  destroying  or  in  any  way  injuring  them.  After  the 
issues  were  joined  a  jury  was  demanded  by  the  defendant, 
which  was  allowed  over  the  company's  objection.  At  the 
trial  evidence  relating  to  all  the  issues  was  submitted  to- 
gether, and  a  general  verdict  for  the  defendant  assessing 
his  damages  at  $27.50  was  found  by  the  jury,  together  with 
a  large  number  of  special  findings:  1,  that  the  railway 
company  collected  surface  water  into  a  ditch  along  its 
right  of  way  and  discharged  it  upon  Axthelm's  premises; 
2,  that  the  surface  water  Avould  not  have  fiowed  on  de- 
fendant's farm  except  for  the  ditch;  3,  that  defendant's 
farm  and  property  were  not  damaged  by  the  Avater;  4, 
that  the  hogs  were  killed  on  the  company's  right  of  way 
by  collision  with  trains;  5,  that  the  company's  fence  along 
its  right  of  way  was  not  sufficient  to  prevent  cattle,  horses, 
sheep  and  hogs  from  getting  on  the  railroad;  6,  that  the 
value  of  the  hogs  killed  was  $25;  7,  that  the  ditch  and 
culvert  complained  of  were  made  within  four  years  before 
the  commencement  of  the  action;  8,  that  the  ditch  and 
culvert  were  properly  constructed,  and  9,  that  the  de- 
fendant never  made  any  demands  for  the  payment  for 
his  hogs  killed.  Motion  for  a  new  trial  was  overruled 
and  judgment  was  entered  on  the  verdict  for  $27.50  and 
costs  in  favor  of  defendant.  The  court  found  in  favor 
of  plaintiff  as  to  defendant's  demand  for  an  open  cross- 


Voii.  2]  JANUARY  TERM,  1902.  447 

Azthelm  v.  Cbicaso,  R.  I.  &  P.  R.  Co. 

ing,  and  in  favor  of  plaintiflf  on  its  petition  for  an  in- 
junction, and  made  the  injunction  perpetual,  and  taxed 
the  costs  of  that  branch  of  the  case  to  defendant.  A 
motion  was  made  to  set  aside  the  findings  and  judgment 
of  the  court  on  the  injunction  branch  of  the  case,  which 
was  overruled. 

Error  is  urged  on  the  grounds:  1,  that  plaintiff's  peti- 
tion discloses  no  cause  of  action ;  2,  that  the  court,  though 
specially  requested  so  to  do,  made  no  separate  findings 
of  law  and  fact  as  required  by  section  297  of  the  Code 
of  Civil  Procedure;  3,  that  the  evidence  showed  that  the 
gates  repaired  by  the  company  and  which  the  defendant 
was  required  to  keep  closed,  were  unfit  and  unsuitable 
and  not  such  as  the  statute  requires;  4,  that  the  defend- 
ant was  improperly  denied  the  right  to  open  and  close; 
5,  that  instructions  Nos.  8  and  9,  telling  the  jury  that 
the  company  had  a  right  to  repel  surface  water  from  its 
premises  and  that  it  had  a  right  to  construct  its  railroad 
through  the  premises,  and  if  damages  were  caused  merely 
by  an  effort  to  repel  surface  water  or  by  construction  of 
the  railroad  through  the  premises  with  due  care  there 
could  be  no  recovery,  were  pot  within  the  issues  as  not 
being  pleaded;  6,  that  instruction  No.  14,  that  a  view 
of  the  premises  by  the  jury  was  not  to  furnish  evidence 
of  damages  or  to  make  the  jurors  witnesses  concerning 
damages,  but  solely  that  they  might  better  understand  the 
testimony,  and  that  thej^  must  consider  the  view  of  the 
premises  in  no  other  light  and  for  no  other  purpose.  The 
errors  particularly  urged  at  the  hearing  are  the  alleged 
refusal  to  make  separate  findings  of  law  and  fact;  the 
denial  of  the  right  to  open  and  close,  and  the  giving  of  in- 
structions Nos.  8,  9  and  14. 

The  petition  seems  sufficient  to  authorize  the  interposi- 
tion of  an  injunction,  if  its  allegations  are  taken  as  true. 
It  is  the  right  of  the  railway  company  to  maintain  its 
fences.  It  need  not  wait  until  it  has  suffered  great  injury 
before  attempting  to  vindicate  its  right  It  is  held  in 
Tmsdale  v,  Jensen^  59  N.  W.  Bep.  [la.],  47,  that  it  is 
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sufficient  that  it  is  charged  that  defendant  persists  in 
leaving  the  gates  open.  The  company  and  defendant  are 
joint  occupiers  of  the  premises  and  jointly  in  charge  of 
the  gates  and  the  use  of  the  writ  of  injunction  to  prevent 
a  wrongful  use  by  the  defendant  in  view  of  the  important 
interests  concerned  seems  eminently  proper.  The  claim 
of  error  in  this  particular  can  not  be  sustained. 

The  second  claim  that  there  was  error  in  the  court's 
failing  to  separately  state  its  conclusions  of  fact  and  its 
conclusions  of  law  can  not  be  sustained.  The  court  was 
not  asked  to  do  so.  It  was  asked  merely  to  find  separately 
as  to  certain  matters  of  fact,  some  of  which  at  least  were 
not  essential  to  a  determination  of  the  injunction  branch 
of  the  case.  It  was  discretionary  in  the  court  to  pass 
upon  these  specifically  or  not,  and  error  could  not  be 
predicated  upon  its  refusal,  except  by  a  showing  of  preju- 
dice. This  does  not  appear.  No  request  for  separate  find- 
ings under  section  297  of  the  Code  of  Civil  Procedure  was 
made. 

As  to  the  third  point,  that  the  evidence  shows  unsuit- 
able gates,  it  is  to  be  said  that  this  would  not  warrant 
the  leaving  of  them  persistently  open, -nor  prevent  an 
injunction  against  so  doing.  The  evidence  on  this  point, 
if  as  conclusive  as  defendant  claims,  would  not  warrant 
his  taking  the  remedy  into  his  own  hands. 

It  is  confidently  claimed  that  the  privilege  of  opening 
and  closing  was  wrongfully  denied  to  the  defendant  in 
the  hearing  before  the  jury.  It  appears  that  when  the 
case  was  called  for  hearing  after  the  jury  was  impaneled, 
the  right  to  open  and  close  to  the  jury  was  claimed  by 
defendant.  PlaintiflF  then  offered,  if  its  right  to  the  relief 
sought  was  admitted  without  evidence,  to  allow  this. 
Defendant's  counsel  was  asked  by  the  court  if  this  waa 
admitted  on  the  face  of  the  pleadings  and  replied  that  it 
was  not,  and  his  request  was  then  refused.  The  entire 
evidence  was  then  taken  in  the  presence  of  the  jury.  This 
would  seem  to  have  been  done  in  accordance  with  the 
statute  which  provides  that  the  party  against  whom  judg- 
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ment  ^^ill  be  entered,  if  no  evidence  is  introduced,  shall 
have  the  privilege  of  opening  and  closing.  It  is  true  that 
subsequently  the  court  withdrew  from  tjie  consideration 
of  the  jury  the  equity  side  of  the  case.  It  is  also  true 
that  the  defendant  objected  to  the  introduction  before 
the  jury  of  any  eviddhce  as  to  the  equity  part  of  it  This 
objection  at  the  time  was  overruled.  Apparently  tlie 
court  had  not  determined  until  the  evidence  was  in  to 
take  this  action.  The  transfer  to  the  law  side  of  the 
court  and  calling  of  the  jury  was  at  defendant's  request 
over  plaintiff's  objection.  The  reference  of  the  equity 
questions  to  the  jury  or  not  was  in  the  discretion  of  the 
court.  There  was  no  violation  of  law,  and  apparently  no 
injurious  exercise  of  discretion  by  the  court,  and  the  claim 
of  error  in  this  part  of  the  conduct  of  the  trial  must  be 
denied. 

The  claim  of  error  in  giving  instructions  can  not  be 
considered.  In  both  the  motion  for  new  trial  and  the 
petition  in  error,  the  entire  body  of  instructions,  fifteen 
in  number,  are  grouped  in  one  complaint  of  error  in 
giving  all  of  them.  No  error  is  now  claimed  in  any  but 
the  8th,  9th,  and  14th.  It  has  been  often  enough  held  that 
an  assignment  of  error  in  giving  a  group  of  instructions  is 
insufficient,  if  any  of  them  was  properly  given.  Union 
Pacific  R,  Co,  V.  Montgomery^  49  Neb.,  429;  Kaufmann 
V.  Cooper,  46  Neb.,  644;  McCormal  v.  Redden,  46  Neb., 
776.  The  complaint  as  to  instructions  Nos.  8  and  9  could 
hardly  be  well  founded  in  any  event.  The  jury  specially 
found  that  no  damage  was  done  to  defendant  by  the  sur- 
face water.  The  matters  of  justification  submitted  there- 
fore became  immaterial.  It  does  not  matter  whether  they 
Avere  pleaded  or  not.  As  to  No.  14,  it  is  claimed  by  the 
plaintiff  company  that  there  was  no  evidence  tending  to 
sustain  the  claim  for  damages  from  water,  the  only  one 
submitted  to  the  jury  as  to  which  the  view  could  be 
material ;  defendant's  claim  for  his  hogs  being  allowed 
in  full.    Of  course,  if  such  were  the  case  defendant  could 

not  complain  that  the  jury  were  told  that  their  own 
S3 
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examination  was  n6  part  of  the  evidence  and  was  only 
to  be  considered  as  helping  them  to  understand  and  weigh 
evidence.  But  in  any  event,  as  above  indicated,  the  objec- 
tion to  this  instruction  is  not  made,  and  can  not  be  con- 
sidered by  itself. 

It  is  therefore  recommended  that  the  judgment  and 
decree  of  the  trial  court  be  affirmed. 

Day  and  Kirkpatrick,  CO.,  concur. 

Affirmed. 


Henry  S.  Reed  v.  Chester  A.  Mott. 

Filed  Februaey  6,  1902.    No.  10,931. 
Commissioner's  opinion.    Department  No.  2. 

1.  Justice  of  the  Peace:    Jurisdiction:    Voluntart  Appearance:    Cow- 

TiNUANCE.  The  return  day  of  the  summons  was  Septei^.ber  5. 
It  was  returned  not  served  because  the  defendant  was  a  non- 
resident of  the  state,  and  not  found  within  the  county.  On  Oc- 
tober 16,  defendant  entered  his  voluntary  appearance  in  the  caae, 
waiving  issuance  and  service  of  summons.  Held,  That  the  date 
of  such  appearance  was  equivalent  to  the  return  day  of  the  sum- 
mons; that  a  continuance  for  less  than  ninety  days  from  October 
16  but  more  than  ninety  days  from  September  5,  without  defend- 
ant's consent,  did  not  work  a  discontinuance  of  the  suit. 

2.  Judgement:    Consent  of  Parties  as  to  Time  op  Rendering:    Stat- 

utes. A  suit,  in  which  there  were  attachment  and  garnishment 
proceedings,  was  tried  to  the  court  without  the  intervention  of  a 
jury.  The  parties  being  present  at  the  conclusion  of  the  argu- 
ment and  at  the  time  of  the  final  submission  of  the  case,  consented 
and  agreed,  upon  the  request  of  the  Justice,  that  he  should  take 
the  case  under  advisement  and  render  his  judgment  within  four 
days  as  defined  in  the  statute.  On  the  third  day  thereafter,  both 
parties  being  in  court,  judgment  was  rendered.  Held,  That  the 
Justice  need  not,  in  such  case,  render  his  judgment  instantly; 
and  that  if  the  Judgment  was  rendered  within  the  time  agreed 
upon  by  the  parties,  and  defined  in  section  1002  of  the  Code,  such 
judgment  was  not  void  for  want  of  Jurisdiction. 

3.  Appeal  and  Error:    Conflictino  Evidence.     Where  there  is  a  con- 

flict of  evidence  on  the  matters  in  dispute  between  the  parties,  the 
verdict  of  a  jury  based  thereon  will  not  be  disturbed. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Tuttlb,  J.     Affirmed. 
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John  8.  Bishop y  for  plaintiff  in  error. 
Fra/nk  H.  Wooda^  contra. 

Barnes,  C. 

The  defendant  in  error,  the  plaintiff  in  the  court  below, 
filed  a. bill  of  particulars  against  the  defendant,  hereafter 
to  be  called  the  plaintiff,  in  the  justice  court  of  Lancaster 
county,  before  Justice  L.  A.  McCandless,  on  the  31st  day 
of  August,  1896,  demanding  judgment  against  the  plain- 
tiff for  174.15  for  services  rendered  and  money  exi)ended 
for  and  at  the  request  of  the  plaintiff.  At  the  same  time 
an  affidavit  was  filed  for  attachment  and  garnishment, 
the  grounds  of  the  affidavit  being  that  the  plaintiff  herein 
was  a  non-resident  of  the  state.  The  summons  and  order 
of  attachment  were  returnable  on  the  5th  day  of  Sep- 
tember, following.  The  officer,  in  whose  hands  they  were 
placed,  levied  the  attachment  upon  certain  personal 
property  belonging  to  the  plaintiff  and  gave  notice  of 
garnishment  to  one  William  H.  Ashworth.  The  summons 
was  returned  not  served  because  the  plaintiff  could  not 
be  found  in  Lancaster  county.  On  September  9,  1896, 
at  9  o'clock  a.  m.  the  garnishee  appeared  and  answered, 
and  was  ordered  to  hold  the  money  in  his  hands  belonging 
to  the  plaintiff,  until  tke  further  order  of  the  court.  No 
further  attempt  was  made  to  get  service  of  summons 
upon  the  plaintiff;  but  on  the  19th  day  of  October,  1896, 
he  entered  his  voluntary  appearance  in  the  suit,  waiving 
issuance  and  service  of  summons,  and  agreed  that  the 
case  should  be  continued  to  November  16,  1896.  On 
November  16  the  parties  appeared  at  9  o^clock  a,  m. 
and  the  defendant  (plaintiff,  herein)  filed  a  motion  and 
affidavit  for  a  change  of  venue,  which  was  granted,  and 
it  was  ordered  that  the  place  of  trial  be  changed  to  the 
justice  court  of  Walter  A.  Leese,  he  being  the  nearest 
justice,  and  of  course  the  one  to  whom  the  case  should 
go.  The  cause  was  set  for  trial,  by  agreement,  November 
18,  1896,  at  9  o'clock  a.  m.    On  November  18  both  parties 
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appeared  in  court  and  the  transcript  not  being  ready 
the  cause  was  continued,  by  agreement  of  the  parties,  to 
be  taken  up  at  their  convenience  in  the  justice  court  of 
Walter  A.  Loese.  The  transcript  was  not  made  until 
January  8,  1897;  but  on  January  9  it  was  filed  with 
Justice  Walter  A.  Leese,  and  he  being  engaged  in  other 
official  business  ordered  that  the  trial  of  the  case  be  con- 
tinued until  Monday,  J' iiuary  11, 1897,  at  10  o'clock  a.  m., 
and  the  parties,  by  their  counsel  were  notified  of  such 
fact.  On  January  11,  at  10  o'clock  a.  m.,  the  case  was 
called  for  trial,  and  both  parties  appeared.  The  defend-  * 
ant  (plaintiff  herein),  however,  appeared  especially,  and 
objected  to  the  jurisdiction  of  the  court  because  the  case 
had  been  continued,  as  set  forth  in  his  objection,  for  more 
than  ninety  days  from  the  return  day  of  the  summons 
without  his  consent.  His  objection  to  the  jurisdiction 
was  argued,  and  the  justice  overruled  the  same.  Plain- 
tiff saved  an  exception  to  the  ruling  of  the  justice,  and 
afterwards  appeared  generally  in  the  case,  by  filing  a 
motion  to  require  the  defendant  herein  to  amend  his  bill 
of  particulars.  The  bill  of  particulars  was  amended,  and 
the  plaintiff  then  filed  his  answer  in  the  nature  of  a 
denial  and  counter-claim.  The  plaintiff  then  moved  the 
court  to  require  the  defendant  herein  to  produce  in  court, 
or  give  him  an  inspection  and  permission  to  take  a  copy 
of,  all  the  letters  which  the  plaintiff  had  written  to  the 
defendant  during  the  years  1894,  1895  and  1896.  The 
court  granted  the  order,  and  the  defendant  compliwl 
therewith  and  produced  the  letters.  On  the  18th  day 
of  January,  1897,  both  parties  appeared  and  the  defendant 
filed  a  second  amended  bill  of  particulars,  and  by  consent 
and  agreement  of  parties  the  cause  was  continued  to 
the  23d  day  of  February,  1897,  at  9  o'clock  a.  m.  On 
February  15,  there  were  received  and  filed  by  the  justice 
certain  depositions  taken  on  behalf  of  the  plaintiff  herein, 
and  on  February  23,  1897,  at  9  o'clock  a.  m.,  the  case  was 
called  and  the  parties  appeared  for  trial.  The  court  was 
engaged   in   other   official    business   and    the   case   was 
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adjourned,  l^  tbe  court,  to  10  o'clock  a.  m.  of  the  same 
day.  At  10  o'clock  a  jury  was  waived  by  the  parties  and 
the  trial  commenced.  Before  it  was  finished,  however,  by 
agreement  it  was  ordered  that  the  trial  should  be  ad- 
journed and  continued  to  February  27, 1897,  at  one  o'clock 
p.  m.  On  February  27,  the  case  was  called,  both  parties 
appeared  and  the  trial  was  resumed.  After  taking  the 
evidence  of  some  of  the  witnesses,  by  consent  of  the 
parties,  the  case  was  again  continued  to  March  9,  1897, 
at  2  o'clock  p.  m.  On  March  9  the  parties  appeared 
and  the  trial  was  resumed;  before  the  trial  was  con- 
cluded, however,  the  plaintiff  (defendant  below)  amended 
his  bill  of  particulars.  The  case  was  thereupon  argued 
by  counsel,  and  by  consent  of  both  parties  was  adjourned 
or  continued  to  March  13,  1897.  On  March  13  the  case 
was  called  and  the  parties  again  agreed  to  a  continuance 
of  the  case  to  the  23d  day  of  March,  1897.  On  the  23d 
day  of  March  the  parties  both  appeared,  and  by  agree- 
ment the  case  was  continued  indefinitely  to  be  taken  up 
and  argued  upon  agreement  and  at  the  convenience  of 
counsel.  On  July  21,  1897,  at  3:30  p.  m.,  both  parties 
appeared  in  court  and  consented  that  the  case  should 
then  be  taken  up  and  argued  and  finally  submitted  to 
the  court  The  case  was  thereupon  submitted  to  the 
court  upon  the  argument  of  counsel  and  the  evidence, 
and  upon  the  request  of  the  court  and  the  consent  of 
both  parties,  made  in  open  court,  was  taken  under  advise- 
ment for  a  period  of  not  to  exceed  four  days.  On  July 
24,  1897,  at  3 :  30  p.  m.,  the  parties  appeared  in  court  and 
thereupon  the  justice  rendered  his  decision,  finding  in 
favor  of  the  defendant  in  error  and  against  the  plaintiff 
herein  for  $67.15  debt  and  f  1.70  interest,  making  the  sum 
total  of  $68.85.  The  court  also  found  against  the  plain- 
tiff on  his  counter-claim  and  set-off.  The  court  further 
sustained  the  attachment  and  garnishment  and  rendered 
judgment  accordingly.  Thereupon,  on  July  31,  the  plain- 
tiff filed  an  appeal  undertaking  with  the  justice,  which 
was  duly  approved.    He  also  filed  a  redelivery  bond,  and 
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obtained  possession   of  the  attached   property  and   the 
money    which    had    been    paid    into    the    court   by    the 
garnishee.     He  prosecuted  his  appeal  in  due  time  to  the 
district  court  for  Lancaster  county,  where  a  trial  was  had. 
In  the  district  court  plaintiff  herein,  in  addition  to  the 
defenses  which  he  had  pleaded  in  his  answer  in  the  court 
below,  set  forth  three  separate  paragraphs,  in  each  of 
which  he  challenged  the  jurisdiction  of  the  district  court 
to  try  and  determine  the  issues  in  the  case.    The  defend- 
ant, by  his  reply,  denied  this  new  matter  in  the  answer 
attacking  the  jurisdiction  of  the  court.    A  trial  was  had 
to  a  jury,  and  a  verdict  was  returned  against  the  plaintiff 
for  the  sum  of  f 76.30.    The  jury  also  found  against  him 
upon  his  counter-claim.    He  filed  a  motion  for  a  new  trial, 
which  was  overruled;  judgment  was  rendered  against  him 
on  the  verdict,  and  he  brings  the  case  to  this  court  for 
review  upon  a  petition  in  error.    The  foregoing:  facts  are 
all  shown  by  the  transcript  of  the  justice's  docket,  which 
was  introduced  in  evidence  on  the  trial  in  the  district 
court  by  the  plaintiff,  and  are  not  disputed  by  him.     In 
his  petition  plaintiff  assigns  twenty-two  grounds  of  error, 
but  in  his  brief  and  on  the  argument,  but  two  propositions 
are  seriously  urged.     The  first  is,  that  the  justice  court 
had  no  jurisdiction  to  render  the  judgment  it  did  against 
him;  that  it  had  lost  jurisdiction,  first  by  a  continuance 
of  more  than  ninety  days  from  the  return  day  of  the 
summons,  without  his  consent;  and  second,  that  the  jus- 
tice, upon  the  final  submission  of  the  case  to  him  on  July 
21,  1897,  did  not  render  judgment  immediately,  and  thus 
lost   jurisdiction    to   pronounce   any   judsmient    therein; 
third,  that  the  verdict  is  not  sustained  by  the  evidence. 
Other  assignments  of  error  were  discussed  briefiy,  and 
they  will  receive  attention  in  this  opinion. 

1.  The  contention  of  the  plaintiff  that  tlie  justice  lost 
jurisdiction  of  the  case  because  it  was  continued  for  more 
than  ninety  days  from  the  return  day  of  the  summons 
without  his  consent,  is  not  good.  The  justice  of  the  peace, 
by  law,  had  jurisdiction  of  the  subject-matters  in  litigation 
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in  this  case.  Whenever  the  court  obtained  jurisdiction 
of  the  person  of  the  defendant  it  then  had  full  power  to 
try  and  adjudicate  all  the  ({Uestions  in  dispute  between 
the  parties.  Jurisdiction  of  the  person  of  the  plaintiff 
was  not  obtained  by  the  issuance  and  service  of  a  sum- 
mons. The  onlv  summons  issued  in  the  case  was  returned 
not  served,  because  of  the  non-residence  of  the  plaintiff. 
Therefore,  neither  the  summons  nor  the  return  day  men- 
tioned in  it  can  be  considered  in  determining  the  questions 
involved  herein.  On  the  19th  day  of  October,  1896,  the 
plaintiff  entered  his  voluntary  appearance  in  the  case, 
and  waived  the  issuance  and  service  of  a  summons.  The 
return  day  of  a  summons,  issued  by  a  justice  of  the  peace, 
is  the  day  and  the  hour  when  the  defendant  is  required 
to  enter  his  appearance  in  the  case.  It  stands  to  reason, 
then,  that  when  the  plaintiff  entered  his  voluntary  ap- 
pearance, such  action  on  his  part  was  equivalent  to  his 
appearance  in  court  in  response  to  a  summons,  duly 
served  upon  him,  on  the  return  day  thereof.  The  record 
in  this  case  shows  that  the  case  was  thereupon  continued 
by  consent  of  both  parties  until  the  16th  day  of  November. 
On  that  day  the  plaintiff  filed  his  application  for  a  change 
of  venue.  On  the  18th  day  of  November  the  parties  ap- 
peared in  court  and  the  transcript  not  being  ready  it 
was  agreed  that  the  matter  should  be  left  to  be  taken  up 
later  in  the  justice  court  of  Walter  A.  Leese,  to  which  the 
change  of  place  of  trial  had  been  ordered.  For  some 
reason,  not  disclosed  in  the  record,  the  transcript  was 
not  filed  in  the  justice  court  of  Walter  A.  Leese,  until 
the  9th  day  of  January  following.  If  such  continuance 
so  made  necessary  by  reason  of  the  delay  in  preparing  and 
filing  the  transcript,  was  without  consent,  the  time  of 
the  same  was  only  fifty-three  days.  Therefore  the  order 
of  the  justice  overruling  the  objection  to  his  jurisdiction 
was  right.  It  is  immaterial,  however,  in  our  view  of 
the  matter,  because  the  plaintiff,  immediately  thereafter, 
filed  a  motion  requiring  the  defendant  to  make  his  bill 
of  particulars  more  definite  and  certain.    He  also  subse* 
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quently  agreed  to  all  of  the  continuances  had  in  the  case, 
and  voluntarily  took  part  in  all  of  the  proceedings  up 
to  the  time  of  the  final  judgment  By  so  doing  he  waived 
the  error,  if  any,  committed  by  the  justice  in  overruling 
his  objection  to  the  jurisdiction  of  the  court. 

2.  The  second  contention  of  the  plaintiflf  presents  a 
much  nicer  question.  Section  1002  of  the  Code  provides : 
"Upon  a  verdict,  the  justice  must  immediately  render 
judgment  accordingly.  When  the  trial  is  by  the  justice, 
judgment  must  be  entered  immediately  after  the  close  of 
the  trial,  if  the  defendant  has  been  arrested  or  his  property 
attached;  in  other  cases  it  must  be  entered  either  at  the 
close  of  the  trial,  or  if  the  justice  then  desire  further 
time  to  consider,  on  or  by  the  fourth  day  thereafter,  both 
days  inclusive."  In  view  of  this  section  of  the  statutes, 
if  this  matter  had  never  been  before  this  court,  we  would 
be  inclined  to  hold  that  when  the  justice  took  this  case 
under  advisement  at  the  conclusion  of  the  argument,  and 
when  it  was  submitted  to  him  finally  on  the  21st  day 
of  July,  and  he  retained  it  until  the  24th  without  render- 
ing his  judgment  until  that  day,  he  lost  jurisdiction  of  the 
case.  However,  a  similar  question  was  before  this  court 
in  the  case  of  Huif  v.  Bahhott,  14  Neb.,  150.  In  that  case 
the  trial  was  had  on  the  28th  day  of  September,  1881, 
to  the  court,  a  jury  having  been  waived,  and  was  taken 
under  advisement  to  the  29th  day  of  September,  1881. 
On  the  29th  the  justice  rendered  his  judgment  Error 
was  prosecuted  to  the  district  court  where  the  judgment 
of  the  justice  was  reversed  for  want  of  jurisdiction,  from 
which  judgment  error  was  prosecuted  to  this  court,  where 
the  judgment  of  the  district  court  was  reversed  and  that 
of  the  justice  reinstated.  In  that  case  there  had  been 
an  attachment  issued  and  levied  upon  the  property  of 
the  defendant,  and  Justice  Maxwell,  speaking  for  the 
court,  said:  "The  statute,  if  construed  literally,  would 
require  the  ju^ice  to  render  a  judgment  instantly  on  the 
conclusion  of  the  trial.  It  will  not  be  contended  that  the 
legislature  intended  such  a  narrow  construction  to  be 
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given  to  the  statute.  It  is  to  be  construed  in  a  reasonable 
manner  that  the  justice  is  to  render  judgment  in  a  short 
time  and  before  taking  up  new  business. 

"The  object  of  the  statute  doubtless  is  to  enable  a  party 
who  has  been  unlawfully  restrained  of  his  liberty  to  be  dis- 
charged at  the  earliest  practicable  moment,  in  case  no 
cause  of  action  is  proved  against  him.  So  if  his  property 
is  taken  from  him  on  an  order  of  attachment  and  the  proof 
fails  to  show  a  cause  of  action  the  property  shall  be  dis- 
charged. But  the  justice  may  require  time  to  consider 
the  evidence  before  rendering  a  judgment,  and  it  may  be 
necessary  for  him  to  do  so  before  he  is  prepared  to  decide. 
If  a  decision  is  rendered  before  the  justice  has  time  to 
consider  the  evidence  there  is  great  danger  of  his  com- 
mitting an  error  which  more  mature  reflection  would  have 
enabled  him  to  avoid.  We  therefore  are  not  disposed  to 
place  so  narrow  a  construction  on  the  word  ^immediately' 
as  to  hold  that  a  delay  of  a  few  hours  in  rendering  judg- 
ment is  not  in  compliance  with  the  statute.  Had  the  evi- 
dence been  introduced  on  the  28th  and  the  cai^e  continued 
until  the  next  morning  for  the  purpose  of  hearing  the 
argument  of  the  parties  or  their  attorneys  in  the  case,  no 
one  would  contend  that  a  decision  must  be  made  before 
the  conclusion  of  the  argument,  yet  the  argument  is  merely 
for  the  purpose  of  aiding  the  court  in  reaching  a  correct 
conclusion. 

"It  is  well  to  require  justices  to  perform  their  duties  in 
the  mode  and  within  the  time  required  by  the  statute ;  but 
their  proceedings  must  be  construed  in  a  reasonable  man- 
ner and  in  such  a  way  as  will  enable  them  to  administer 
justice.  It  is  pretty  clear  that  a  correct  decision  was 
made  by  the  justice  in  this  case,  and  this  court  will  not 
reverse  it  for  an  alleged  error  which  at  most  is  but 
technical." 

•  In  the  case  of  Austin  v.  Broch,  16  Neb.,  642,  Chief  Jus- 
tice Cobb  referred  to  the  opinion  of  Judge  Maxwell  in 
Huff  V.  Babhott,  supra,  quoted  extensively  therefrom,  and 
then  said:   "I  accept  the  reasoning,  as  well  as  the  au- 
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thority,  of  this  case  and  if  the  case  at  bar  falls  within  the 
former,  the  judgment  must  be  aflftrmed."  In  addition  to 
this  it  must  be  remembered  that  the  plaintiflf  was  present 
in  court,  consenting  to  and  agreeing  that  Justice  Leese 
should  have  time  to  consider  the  evidence  and  the  argu- 
ments made  in  the  case ;  and  that  the  case  might  be  taken 
under  advisement  for  a  period  not  exceeding  four  days. 
The  judgment  having  been  rendered  within  the  time  thus 
agreed  upon  it  cannot  be  urged  by  the  plaintiflf,  after 
thus  consenting  thereto,  that  the  court  had  no  jurisdic- 
tion of  the  case.  For  these  reasons  the  instruction,  that 
the  question  of  jurisdiction  was  a  matter  of  law  for  the 
court,  and  that  the  jury  should  not  consider  the  same, 
was  proper ;  and  in  refusing  to  instruct  the  jury  to  return 
a  verdict  for  the  plaintiff  the  court  did  not  err.  It  is  con- 
tended that  the  court  erred  in  not  striking  out  the  de- 
fendant's reply  to  the  new  matters  relating  to  the  juris- 
diction set  forth  in  the  plaintiff's  answer  in  the  district 
court.  We  have  examined  the  record  and  believe  that  it 
was  proper  for  the  defendant  to  file  a  reply  to  the  para- 
graphs in  the  answer  pleading  want  of  jurisdiction,  to 
state  the  real  facts  as  they  existed,  and  deny  the  all^a- 
tions  of  such  pleading.  An  issue  was  thus  raised,  and  to 
determine  it  the  plaintiff,  himself,  introduced  the  tran- 
script of  the  docket  of  the  justice  of  the  peace,  which 
showed  the  facts  above  set  forth,  and  upon  which  the 
court  held  that  the  question  of  jurisdiction  was  a  matter 
of  law  and  not  of  fact 

3.  The  only  other  assignment  of  error  relied  on  by  the 
plaintiff,  is  the  one  that  the  verdict  is  not  sustained  by 
the  evidence.  An  examination  of  the  record  shows  that 
there  was  some  competent  and  material  evidence  tending 
to  establish  each  and  all  of  the  items  set  forth  in  the  de- 
fendant's petition  in  the  court  below;  that  there  was  a 
conflict  of  evidence  upon  some  of  these  matters,  and  therd 
was  also  a  conflict  of  evidence  upon  the  matters  set  forth 
in  the  counter-claim  of  the  plaintiff.  The  record  shows 
that  the  issues  were  fairly  tried  and  properly  submitted, 
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and  the  jury  having  deteruiined  these  questions  upon  such 
conflietiug  evidence  this  court  is  not  warranted  in  disturb- 
ing the  verdict. 

For  the  foregoing  reasons,  we  believe  the  judgment  of 
the  district  court  should  be  aflSrmed. 

Pound  and  Oldham,  CC,  concur. 

Affirmed. 


Dartmouth  Savings  Bank,  appellee,  v.  Timothy  Foley, 

appellant,  et  al. 

Filed  February  6,  1902.    No.  10,973. 

Commissioner's  opinion.    Department  No.  1. 

Mortgage  Foreclosure:  Objections  to  Appraisal.  Objections  to  the 
appraisement  of  real  estate  for  the  purpose  of  Judicial  sale  ex- 
amined and  held,  under  the  record,  not  well  founded. 

AppFjAL  from  the  district  court  for  Douglas  county. 
Tried  below  before  Scott,  J.    Affirmerl. 

J.  J.  O'Connor,  for  appellant. 

.    Oeq,  E.  TurHngtoUy  contra. 

Day,  C. 

This  is  an  appeal  from  an  order  confirming  the  sale  of 
certain  real  estate,  made  in  pursuance  of  a  decree  of  fore- 
closure entered  by  the  district  court  for  Douglas  county. 
The  appellant  filed  objections  to  the  appraisement  based 
upon  a  number  of  grounds  but  in  the  brief  relies  upon  the 
3d  and  4th  objections  for  a  reversal  of  the  case.  These  are 
as  follows :  "3d.  That  there  are  liens  deducted  from  the 
value  as  appears  by  the  appraisement  that  were  not  valid 
liens  on  said  real  estate,"  and  "4th.  For  other  errors  that 
appear  on  the  face  of  the  record."  No  objections  were 
made  to  the  sale  itself,  but  the  objections  to  the  appraise- 
ment were  overruled  at  the  time  of  the  confirmation  and 
exceptions  taken. 
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The  third  objection  has  nothing  whatever  to  support 
it,  the  only  liens  deducted  were  for  taxes  in  accordance 
with  the  treasurer's  certificate  There  is  nothing  to  show 
that  the  treasurer's  statement  is  erroneous.  But  even  if 
taxes  were  deducted  which  were  erroneous,  the  appellant 
is  not  in  position  to  complain  because  the  return  to  the 
order  of  sale  shows  that  the  premises  were  sold  for  more 
than  the  gross  appraisement  Granting  that  it  was  error 
to  deduct  the  taxes  from  the  appraisement,  the  appellant 
has  not  been  in  any  manner  prejudiced  by  it. 

The  fourth  objection  as  against  the  appraisement  is  too 
general  to  be  considered.  No  substantial  objection  has 
been  pointed  out  and  an  examination  of  the  sheriflf's  pro- 
ceedings in  making  the  appraisement  discloses  nothing 
which  seems  to  justify  the  complaint  concerning  it.  There 
being  no  specific  objections  to  the  sale  and  only  these  two 
directed  against  the  appraisement,  which  we  consider 
without  merit,  we  recommend  that  the  decree  of  confirma- 
tion be  affirmed. 

Hastings  and  Kirkpatrick,  CO.,  concur. 

Affirmed. 


People's  Building,  Loan  &  Savings  Association  of 
Geneva,  New  York,  appellant,  v.  Marion  S.  Pal- 
mer ET  AL.,  APPELLEES. 

Filed  Fesbuaby  6, 1902.    No.  10,981. 

Commissioner's  opinion.    Department  No.  2. 

1.  Building  and  Loan  Associations.     People's  Building,  Loan  d  Sav- 

ings Association  v.  Backus,  post,  page  463,  followed  in  a  case  of 
the  same  nature. 

2.  TTsury:    Who  May  Pt.ead,  as  a  Defense.     Usury  is  a  defense  per- 

sonal to  the  borrower  which  may  not  be  asserted  by  a  purchaser 
of  mortf^aged  premises  who  has  assumed  the  mortgage. 

8  TTsiiry:  Mortqaoe  Foreclosure:  Borrower  May  Pi.ead  Usury.  But 
if  the  borrower  and  mortgagor  has  retained  any  Interest  in  the 
mortgaged  premises,  or  any  personal  liability  is  sought  to  be  on- 
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forced  against  Mm,  he  may  set  up  usury  and  pray  for  cancella- 
tion in  a  suit  to  foreclose  the  mortgage,  although  a  purchaser  of 
the  mortgaged  premises  Joined  with  him  as  a  defendant,  and  join- 
ing in  the  answer,  might  not  do  so. 

Appbaij  from  the  district  court  for  Clay  county.  Tried 
below  before  Hastings,  J.    Affirmed. 

Hard  d  Sptmogle  and  O.  M.  Elliott,  for  appellant 

Thomas  H.  Matters,  contra. 

Pound,  O. 

Except  in  one  particular,  this  cause  is  of  the  same  na- 
ture as  People's  Building,  Loan  £  Savings  Association  v. 
Backus,  posty  page  463,  and  should  be  disposed  of  in  the 
same  way.  The  one  point  of  difference  is  that,  in  ad- 
dition to  the  mortgagors,  two  other  defendants  are  joined 
who  are  alleged  upon  information  and  belief  to  be  pur- 
chasers of  the  mortgaged  premises  and  to  have  assumed 
and  agreed  to  pay  the  mortgage.  But  there  is  an  express 
allegation  that  one  of  the  mortgagors  claims  some  interest 
in  the  property,  and  a  prayer  that  each  be  foreclosed  of 
any  interest  therein.  It  is  also  alleged  that  a  considerable 
sum  of  money  is  due  from  the  borrower  personally,  and 
general  relief  is  prayed  against  him  as  well  as  the  other 
defendants.  All  the  defendants  joined  in  an  answer  and 
cross-petition  alleging  usury  and  payment  of  the  sums 
legally  due  on  the  loan,  and  prayed  for  cancellation.  A 
reply  having  been  filed  admitting  the  substance  of  the 
facts  alleged,  the  court  rendered  a  decree  for  defendants 
on  the  pleadings.  This  decree  is  complained  of  for  the 
reason  that  the  purchasers  who  had  assumed  the  mort- 
gage could  not  be  heard  to  set  up  the  defense  of  usury, 
which  was  personal  to  the  Iwrrower  and  to  be  made  by 
the  latter  only.  It  is  undoubtedly  true  as  a  general 
proposition  that  a  purchaser  of  mortgaged  premises  who 
has  assumed  a  mortgage  tainted  with  usury  cannot  plead 
usury  as  a  defense  against  the  mortgage  for  the  reason 
that  the  defense  belongs  to  the  parties  to  the  original 
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transaction  and  is  for  them  only.  Building  &  lA)an  Abso- 
ciation  of  Dakota  v.  Walker ^  59  Neb.,  456.  But  here  the 
borrower  was  making  the  defense  and  was  in  a  situation 
requiring  him  to  make  it  to  avoid  liabilities  asserted 
against  him  and  his  interests.  So  long  as  he  retained  any 
interest  in  the  mortgaged  premises  or  any  personal  liabil- 
ity was  asserted  against  him  by  reason  of  the  loan,  he  was 
entitled  to  set  up  usury,  insist  that  the  loan  was  paid,  and 
pray  for  cancellation.  We  therefore  recommend  that  the 
decree  be  affirmed. 

Barnes  and  Oldham,  CO.,  concur. 

Affirmed. 


People's  Building,  Loan  &  Savings  Association  of 
Geneva,  New  York,  appellant,  v.  Angeline  M, 
Welton  et  al.,  appellees. 

Filed  Febbuaby  6,  1902.    No.  10,982. 

CSommissioner's  opinion.    Department  No.  2. 

Building^  and  Loan  Associations:  Usubt:  Mobtgioe  Fobeclosubb. 
People*8  Building,  Loan  d  Savings  Association  v.  Palmer,  ante, 
page  460,  followed  in  a  case  of  the  same  nature. 

Appeal  from  the  district  court  for  Clay  county.  Tried 
below  before  Hastings,  J.    Affirmed. 

Hurd  &  Spanoghj  for  appellant 

Thomas  H.  Matters^  contra. 

Pound,  O. 

This  case  is  in  all  essential  respects  the  same  as 
People's  Building y  Loan  d  Savings  Association  v.  Palmer, 
ante^  page  460.  It  is  possibly  a  clearer  case  in  that 
the  petition  contains  an  allegation  that  the  borrowers 
have  an  interest  in  the  property  (not  merely  that  an  in- 
terest is  claimed)  and  an  express  prayer  for  deficiency 
judgment  against  them.    For  the  reasons  assigned  in  the 


Vol.  2]  JANUARY  TERM,  1902.  463 

People's  Building,  Loan  &  Savings  Ass'n  v.  Backus. 

opinions  in  People's  Building,  Loan  &  Savings  Association 
V.  Backus^  next  following,  and  People's  Building,  Loan 
d  Savings  Association  v.  Palmer^  ante,  page  460,  we 
recommend  that  the  decree  be  affirmed. 

Barnes  and  Oldham,  CC,  concur. 

Affirmed. 


People's    Building,    Loan    &    Savings    Association    of 
Geneva,  Ninv  York,  appellant,  v.  Lewis  S.  Backus 

ET  AL.,  APPELLEES. 

Filed  February  6,  1902.    No.  10,983. 
Commissioner's  opinion.     Department  No.  2. 

1.  Evidence:    Judiciai.  Notice  of  Laws  of  Othf.r  States:    Presump- 

tions. This  court  will  not  take  judicial  notice  of  the  laws  of 
other  states,  but,  in  the  absen'ic  of  p-^a-dln.^  and  proof  as  to  such 
laws,  will  presume  them  to  be  the  same  as  our  own. 

2,  TJsury:    Penalty:    Presumptions.    As  the  statutes  of  this  state  do 

not  provide  for  forfeiture  of  the  whole  loan  or  avoidance  of  the 
whole  contract  in  case  of  usury,  or  impose  other  penalty,  but 
merely  limit  recovery  to  the  sum  actually  loaned,  such  presump- 
tion obtains  equally  iti  cases  where  usury  is  pleaded. 

Appeal  from  the  district  court  for  Clay  county.  Tried 
below  before  Hastings,  J.     Affirmed, 

Hard  &  Spanogle  and  C.  M.  FAliott,  for  appellant. 

Thomas  H.  Matters,  contra. 

Pound,  C. 

This  suit  was  brought  to  foreclose  a  mortgage  executed 
by  Backus  and  his  wife  to  appellant  to  secure  a  loan 
of  money.  The  defendants  pleaded  usury.  The  reply 
admits  the  essential  facts  set  up  in  the  answer  but  alleges 
that  the  moneys  secured  were  payable  in  the  state  of 
New  York  and  that  the  transaction  was  made  with  refer- 
ence to  and  intended  to  be  governed  by  the  laws  of  that 
state.    The  district  tourt  rendered  a  decree  for  defendants 
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upon  the  pleadings.  We  are  much  inclined  to  think  that 
the  decision. in  the  case  of  Building  d  Lotm  Associatimi 
of  Dakota  v.  Bilan,  59  Neb.,  458,  ought  not  to  be  extended 
beyond  the  state  of  facts  there  involved,  and  that  in  a 
proper  case,  in  the  light  of  Bedford  v.  Eastern  Building 
&  Loam.  Associaticm,  181  U.  S.,  227,  88  Fed.  Rep.,  7; 
Bennett  v.  Eastern  Building  &  Loan  Associationj  177  Pa. 
St.,  233,  35  Atl.  Rep.,  684,  and  Nickels  v.  People's  Build- 
ing,  Loan  &  Savings  Association^  93  Va.,  380,  25  S.  E. 
Rep.,  8,  the  general  question  as  to  the  law  governing  such 
contracts  ought  to  be  reconsidered.  But  under  the  plead- 
ings in  this  case  we  are  clear  that  the  decree  should  be 
affirmed.  This  court  does  not  take  judicial  notice  of  the 
statutes  of  the  state  of  New  York.  The  laws  of  that  state 
are  not  pleaded,  and  even  if  we  concede  that  the  trans- 
action in  controversy  is  to  be  governed  thereby,  the 
result  would  be  the  same,  since,  in  the  absence  of  some 
showing  as  to  the  New  York  law  in  the  record,  we  will 
presume  it  to  be  the  same  as  our  own.  Welton  v.  Atkin- 
soUy  55  Neb.,  674.  This  presumption  obtains  also  in  cases 
where  usury  is  alleged.  In  such  cases,  in  the  absence  of 
pleading  and  proof  of  the  foreign  law,  the  question  will 
be  determined  according  to  the  law  of  the  forum.  Graven 
V.  Bates,  96  Ga.,  78,  23  S.  E.  Rep.,  202;  Webb,  Usury, 
section  280.  It  is  true  there  is  no  such  presumption  where 
the  local  statute  prescribes  penalties  and  forfeitures. 
Balfour  v.  DoaAs,  14  Ore.,  47,  12  Pac.  Rep.,  89.  But  our 
statute  is  not  of  that  character.  It  does  not  avoid  the 
whole  contract  in  case  of  usury,  but  only  limits  recovery 
to  the  sum  actually  loaned.  Hence  there  is  no  reason 
for  refusing  to  presume  it  to  represent  the  law  in  force 
elsewhere.  Hubhell  v.  Morrisfown  Land  Go,,  95  Tenn., 
585,  32  S.  W.  Rep.,  965.  Judged  by  the  laws  of  this  state, 
the  loan  was  undoubtedly  usurious.  Building  &  Loan 
Association  of  Dakota  v,  Bilan^  59  Neb.,  458;  Interstate 
Savings  &  Loan  Association  v.  Strme,  58  Neb.,  133. 
Hence,  whatever  view  we  might  take  as  to  the  law  by 
which  the  case  is  to  be  determined,  the  decree  must  stand. 
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We  therefore  recommend  that  the  decree  be  affirmed. 

Barnes  and  Oldham,  CC,  concur. 

Affirmed. 
Oldham,  C,  concurring. 

I  concur  in  the  opinion  reached  by  my  brother  Pound 
that  this  case  should  be  affirmed.  But  on  the  questioh 
as  to  whether  this  contract  should  be  construed  by  the 
laws  of  the  state  of  New  York  or  the  laws  of  the  state 
of  Nebraska. in  determining  the  defense  of  usury  inter- 
posed I  adhere  firmly  to  the  views  I  recently  expressed  in 
the  similar  case  of  People^s  Building^  Loan  &  Havings 
Association  v.  Shaffer,  63  Neb.,  573. 


People's  Bunj)iNG,  Loan  &  Savings  Association  of. 
Geneva,  New  York,  appellant,  v.  William  L.  Car- 
ricker BT  AL.,  appellees. 

Fii^D  FcBBUARY  6,  1902.    No.  10,984. 

Commissioner's  opinion.    Department  No.  2. 

Building^  and  Loan  Associations:  Evidence:  Usury.  People* a  Build- 
ing, Loan  d  Savings  Aaaociation  v.  BackuSf  ante^  page  463,  fol- 
lowed in  a  case  of  the  same  nature. 

Appeal  from  the  district  court  for  Clay  county.  Tried 
below  before  Hastings,  J.    Affirmed. 

Leslie  G.  Hurd,  for  appellant 

Thomas  H.  Matters^  contra. 

Pound,  O. 

This  case  is  of  the  same  nature  and  involves  the  same 
questions  in  all  respects  as  PeopWs  Building,  Loan  & 
Savings  Association  v.  BaA^kns,  ante,  page  463,  decided 
at  this  sitting.  For  reasons  assigned  in  the  opinion  in 
that  case,  it  is  recommended  that  the  decree  be  aflBrmed. 

Barneb  and  Oldham,  CO.,  concur. 

Affirmed. 

34 
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John  O.  Owens  et  al.,  appeijj:ics,  v.  City  op  South 
Omaha  et  al.,  Impleaded  with  John  M.  Shanahan, 
Administrator  op  the  Estate  op  CATiiEiaNB  Dris- 
COLL,  Deceased,  appellant. 

John  M.  Shanahan,  Administrator  op  the  Estate  op 
Catherine  Driscoll,  Deceased,  v.  City  op  South 
Omaha  et  al. 

Filed  February  6,  1902.    Nos.  10,988,  10,989. 
Commissioner's  opinion.    Department  No.  3. 

1.  Judgment  In  Action  Upon  a  Judgement:    Collateral  Attack  of 

First  Jxtdgment  for  Fraud.  A  judgment  recovered  5n  an  action 
upon  a  Judgment,  can  not  be  collaterally  assailed  upon  the  ground 
that  the  last  mentioned  Judgment  was  fraudulently  obtained. 

2.  Judgment  Against   Municipal   Corporation:     Conclusiveness.     A 

Judgment  against  a  municipal  corporation  is  equally  concluslye 
upon  the  city  and  its  taxpayers. 

Appeal  from  .the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.  10^988  Reversed  and 
dismissed.    10J)89  Reversed  with  directions, 

T.  J.  Mahoney  and  J.  A.  G.  Kennedy y  for  appellant  and 
plaintiff  in  error. 

R.  B.  Montgomery y  contra. 

Ames,  0. 

These  causes  were  submitted  together  upon  oral  argu- 
ment and  brief,  on  behalf  of  the  appellant  and  plaintiff 
in  error,  Shanahan,  alone,  the  city  of  South  Omaha  and 
Owens  being  in  default  in  this  court.  In  accordance  with 
a  rule  heretofore  announced  by  this  court,  the  facts  dis- 
closed by  the  record  will  be  taken  to  be  such  as  they  are 
represented  to  be  by  the  brief.  Their  statement  is  some- 
what voluminous,  but  it  cannot  be  considerably  abridge! 
without  sacrifice  of  necessary  clearness  in  the  presenta- 
tion of  the  questions  of  law  involved.    The  two  cases  were 
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tried  together  in  the  court  below  and  both  disiK)sed  of  on 
the  same  evidence.  The  bills  of  exceptions  are  exact 
duplicates  and  the  questions  involved  in  both  easels  are 
identical,  and  for  these  reasons  both  will  be  disposed  of 
as  one  and  in  a  single  opinion. 

The  petition  in  case  No.  10,989  in  the  lower  court  was 
for  a  WTit  of  mandamus  to  compel  the  levy  of  a  tax  by 
the  city  of  South  Omaha  upon  the  taxable  property  within 
that  city  and  the  issuance  of  warrants  for  the  payment  of 
a  certain  judgment  rendered  in  the  district  court  for 
Douglas  county  on  the  11th  day  of  April,  1896,  in  favor 
of  one  Catherine  DriscoU  and  against  said  city  for  the 
sum  of  f2,500  and  costs.  The  petition  in  case  No.  10,988, 
in  which  John  O.  Owens  and  others  appear  as  plaintiffs 
and  appellees,  is  a  pi^tition  filed  by  certan  alleged  tax- 
payers to  enjoin  the  levy  of  the  tax,  the  issuance  of  war- 
rants and  the  payment  of  the  same  judgment. 

The  pleadings  and  records  in  both  cases  show  that  prior 
to  the  11th  day  of  April,  1896,  there  was  pending  in  the 
district  court  for  Douglas  county  an  action  by  Catherine 
DriscoU  against  the  city  of  South  Omaha  to  recover  some 
f3,000  damages  on  account  of  a  personal  injury  alleged 
to  have  been  sustained  by  the  reason  of  the  negligence  of 
the  city.  That  on  said  11th  day  of  April,  1890,  the 
defendant  in  said  action,  the  city  of  South  Omaha,  by  an 
attorney  specially  employed  by  the  mayor  and  city  council, 
and  specially  authorized  by  a  resolution  adopted  by  the 
mayor  and  city  council,  confessed  judgment  in  said  action 
in  favor  of  the  plaintilT  therein,  Catherine  DriscoU,  in 
the  sum  of  |2,500,  which  confession  of  judgment  wns  ac- 
cepted by  the  plaintiff.  That  in  a  very  short  time  after 
the  rendition  of  said  judgment  there  was  filed  in  said 
cause  an  assignment  of  said  judgment  from  Catherine 
DriscoU  to  one  Mary  G.  Madden.  That  shortly  after 
Catherine  DriscoU  died  intestate  and  that  John  M. 
Shanahan  was  appointed  administrator  of  the  estate  of 
Catherine  DriscoU,  deceased,  and  duly  qualifie<l  as  such 
administrator,  and  entered  upon  the  duties  of  his  oflftce. 
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That  after  the  appointment  of  said  Shanahan  as  such 
administrator  he  commenced  a  suit  in  equity  in  the  dis- 
trict court  for  Douglas  county  in  his  capacity  as  adminis- 
trator of  the  estate  of  Catherine  DriscoU,  deceased,  in 
which  suit  he  made  the  city  of  South  Omaha  and  Mary  G. 
Madden  parties  defendant,  and  in  which  suit  he  alleged 
that  the  assignment  of  the  judgment  against  the  city  of 
South  Omaha  from  Catherine  Driscoll  to  Mary  Q.  Madden 
had  been  obtained  by  fraud  practiced  upon  said  Catherine 
Driscoll  by  her  attorney  in  collusion  with  said  Mary  G. 
Madden,  and  in  which  suit  he  prayed  that  said  assignment 
should  be  set  aside  and  cancelled  and  held  for  naught; 
that  the  city  should  be  enjoined  from  paying  said  judg- 
ment to  said  Mary  G.  Madden,  but  should  be  adjudged  and 
decreed  to  pay  the  full  amount  of  said  judgment  to  said 
Shanahan,  administrator.  In  this  suit  service  was  duly 
made  upon  the  city  of  South  Omaha  and  Mary  G.  Madden. 
The  suit  was  commenced  by  the  filing  of  the  petition 
therein  on  the  8th  day  of  October,  A.  D.  1896.  On  the 
19th  day  of  October,  1896,  summons  was  returned  show- 
ing service  upon  the  city  of  South  Omaha  by  service  upon 
its  mayor  made  on  the  15th  day  of  October,  1896,  and  also 
personal  service  upon  Mary  G.  Madden  on  the  same  date ; 
that  suit  remained  pending  until  the  28th  day  of  October, 
1897,  when  a  decree  was  rendered  by  the  district  court 
adjudging  and  decreeing  that  the  city  of  South  Omaha 
should  pay  to  the  plaintiff  in  said  cause,  John  M.  Shana- 
han, in  his  capacity  as  administrator,  one-half  of  the  full 
amount  of  the  aforesaid  judgment  in  the  case  of  Catherine 
Driscoll  against  the  city  of  South  Omaha,  together  with 
interest  thereon.  In  this  equity  suit  the  city  of  South 
Omaha  made  no  appearance  whatever,  although  the  case 
was  pending  upon  the  docket  of  the  district  court  for 
more  than  a  year  after  service  was  made  upon  the  city. 
Mary  G.  Madden  appeared  and  filed  an  answer  reciting 
that  on  or  about  the  first  day  of  June,  1896,  she  had  sold  all 
her  right,  title  and  interest  in  the  judgment  to  Thomas 
Hoctor.    Thomas  Hoctor  appeared  and  was  allowed  to  be 
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substituted  as  party  defendant  in  lieu  of  Mary  G.  Mad- 
den. He  alleged  the  purchase  of  the  judgment  from  Mary 
G.  Madden,  denied  all  the  plaintiff's  allegations  of  fraud 
in  resi)ect  to  the  obtaining  of  the  assignment  from 
Catherine  DriscoU,  and  prayed  for  a  dismissal  of  plain- 
tiflf's  petition  and  for  general  equitable  relief.  After  the 
case  had  been  pending  for  more  than  a  year,  and  while 
the  city  had  wholly  failed  to  make  any  appearance  therein, 
the  plaintiflf,  Shanahan,  administrator,  and  the  defend- 
ant, Hoctor,  by  a  stipulation  settled  the  controversy  as 
between  themselves  and  agreed  that  each  party  should 
take  one-half  of  the  judgment.  After  this  agreement  the 
court  entered  a  default  against  the  city  and  rendered  its' 
decree  adjudging  among  other  things  as  above  stated 
that  the  city  should  pay  the  plaintiff  one-half  of  the  full 
amount  of  the  judgment,  together  with  interest,  and  the 
other  half  to  the  defendant,  Thomas  Hoctor.  From  this 
decree  no  appeal  was  ever  taken  and  no  proceedings  were 
brought  to  vacate  it  or  to  attack  it  in  any  direct  form. 
Afterwards,  and  before  the  making  of  the  regular  levy 
of  taxes  for  the  year  1898,  Shanahan,  administrator,  and 
Hoctor,  in  his  individual  character,  made  demand  upon 
the  city  and  its  officials  to  levy  the  tax  necessary  to  pay 
the  judgment  and  to  issue  warrants  to  said  Shanahan  for 
one-half  thereof  and  to  pay  the  same.  This  demand  the 
city  authorities  failed  to  comply  with  and  thereafter,  on 
the  27th  of  February,  1899,  Shanahan,  administrator, 
commenced  in  the  district  court  of  Douglas  county  the 
mandamus  proceeding,  the  record  of  which  is  now  before 
this  court  as  case  No.  10,989,  in  which  proceeding  he 
pleaded  that  the  city  of  South  Omaha  then  and  at  all 
of  the  times  named  in  said  petition  had  been  a  city  of  the 
first  class,  having  between  10,000  and  25,000  inhabitants. 
He  also  pleaded  the  official  capacity  of  the  Mayor  and 
various  members  of  the  city  council  and  the  city  clerk; 
rendition  of  the  judgment  in  favor  of  Catherine  Driscoll 
on  the  10th  day  of  April,  189f),  for  fi2,500;  the  filing  of. 
the  assignment  of  the  judgment  to  Mary  G.  Madden;  the 
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bringing  and  prosecuting  to  final  decree  the  equity  suit 
iigainst  the  city  of  South  Omaha  and  Mary  G.  Madden, 
and  the  intervention  therein  of  Thomas  Ilottor,  and  the 
entry  of  the  decree  in  said  suit  adjudging  said  Shanahan 
in  his  capacity  as  administrator  to  be  the  owner  of  and 
(entitled  to  collect  one-half  of  the  said  judgment;  that 
said  decree  remains  wholly  unappealed  from  and  un- 
modified and  that  the  same  is  conclusive  upon  the  city 
of  South  Omaha,  and  upon  said  Thomas  Hoctor,  and  the 
making  of  demand  upon  the  city  and  its  mayor  and 
council,  for  the  lew  of  a  tax  and  the  issuance  of  war- 
rants  to  pay  tlie  said  judgment  in  accordance  with  the 
tei'ms  of  said  decree.  The  petition  prayed  for  the 
issuance  of  a  writ  of  mandamus  compelling  the  levy 
of  said  tax,  the  issuance  of  warrants  and  the  payment 
of  said  judgment  according  to  the  terms  of  the  decree  in 
the  equity  case.  Uix)n  this  petition  being  filed  an  alter- 
native writ  issued  commanding  the  said  otTicials  by  name 
and  in  their  official  capacity  to  provide  for  the  said  judg- 
ment or  to  show  cause,  if  any  there  be,  why  a  peremptory 
writ  of  mandamus  should  not  issue.  The  city  officials 
appeared  and  filed  an  answer  in  the  mandamus  proceed- 
ing in  which  they  admitted  the  corporate  character  of  the 
city  and  the  official  capacities  of  the  various  defendants, 
the  rendition  of  the  judgment  in  favor  of  Catherine  Dris- 
coll  on  the  10th  of  April,  1890,  and  the  assignment  of  said 
judgment  to  Marv  G.  Madden.  They  also  admitted  the 
rendition  of  the  decree  in  favor  of  Shanahan,  adminis- 
trator, in  the  equity  suit  J)rought  by  him  to  set  aside  the 
assignment  and  compel  payment  to  himself,  and  admitted 
that  said  decree  is  in  full  force,  unappealed  from  and 
unmodified,  but  denied  that  it  is  binding  upon  the  city 
on  the  grounds  that  the  original  judgment  against  the 
citv  in  favor  of  Catherine  Driscoll  was  obtained  bv  fraud, 
and  tliat  the  decree  in  the  ecjuity  case  adjudging  one-half 
of  the  judgment  to  be  paid  to  Shanahan,  administrator, 
was  also  obtained  by  fraud  and  before  said  case  had  come 
on  for  hearing  before  the  court.    There  is  no  evidence  in 
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support  of  this  latter  objection.  At  the  time  of  filing  the 
answer  in  the  mandamus  case  the  city  attorney  of  South 
Omaha  presented  and  filed  the  petition  of  Owens  and 
others,  against  the  city  and  its  officials  and  Shanahan, 
administrator,  seeking  to  enjoin  the  payment  of  the  Dris- 
coll  judgment,  w^hich  petition  alleged  the  same  grounds 
of  fraud  both  in  respect  to  the  original  judgment  against 
the  city  and  the  decree  in  the  equity  case  requiring  the 
city  to  pay  one-half  of  the  judgment  to  Shanahan  and 
sought  to  have  both  the  judgment  in  the  law  action  and 
the  decree  in  the  equity  case  held  for  naught  and  payment 
of  the  judgment  perpetually  enjoined.  As  soon  as  this 
petition  in  the  injunction  case  was  filed,  Shanahan,  ad- 
ministrator, answered,  denying  the  allegations  of  fraud 
in  respect  to  the  obtaining  of  both  of  the  judgments,  and 
without  waiting  for  answer  day,  by  agreement  of  the 
parties,  the  mandamus  case  and  the  injunction  case  were 
tried  together  and  decided  at  the  same  time,  the  result 
being  that  the  court  entered  a  decree  in  the  injunction  case 
enjoining  payment  and  dismissed  the  mandamus  proceed- 
ing denying  the  writ  To  reverse  these  two  judgments 
the  cases  are  brought  here,  one  upon  appeal  and  one  upon 
petition  in  error. 

The  only  question  which  we  think  it  is  necessary  to 
consider  or  decide  is,  whether  the  city  of  South  Omaha 
and  its  taxpayers  were  bound  by  the  decree  of  October, 
1897,  in  the  case  of  Shanahan^  Administrator^  v.  The  City, 
The  petition  in  that  case  pleaded  the  judgment  rendered 
in  favor  of  Mrs.  Driscoll,  and  made  that  judgment  the 
basis  or  cause  of  action  in  the  equity  suit.  It  also  alleged 
the  assignment  to  Madden  and  charged  that  that  assign- 
ment was  procured  by  fraud.  It  then  prayed  that  the 
assignment  be  set  aside;  that  the  city  be  adjudged  and 
decreed  to  pay  the  full  amount  of  the  judgment  to  the 
plaintiff  in  his  capacity  as  administrator;  tliat  he  recover 
costs  and  have  such  other  and  further  relief  as  he  may 
be  in  law  and  in  equity  entitled  to.  There  was  due  serv- 
ice of  summons  and  the  case  remained  pending  for  more 
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than  a  year  before  it  was  disposed  of.  The  decree,  among 
other  things,  provided : 

"It  is  further  considered,  adjudged  and  decreed  by  the 
court  that  the  said  defendant,  the  city  of  South  Omaha, 
pay  to  the  plaintiff  herein  in  his  capacity  as  administrator, 
or  to  such  assignee  of  the  plaintiff,  as  the  county  court 
of  Douglas  county  may,  by  proper  order  of  distribution 
of  the  assets  of  the  estate  of  said  Catherine  Driscoll, 
direct  and  order,  one-half  of  the  full  amount  of  the 
aforesaid  judgment  in  the  said  case  of  Catherine  Driscoll 
V,  The  City  of  South  Omaha^  together  with  legal  interest 
thereon  from  the  date  of  the  rendition  of  the  judgment." 

Whether  there  was  or  was  not  fraud  in  the  obtaining  of 
the  original  judgment  in  the  law  action  is  not  open  to 
inquiry  if  the  decree  in  Shanahan  v.  South  Oinaha  is 
valid.  .  In  this  equity  suit  of  Shafi<ihait  v.  South  Omaha 
the  cause  of  action  was  the  previous  judgment  obtained 
in  the  law  action,  and  that  was  the  only  cause  of  action  as 
between  Shanahan  and  the  city.  Shanahan's  cause  of 
action  as  against  the  assignee  of  the  judgment  was  the 
fraud  practiced  in  obtaining  the  assignment,  but  as  be- 
tween him  and  the  city  the  sole  and  only  cause  of  action 
was  the  judgment  rendered  in  favor  of  Catherine  Driscoll, 
and  his  sole  prayer  was  that  the  city  be  decreed  to  pay 
him  that  judgment.  Upon  elementary  principles,  the  judg- 
ment in  the  law  action  was  thereby  merged  in  the  decree. 

In  Freeman,  Judgments  [4th  ed.],  section  215,  the  rule 
is  thus  stated:  "The  entry  of  a  judgment  or  decree  es- 
tablishes, in  the  most  conclusive  manner,  and  reduces  to 
the  most  authentic  form,  that  which  had  hitherto  been 
unsettled,  and  which  had,  in  all  probability,  depended  for 
its  settlement  upon  destructible  and  uncertain  evidence. 
The  cause  of  action  thus  established  and  permanently 
attested  is  said  to  merge  into  the  judgment  establishing 
it,  upon  the  same  principle  that  a  simple  contract  merges 
into  a  specialty."  The  same  author  in  section  216  says: 
"A  judgment  is  extinguished  when,  being  used  as  a  cause 
of  action,  it  grows  into  another  judgment" 
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In  Herman,  Estoppel  and  Res  Judicata,  page  279,  sec- 
tion 244,  the  author  states  the  rule  thus:  "A  judgment 
extinguishes  the  demand,  and  if  a  plaintiff  bring  two 
actions  for  the  same  cause  a  judgment  in  one  is  a  bar  to 
the  other,  and  is  conclusive  in  any  future  litigation  of 
the  same  question  between  the  parties  and  those  claiming 
under  them,  whether  the  question  arises  either  directly 
or  indirectly  or  collaterally  in  such  subsecjuent  litigation, 
provided  the  question  of  estoppel  is  brought  before  the 
court  in  the  proper  form;  and  it  makes  no  difference  in 
this  respect  that  the  object  of  the  first  suit  was  different 
from  the  second.  A  judgment  against  the  defendant  for 
the  amount  of  a  note  or  claim  for  goods  sold,  etc.,  bars 
an  action  for  fraud  in  obtaining  the  note  or  goods."  The 
same  author  at  page  562,  section  468,  states  that  a  judg- 
ment agreed  upon  as  the  result  of  a  compromise  has  the 
same  binding  effect  as  one  resulting  from  litigation  con- 
tested to  the  end  and  that  such  judgment  is  a  bar  to  any 
subsequent  attempt  to  reopen  the  matter  in  litigation. 
Again  at  page  44,  section  52,  he  says:  "When  judgment 
is  taken  by  default,  the  adjudication  will  be  conclusive 
of  the  existence  and  validity  of  the  right  or  demand  for 
which  suit  is  brought  A  judgment  by  default  regularly 
entered  is  as  binding  as  any  other,  so -far  as  respects  the 
power  and  jurisdiction  of  the  court  in  declaring  that  the 
plaintiff  is  entitled  to  recover,  though  in  some  cases  the 
amount  to  be  recovered  must  be  afterwards  ascertained 
by  jury." 

In  Corcoran  v.  Canal  Co.,  94  U.  S.,  741,  the  supreme 
court  of  the  United  States  held  that  where  a  party  has 
an  opportunity  to  make  a  defense  the  decree  of  the  court 
is  conclusive  upon  him  upon  every  defense  that  he  might 
have  made  to  the  matters  alleged  against  him. 

It  is  unnecessary  to  cite  further  authorities  upon  a 
proposition  so  elementary.  When  the  suit  of  Shanahan 
against  the  city  of  South  Omaha  was  commenced  in  the 
fall  of  1896  the  basis  of  the  relief  sought  was  the  judg- 
ment previously  rendered  in  favor  of  Mrs.  Driscoll,  and 
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it  was  so  alleged  in  the  petition.  The  relief  sought  was 
a  decree  directing  its  payment  to  Shanahan,  adminis- 
trator. The  petition  and  summons  advised  defendants 
therein  that  the  plaintiff  was  asking  a  decree  requiring 
the  city  to  pay  the  judgment  to  him.  The  validity  of  the 
judgment  was  thereby  made  matter  of  issue  between  the 
plaintiff  and  the  city.  If  there  was  any  reason,  grounded 
on  fraud,  on  account  of  which  the  judgment  could  have 
been  attacked  and  held  invalid,  the  city  should  have  made 
answer  to  Shanahan's  petition  and  questioned  the  legality 
of  the  judgment,  and  sought  to  have  it  avoided  as  being 
obtained  by  fraud.  Instead  of  doing  so  the  city  made 
no  appearance  whatever.  Its  failure  to  appear  was  its 
own  neglect.  There  is  no  evidence  tending  to  show  that 
the  decree  was  taken  by  anv  fraudulent  or  unfair  means. 
The  decree  was  according  to  the  allegations  of  the  prayer 
of  the  petition  and  that  decree  forever  after  bound  the  city 
as  to  the  validity  of  the  original  judgment  and  cut  off  all 
defense  based  upon  any  fraud  perpetrated  in  obtaining  it. 

There  can  be  no  question  that  the  judgment  is  equally 
conclusive  upon  the  city  and  its  taxpayers.  A  judgment 
against  a  municipal  corporation  would  be  of  no  value, 
if  matters  of  defense  to  the  action,  which  were  available 
to  the  city  before  ats  rendition,  might  be  relitigated  at 
the  suit  of  individuals.  In  Herman,  Estoppel  and  Res 
Judicata,  page  166,  section  155,  the  rule  is  thus  stated : 

"So  where  a  judgment  has  been  rendered  against  a 
municipal  corporation  upon  coupons  or  for  any  other 
valid  claim,  and  proceedings  are  commenced  by  man- 
damus to  compel  the  levy  of  a  tax  to  pay  the  judgment, 
the  regularity  of  the  proceedings  on  which  the  judgment 
was  rendered  or  the  validity  of  the  judgment  can  not  be 
contested  in  answering  to  the  rule  to  show  cause  why  a 
mandamus  should  not  issue.  The  only  way  in  which  ir- 
regularities can  be  taken  advantage  of  is  by  appeal.  No 
taxpayer  can  prevent  the  levy  of  such  tax,  and  relitigate 
the  matters  adj^Mlicated  in  such  action  against  the  cor- 
poration." 
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It  is  recommended  that  the  judgments  in  both  cases  be 
reversed  and  that  the  suit  of  John  0.  Oioens  v.  The  City 
of  South  Omaha  and  John  M.  Shanahan  and  others,  gen- 
eral No.  10,988,  of  this  court,  be  dismissed  and  the  suit  of 
John  M.  Shanahan,  Administrator,  v.  The  City  of  South 
Omaha  and  others,  general  No.  10,989,  of  this  court,  be 
remanded  to  the  district  court  for  Douglas  county  with 
instructions  to  grant  a  writ  a  mandamus  as  prayed. 

DuppiB  and  AI4BERT,  CC,  concur. 

The  judgments  in  both  cases  are  reversed  and  the  suit 
of  Johii  0.  Oiven^H  v.  The  City  of  South  Omaha  and  others, 
general  No.  10,988,  of  this  court,  is  dismissed,  and  the 
suit  of  John  M.  Shanahan,  Administrator,  v.  The  City  of 
South  Omaha  and  others,  general  No.  10,989,  of  this  court, 
is  remanded  to  the  district  court  for  Douglas  county  with 
instructions  to  grant  a  writ  of  mandamus  as  prayed. 

10.988  Reversed  and  dismissed. 

10.989  Reversed  with  directions. 


John  Dodd,  Administrator  of  the  Estate  op  Hannah 

DoDD,  Deceased,  v.  Joe  Skelton. 

Filed  Februaby  6,  1902.    No.  10,991. 
Commissioner's  opinion.    Department  No.  3. 

1.  Witnesses:    Testimont  op  Party  in  Interest:    Statutes.     Section 

329,  Code  of  Civil  Procedure,  does  not  prohibit  a  party  to  the 
suit,  or  one  having  a  direct  legal  interest  in  the  result  thereof, 
from  testifying  to  transactions  or  conversations  relevant  to  the 
issues,  had  with  the  agent  of  a  deceased  person. 

2.  Oral  Contract  to  Pay  Part  of  the  Price  of  Land:    Validity.     An 

oral  agreement  by  the  grantee  to  pay  part  of  the  consideration 
agreed  on  as  the  purchase  price  of  land  sold,  to  a  third  party, 
may  be  enforced  by  the  party  for  whose  benefit  it  was  made. 

Error    from    the    district   court    for    Custer    county. 
Tried  below  before  Sullivan,  J.     Affirmed. 
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/.  R.  Deany  for  plaintiff  in  error. 
Holcomb  Bros.,  contra. 

DUPFIE,  C. 

December  9,  1897,  Joe  Skelton  filed  a  claim  against  the 
estate  of  Hannah  C.  Dodd  for  $32.20,  interest  paid  on  a 
certain  mortgage,  and  f7.15,  money  loaned.  This  claim 
was  allowed  by  the  county  court,  and  an  appeal  was 
taken  to  the  district  court  where  judgment  was  entered 
for  the  sum  of  f46.  Prom  this  judgment  the  adminis- 
trator has  taken  error  to  this  court,  his  objection  being 
only  to  the  allowance  of  the  item  for  interest  paid. 

The  record  discloses  that  W.  A.  Skelton,  a  brother  of 
the  defendant  in  error,  was  the  owner  of  eighty  acres  of 
land  in  Custer  county.  Charlotte  C.  Johnson  had  a  first 
mortgage,  and  Hannah  C.  Dodd,  the  decedent,  was  the 
owner  of  a  second  mortgage  on  this  land.  The  defendant 
in  error  advanced  the  money,  $32.20,  to  pay  one  of  the 
maturing  coupons  on  the  Johnson  mortgage.  The  claim 
filed  shows  this  payment  to  have  been  made  May  2,  1892, 
and  the  district  court  so  found,  or  at  least  interest  from 
that  date  was  allowed  on  the  amount,  but  we  are  satisfied 
that  this  is  not  the  correct  date,  as  the  deed,  to  which 
reference  will  hereafter  be  made,  is  dated  November  6, 
1891,  and  was  filed  for  record  the  14th  day  of  the  same 
month.  At  the  date  of  the  deed  above  referred  to,  W.  A. 
Skelton  deeded  the  mortgaged  premises  to  Mrs.  Dodd, 
the  plaintiff  in  error  acting  for  her  in  the  transaction, 
and  it  is  claimed  as  a  part  of  the  consideration  for  said 
conveyance,  Mrs.  Dodd  was  to  repay  to  the  defendant  in 
error  the  amount  paid  by  him  as  interest  on  the  Johnson 
mortgage. 

W.  A.  Skelton  and  his  wife  both  testify  that  when  the 
deed  was  made  John  Dodd,  who,  as  before  stated,  con- 
ducted the  business  for  his  mother,  agreed  to  pay  this 
interest.  Objection  is  made  that  these  witnesses  are  in- 
competent under  section  329  of  our  Code  of  Civil  Pro- 
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cedure.  We  think  the  objection  is  not  well  taken.  The 
provison  of  section  329,  while  it  prohibits  a  party  from 
testifying  in  certain  cases  to  a  personal  transaction  with 
a  deceased  person,  does  not  extend  to  transactions  with 
the  agent  of  such  person.    Pratt  v.  Elkhvs^  80  N.  Y.,  198. 

It  is  further  objected  that  the  defendant  in  error  paid 
this  interest  by  way  of  gift  to  his  brother.  While  defend- 
ant in  error  testified  that  he  did  not  expect  his  brother 
would  repay  the  money  so  advanced  by  him,  we  can  not 
say  from  the  evidence  that  it  was  given  and  accepted  as  a 
gift ;  nor  do  we  think,  even  conceding  that  to  be  the  case, 
that  it  would  relieve  the  estate,  of  which  plaintiflf  in  error 
is  administrator,  from  carrying  out  an  express  agreement 
made  by  the  decedent  through  her  agent  to  repay  it. 

It  is  further  objected  that  the  agency  of  John  Dodd  is 
not  established  by  any  competent  testimony.  The  testi- 
mony of  W.  A.  Skelton  relating  to  this  question  was,  we 
think,  incompetent,  as  the  money  was  advanced  for  him 
and  he  would  be  liable  for  its  repayment ;  but  the  circum- 
stances of  the  case  are  sufficient  to  establish  such  agency. 
The  deed  was  accepted  and  placed  of  record,  and,  as  we 
understand,  the  estate  now  claims  the  benefit  of  the  con- 
veyance. Certainly,  Mrs.  Dodd  could  not  have  the  benefit 
of  the  conveyance  without  payment  of  the  consideration 
for  which  it  was  made. 

The  defendant  in  error  was  allowed  to  testify  that 
Mrs.  Dodd  had  not  repaid  him  the  amount  of  interest  for 
which  the  claim  is  made.  Plaintiflf  in  error  complains  of 
this  and  insists  that,  under  the  provisions  of  the  statute 
above  referred  to,  such  evidence  is  made  incompetent,  and 
that  testimony  negativing  a  transaction  with  a  deceased 
person  is  as  clearly  within  the  statute  as  that  in  affirma- 
tion thereof.  This  may  be  true,  but  whether  so  or  not  can 
make  no  diflPerence  in  this  case,  as  the  error,  if  error  it 'was, 
was  without  prejudice  to  the  rights  of  the  plaintiflf  in 
en'or.  Payment  is  an  affirmative  defense,  and  the  burden 
waa  on  the  defer: dant  in  error  to  establish  it.  That  in- 
competent evidence  was  admitted  to  establish  a  fact  which 
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the  law  presumes  to  exist  in  the  absence  of  any  evidence 
is  not  reversible  error.  Lerche  v.  Brasher^  104  N.  Y.,  161; 
In  re  Brown's  Estate^  60  N.  W.  Rep.  [la.],  659. 

The  agreement  is  not  within  the  statute  of  frauds. 
When  Mrs.  Dodd  took  a  conveyance  of  this  land,  she 
simply  agreed  to  pay  a  part  of  the  consideration  to  Joe 
Skeltpn,  instead  of  to  W.  A.  Skelton,  her  grantor. 

We  recommend  the  affirmance  of  the  judgment  of  the 
district  court. 


Ames  and  Albert,  CO.,  concur. 


Affirmed. 


Alamandbr  Cornell,  appellee,  v.  Susan  Kimb  et  al., 

appellants. 

Filed  Febbuaby  6,  1902.    No.  10,999. 

Ck>mmi8Bloner'B  opinion.    Department  No.  1. 

Mechanics'  Liens:  Limitation  of  Actions:  Presumptions.  Where  the 
items  constituting  a  mechanic's  lien  show  that  more  than  four 
months  have  intervened  between  the  dates  of  performing  the  ser- 
vice or  furnishing  the  material  it  raises  the  presumption  that  the 
work  was  performed  or  the  materials  were  furnished  under 
separate  contracts,  but  this  presumption  is  overcome  by  proof 
that  there  was  but  one  contract  covering  the  whole. 

Appeal  from  the  district  court  for  Box  Butte  county. 
Tried  below  before  Westover,  J.    Affirmed. 

B.  G.  Nolemcm^  for  appellants. 

W.  O.  Simonson^  contra. 

Day,  0. 

Alamander  Cornell  commenced  this  suit  in  the  district 
court  for  Box  Butte  county  to  foreclose  a  mechanic's  lien 
which  he  claimed  upon  lot  2  in  block  11,  in  the  city  of 
Alliance.  Susan  Kime  and  her  husband,  Joseph  A.  Kime, 
were  made  defendants.  A  trial  was  had  to  the  court 
resulting  in  a  judgment  in  favor  of  the  plaintiff  for  the 
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sum  of  f 84.20  and  costs  of  suit,  and  decreeing  that  the 

premises  be  sold  to  satisfy  the  judgment.    To  reverse  this 

judgment  the  defendants  have  brought  the  case  to  this 

court  by  appeal. 

The  record  shows  that  on  or  about  August  1,  1895,  the 

plaintiJBf  entered  into  a  verbal  contract  vrith  Susan  Kime 
to  paper  and  paint  a  dwelling-house  owned  by  her  situ- 
ated upon  lot  2  in  block  11  in  the  city  of  Alliance.     The 

contract  provided  that  the  plaintiff  was  to  receive  for  his 
services  the  usual  and  customary  prices  paid  for  the 
character  of  the  work  he  agreed  to  perform.  The  paper- 
ing and  the  inside  painting  was  to  be  completed  at  once ; 
the  time  of  completing  the  outside  work  was  left  largely 
to  the  convenience  of  plaintiff,  no  time  being  agreed  upon. 
Pursuant  to  this  contract  the  plaintilBf  commenced  work 
and  finished  the  papering  August  20,  1895,  and  continued 
to  perform  services  under  the  contract  at  various  inter- 
vals from  said  date  up  to  and  including  July  15,  1897, 
when  the  last  item  of  work  was  performed.  On  Novem- 
ber 13,  1897,  the  plaintilBf  filed  with  the  county  clerk  of 
Box  Butte  county,  a  mechanic's  lien  against  said  lot  as 
the  property  of  Susan  Kime  and  claimed  a  balance  due 
under  said  contract  of  f70.65.  This  claim  for  lien  was 
duly  sworn  to  and  complied  with  all  the  formalities  of 
the  statute  to  render  it  a  valid  and  subsisting  lien  upon 
the  premises.  The  items  of  service  as  shown  by  the  lien 
indicate  that  nothing  was  done  from  September,  1895,  to 
January  11,  1896,  and  from  that  date  there  is  an  hiatus  of 
time  to  July  15,  1897,  on  which  date  the  plaintiff  finished 
painting  230  yards,  amounting  to  $32. 

Appellants  insist  that  as  more  than  four  months  elapsed 
from  the  date  of  the  furnishing  of  the  last  item  of  labor 
and  that  previously  rendered,  that  a  lien  will  not  attach 
for  the  items  preceding  the  hiatus.  This  contention 
would  be  good  were  it  not  for  the  fact  that  the  record 
shows  affirmatively  by  the  testimony  of  both  plaintiff  and 
defendants  that  the  services  rendered  were  performed 
under   one    contract      When  the   items    constituting   a 
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mechanic's  lien  show  that  more  than  four  months  have 
intervened  between  the  dates  of  performing  the  service 
or  furnishing  the  material  it  raises  the  presumption  that 
the  work  was  performed  or  the  materials  were  furnished 
under  separate  contracts,  but  this  presumption  is  over- 
come by  proof  that  there  was  but  one  contract  covering 
the  whole. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Hastings  and  Kiekfatbick,  CO.,  concur. 

Affirmed. 


James  B.  Finney,  appellant,  v.  Abnbb  D.  Gallop  kp 

AL.,  appellees. 

Filed  Febbuabt  6,  1902.    No.  11,000. 

Commlssioner'B  opinion.    Department  No.  8. 

Set-Oif:     Debt    Due    Pabtnrb   as    Aqainst    Partnership   Debt:     At- 
TOBNETs'  Liens.     G.  obtained  Judgment  against  the  firm  of  C.  & 

F.  for  eight  hundred  dollars.  On  the  rendition  of  the  judgment, 
W.  and  P.,  attorneys  for  G.,  filed  their  claim  for  an  attorneys'  lien 
on  the  Judgment  and  gave  notice  thereof.  Afterwards,  F.,  one  of 
the  partners,  commenced  an  action  against  G.  on  a  note  made  to 
him  by  G.,  alleging  that  both  C,  the  other  member  of  the  firm,  and 
G.,  the  judgment  creditor,  were  insolvent,  and  that  he  alone  was 
responsible.  He  asked  that  any  judgment  entered  against  G.  on 
the  note  might  be  set  off  against  the  Judgment  entered  in  favor  of 

G.  against  C.  A  F.  W.  and  P.  Intervened  and  asked  that  their 
attorneys'  lien  be  protected.  Held,  That  to  the  extent  of  their  Ilea 
the  attorneys  should  be  protected  and  that  to  that  extent  the 
set-off  could  not  be  allowed. 

Appeal  from   the  district  court   for  Cherrv   countv. 
Tried  below  before  Kinkaid,  J.    Affirmed. 

L.  K.  Alder y  for  appellant 

C.  Patterson  and  W.  W.  Wood,  contra. 
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January  12,  1898,  Abner  D.  Gallop  commenced  an  ac- 
tion in  the  district  court  for  Sheridan  county,  Nebraska, 
to  recover  from  Carter  &  Finney,  a  partnership,  the  sum 
of  $3,884,  damages  claimed  to  have  been  suffered  by  him 
in  consequence  of  the  diseased  condition  of  a  flock  of  sheep 
alleged  to  have  been  sold  to  him  by  said  partnership.  A 
trial  of  the  case  resulted  in  a  judgment  against  the  de- 
fendant partnership  for  |800.  On  rendition  of  the  judg- 
ment, W.  W.  Wood  and  0.  Patterson,  the  attorneys  who 
conducted  the  case  for  the  plaintiff,  filed  a  claim  for  an 
attorneys'  lien  for  services  rendered  in  that  action  in  the 
sum  of  |250  each.  Gallop  did  not  pay  cash  on  his  pur- 
chase of  the  sheep,  but  executed  his  note  to  James  B. 
Finney  alone,  for  the  sum  of  |1,725,  the  agreed  price,  and 
secured  the  same  by  chattel  mortgage  on  the  flock.  One  of 
the  issues  in  that  action  was  the  existence  of  a  partner- 
ship between  Carter  and  Finney.  This  issue  was  found 
against  the  defendant,  and,  as  before  said,  judgment  went 
against  the  partnersl^ip. 

September  14,  1898,  James  B.  Finney  commenced  this 
action  in  equity  in  the  district  court  for  Cherry  county, 
making  Abner  D.  Gallop  the  sole  party  defendant.  In 
his  petition  he  set  out  the  note  made  to  him  by  Gallop  and 
asked  for  judgment  thereon.  He  alleged  that  at  the  date 
of  the  note  he  sold  to  Gallop  1,150  lambs  for  the  agreed 
price  of  |1,725,  for  which  the  note  in  suit  was  given.  His 
petition  further  recites  the  bringing  of  the  suit  in  Sheri- 
dan county  by  Gallop,  the  recovery  of  a  judgment  by 
Gallop,  in  the  sum  of  |800,  against  Carter  &  Finney, 
and  alleges  that  both  Carter  and  Gallop  are  wholly  in- 
solvent, and  that  the  judgment  in  favor  of  Gallop  will 
have  to  be  paid  by  himself.  He,  therefore,  asks  the  court 
to  set  off  so  much  of  any  judgment  that  may  be  entered 
against  Gallop  on  the  note  in  suit,  against  the  judgment 
entered    in    Gallop's    favor    against    Carter    &    Finney. 

Wood  and  Patterson  intervened  in  the  action^  setting  up 
35 
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their  attorney's  lien,  and  denying  the  right  of  Finney  to 
set  oflf  any  judgment  he  may  obtain  against  Gallop,  ex- 
cept for  the  excess  remaining  after  the  payment  of  their 
attorney  fees.  A  decree  was  entered  giving  Finney 
judgment  against  Gallop  for  the  sum  of  ?1, 262.30,  and 
finding  that  W.  W.  Wood  and  C.  Patterson  each  had  a 
valid  claim  against  the  judgment  in  favor  of  Gallop 
against  Carter  &  Finney  in  the  sum  of  $260.18,  and  di- 
recting that  after  deducting  the  claim  and  lien  of  Wood  and 
Patterson  that  the  residue  of  the  |800  judgment  in  favor 
of  Gallop,  amounting  to  the  sum  of  $312.18,  be  paid  and 
satisfied  by  setting  oflf  against  the  same  an  equal  amount 
of  the  judgment  entered  in  favor  of  Finney  in  this  action. 

The  appellant  urges  with  much  earnestness  that  the 
judgments  which  he  wishes  to  off-set  one  against  the 
other  arose  out  of  the  same  transaction,  and  that  the  ex- 
istence of  an  attorney's  lien  against  the  $800  judgment 
in  favor  of  Gallop  does  not  stand  in  the  way  of  giving 
him  this  right.  We  are  not  inclined  to  agree  with  this 
contention.  Gallop's  cause  of  action  against  Carter  & 
Finney  sounded  in  tort,  and  even  if  the  note  executed  by 
Gallop  in  payment  for  the  sheep  was  owned  by  the  part- 
nership, it  could  not,  under  section  104  of  our  Code  of 
Civil  Procedure,  have  been  used  as  a  setoff  in  that  case. 
That  section  is  as  follows :  "A  set-oflf  can  only  l)e  pleaded 
in  an  action  founded  on  contract,  and  must  be  a  cause  of 
action  arising  upon  contract,  or  ascertained  bv  the  de- 
cision of  the  court."  Much  less  could  the  note  be  set  oflf 
against  Gallop's  claim  against  the  partnership,  it  not  be- 
ing a  claim  against  him  in  favor  of  the  partnership,  but 
in  favor  of  Finney,  one  of  the  individual  membt^rs  thereof. 
Until  Gallop's  note  was  reduced  to  judgment,  therefore,  it 
could  not  be  used  as  a  set-oflf  at  all;  and  we  are  not  cer- 
tain that  a  judgment  existing  in  favor  of  an  individual 
member  of  a  partnership  mav  be  used  as  a  set-oflf  against 
a  demand  held  by  a  thira  party  against  a  partnership. 

Again,  in  Hire  v.  Day,  33  Neb.,  204,  it  was  held  that 
"The  lien  of  an  attorney  upon  a  judgment  obtained  by 
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him  to  the  extent  of  his  reasonable  fees  and  disburse- 
ments, is  paramount  to  any  rights  of  the  parties  in  the 
action  or  to  any  set-oflF."  It  is  insisted  that  this  holding 
is  shaken,  if  not  overruled,  in  Field  v.  Maxucell,  44  Neb., 
900.  We  do  not  think  that  the  two  cases  in  anywise 
conflict.  In  the  latter  case  it  was  held  that  the  lien  of  an 
attorney  could  not  take  precedence  of  a  set-oflf  pleaded  in 
the  same  action.  In  other  words,  that  the  lien  of  an  at- 
torney extends  only  to  the  judgment  actually  recovered, 
and  does  not  prevent  a  defendant  when  sued  from  assert- 
ing a  set-off  which  he  may  hold  against  the  plaintiff  in  the 
action.  The  theory  of  the  case  is  that  the  attorney's  lien 
shall  not  be  interposed  to  prevent  the  defendant  from 
setting  up  and  receiving  the  benefit  of  any  legal  set-off 
which  he  may  hold  against  the  plaintiff  at  the  date  of  the 
trial.  When  the  balance  is  struck  between  the  plaintiff 
and  defendant  and  it  is  ascertained  that  the  plaintiff  is 
entitled  to  a  judgment,  the  attorney  may  claim  and  en- 
force a  lien  for  his  services  upon  the  balance  due  his  client 
and  for  which  judgment  is  ejitered.  But  no  claim  for  an 
attorney's  lien  can  prevent  the  defendant  from  obtaining 
the  benefit  of  any  just  demand  he  may  have  against  the 
plaintiff  and  which  may  properly  be  set  off  against  the 
plaintiff's  demand  in  the  same  action.  But,  if  the  de- 
fendant does  not  wish  to  assert  a  counter-claim  which  he 
holds  against  the  plaintiff,  and  does  not  care  to  reduce 
the  claim  of  the  plaintiff  by  that  amount,  he  can  not, 
after  the  entry  of  judgment  against  him,  interfere  with 
the  lien  of  the  attorney  for  services  in  that  action,  or  pre- 
vent its  enforcement  by  an  independent  action  brought 
fo  enforce  a  demand  which  could  have  been  used  as  a  set- 
off in  the  former  suit  As  was  said  in  Marshall  v.  Meech, 
51  N.  Y.,  140,  "To  the  amount  of  such  lien,  the  attorney 
is  to  be  deemed  an  equitable  assignee  of  the  judgment." 
Wood  and  Patterson  in  this  case,  by  their  liens  properly 
taken,  became,  to  the  extent  of  their  claims,  the  equitable 
assignees  of  the  judgment  against  Carter  &  Finney  in 
favor  of  Gallop.    Their  rights  as  such  were  vested  when 
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their  liens  were  perfected,  and  can  not  be  interfered  with 
by  any  proceedings  thereafter  taken  by  Carter  &  Finney 
or  eitiier  member  of  that  partnership,  in  the  assertion 
of  claims  held  by  them  or  either  of  them  against  Gallop. 
The  decree  of  the  district  court  was  right,  and  we  recom- 
mend that  it  be  affirmed. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 


The  Northwestern  College  of  Napbrvillb,  Illinois, 
appellee,  v.  Jessie  R.  Shrdck  et  al.,  Impleaded 
w^TH  Sarah  A.  McDonald,  appellant. 

Filed  Febbuaby  6,  1902.    No.  11,008. 
OommissioDer'B  opinion.    Department  No.  1. 

1.  Kortgage  Foreclosure:    Filing  Copt  of  Appraisal:   The  flUog  with 

the  clerk  of  the  court  of  a  substantially  correct  copy  of  appraise- 
ment of  real  estate  for  a  Judicial  sale.  Is  sufficient. 

2.  Mortgage  Foreclosure:    Sheriff's  Return:    Time  of  Filing  Copy 

OF  Appraisal.  The  fact  that  a  copy  of  appraisement  was  not  filed 
until  the  day  following  the  one  on  which  it  was  made  does  not  of 
itself  show  that  the  sheriff's  return,  that  he  filed  it  forthwith,  is 
incorrect. 

8.  Kortg^g^e  Foreclosure:  Sheriff's  Return:  Materiality  of  Pub- 
lisher's Affidavit.  Where  the  sheriff's  return  of  a  sale  shows 
a  sufficient  notice  and  is  not  denied,  the  fact  that  the  printer's 
affidavit  was  made  before  notice  was  complete  and  fails  to  state 
fully  the  facts  as  to  a  legal  publication,  is  not  material. 

Appeal  from   the  district   court  for   Phelps   county. 
Tried  below  before  Beall,  J,    Affirmed. 

A.  J.  Shafer,  for  appellant 

Ed  P.  Smith  and  W.  P.  Hall^  contra. 

Hastings,  C. 

The  reasons  for  refusing  confirmation  and  setting  aside 
the  sale  urged  by  appoUant,  who  brings  this  case  to  re- 
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verse  a  confirmation  of  the  sale,  are :  1,  that  a  copy  of  the 
appraisement  was  not  filed  before  the  sale;  2,  that  notice 
was  not  given  as  required  by  law;  3,  that  notice  was  not 
published  for  thirty  days  before  sale,  and,  4,  that  affidavit 
of  publication  was  made  before  thirty  days  of  publication 
had  run. 

The  first  objection  rests  on  the  fact  that  in  the  original 
appraisal,  the  interest  of  "defendants''  is  stated  to  be 
valued  and  in  the  copy  the  interest  of  "J.  R.  Shreck  et  al., 
defendants"  is  mentioned,  the  diflference  consisting  of  the 
insertion  of  the  words,  "J.  R.  Shreck  et  al."  in  the  copy 
before  the  word  "defendants."  It  is  further  urged  that 
the  copy  was  not  filed  until  the  day  following  the  ap- 
praisement. Neither  of  these  objections  seems  good.  The 
appraisement  is  simply  to  establish  a  minimum  price  below 
which  the  land  may  not  be  sold.  The  copy  is  for  the  in- 
formation of  parties  and  bidders,  and  is  filed  for  their 
convenience  and  to  enable  objections  to  be  made,  if  it  is 
irregular  and  prejudicial  to  anyone's  rights,  without  the 
necessity  of  looking  up  the  sheriflf.  A  substantially  cor- 
rect copy  is  all  that  is  needed  and  that  appears  in  this  case. 
The  return  of  the  sheriff  shows  that  the  copy  was  "forth: 
with"  deposited  with  the  clerk  of  the  court.  This  return 
is  not  impeached  by  the  fact  that  it  was  deposited  on  the 
3d  of  February  and  the  appraisement  made  on  the  2d. 
Forthwith  in  this  connection  means  simply  as  soon  as 
vntb.  reasonable  dispatch  in  the  ordinary  course  of  busi- 
ness it  can  be  done.  There  is  nothing  to  show  that  such 
dispatch  was  not  used  in  this  case. 

The  complaints  in  regard  to  notice  entirely  fail  to  show 
that  the  officer's  return  as  to  notice  is  untrue.  Both  re- 
turn and  affidavit  show  full  publications  in  a  weekly  pa- 
per, the  first  being  February  3,  the  last  ilarch  3,  and  the 
sale  March  8.  The  fact  that  the  publisher's  afiidavit  was 
made  on  March  3,  and  does  not  affirmatively  show  there* 
was  no  other  than  the  regular  weekly  publications  of 
the  paper,  in  no  way  tends  to  contradict  the  sheriff's 
return. 
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It  is  therefore  recommended  that  the  order  of  conflr- 
matioD  be  affirmed. 

Day  and  Kibkpatrick,  OC,  concur. 

Affirmbd. 


LoXN  &  Trust  Savings  Rank,  appellee,  v.  H.  H.  Stod- 
dard BT  AL.,  Impleaded  with  Holcomb  Bros.,  appei> 

LANTS,  BT  AL. 

Filed  Febbuabt  6,  1902.    No.  11,015. 
Ck)mmiB8loxier'B  opinion.    Department  No.  1. 

1.  Pleading:    Failure  to  File  Reply:    Waiver  by  Trial.    Where  the 

parties  to  an  action  enter  upon  a  trial  and  treat  the  allegations 
of  new  matter  alleged  in  the  answer  as  denied,  this  court  will 
also  treat  it  so  notwithstanding  no  reply  appears  in  the  record. 

2.  Evidence:     Consideration:     Bona   Fide   Purchaser.     Evidence  ex- 

fl 

amined  and  held  to  sustain  a  consideration  for  the  notes  and 
mortgage  and  that  plaintltF  was  an  innocent  purchaser  for  value 
before  maturity. 

3.  Pleading:    Ck)RFORATE  Capacity.    At  common  law  a  corporation  may 

sue  and  be  sued  in  its  corporate  name  without  an  averment  of  its 
corporate  capacity,  and  the  provisions  of  our  Code  have  not 
changed  the  common  law  rule  In  that  regard. 

Appeal  from  the  district  court  for  Dawson  county. 
Tried  below  before  Suluvan,  J.    Affirmed. 

Fred  A.  Nye^  for  appellants. 

Wilson  &  Brown^y  contra^ 

Day,  0. 

The  Loan  &  Trust  Savings  Bank  of  Concord,  New 
Hampshire,  brought  this  suit  in  the  district  court 
for  Dawson  county  against  H.  H.  Stoddard,  impleaded 
with  llolcomb  Bros,  and  other  defendants,  to  foreclose  a 
inort^.go  upon  a  large  tract  of  land,  a  description  of 
which  it  is  not  necessary  to  set  out  This  mortgage  was 
given  by  n.  H.  Stoddard  and  wife  to  Hiram  D.  Upton  on 
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December  14,  1891,  as  security  for  the  payment  of  two 
notes,  one  for  f 6,000  and  the  other  for  |600.  On  Decem- 
ber 15,  1891,  the  mortgage  was  duly  recorded.  On  De- 
cember 23,  1891,  the  said  Upton  for  a  valuable  considera- 
tion sold  and  assigned  the  notes  and  mortgage  above 
described  to  the  plaintiff.  Among  the  lands  described  in 
the  plaintiff's  mortgage  upon  which  foreclosure  was 
sought,  was  section  21,  township  11,  north  of  range  21,  in 
Dawson  county,  upon  which  the  defendants,  Holcomb 
Bros.,  held  mortgages  executed  by  Stoddard  and  wife  on 
December  1,  1893,  to  secure  the  payment  of  two  promis- 
sory notes.  One  of  these  notes  was  secured  by  a  mortgage 
upon  the  south  half  of  said  section,  the  other  by  a  mort- 
gage upon  the  north  half  of  said  section.  The  defend- 
ants, Holcomb  Bros.,  for  answer  to  the  petition  allied 
a  want  of  consideration  for  the  notes  and  mortgage;  that 
the  same  were  never  sold  and  transferred  to  the  plaintiff 
before  maturity  and  that  nothing  was  due  the  plaintiff 
thereon,  and  denied  generally  the  averments  of  the  peti- 
tion. By  way  of  cross-petition,  the  defendants,  Holcomb 
Bros.,  prayed  that  their  mortgages  above  described  be 
decreed  a  first  lien  ui)on  said  section  21,  and  for  a  decree 
of  foreclosure.  Upon  the  trial  the  court  found  that  the 
plaintiff^s  mortgage  was  a  first  lien  upon  the  lands  de- 
scribed in  the  petition  and  awarded  the  plaintiff  a  decree 
of  foreclosure.  As  to  defendants,  Holcomb  Bros.,  the 
court  found  their  mortgages  to  be  a  second  lien  upon  sec- 
tion 21  of  said  premises  and  ordered  that  the  several 
tracts  be  separately  sold  and  the  proceeds  brought  into 
court  for  further  order.  From  this  judgment  the  defend- 
ants, Holcomb  Bros.,  have  appealed  to  this  court. 

It  is  now  urged  that,  inasmuch  as  the  plaintiff  filed 
no  reply,  therefore  the  want  of  consideration  for  the 
notes  and  mortgage  stands  admitted  on  the  record.  With- 
out discussing  whether  such  a  denial  in  the  answer  to  the 
allegations  of  the  petition  presents  new  matter  calling 
for  a  reply,  it  is  suflBcient  in  this  case  to  say  that  upon 
the  trial   both  parties  treated  the  consideration  as  an 
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issue  in  the  case.  The  chief  contention  in  the  court  below 
was  over  the  want  of  consideration.  It  is  now  the  settled 
rule  of  this  court  that  where  the  parties  to  an  action  enter 
upon  a  trial  and  treat  the  allegations  of  new  matter  al- 
leged in  the  answer  as  denied,  this  court  will  also  treat 
them  so,  notwithstanding  no  reply  appears  in  the  record. 
Schuster  V.  CarsoTiy  28  Neb.,  612.  In  Miseouri  P.  B.  Co. 
V.  Palmer^  55  Neb.,  559,  it  is  said :  "Where,  in  the  trial  of 
a  cause  both  parties  treat  an  affirmative  defence  as  trav- 
ersed, it  will  be  so  considered  in  this  court  although  the 
plaintiff  filed  no  reply  either  before  or  after  judgment." 
Miiizer  v.  Willm<in  Mercantile  Go.^  59  Neb.,  410. 

Appellants  also  insist  that  there  was  a  failure  in  the 
proofs  to  establish  a  consideration  for  the  notes  and  mort- 
gaga  The  record  shows  that  the  plaintiff  produced  the 
note  and  mortgage  properly  indorsed,  and  ioffered  them 
in  evidence.  This  wa£(  sufficient  to  raise  a  pre^uxaption 
that  the  note  was  supported  by  sufficient  consideration 
and  made  a  prima  facie  case  for  the  plaintiff.  After  the 
introduction  of  the  note  and  mortgage  in  evidence,  the 
burden  was  upon  the  defendants  to  impeach  the  hona 
fides  of  the  purchase  and  the  consideration  upon  which 
it  rested.  Instead  of  overcoming  this  presumption  the 
testimony  of  Stoddard  and  other  witnesses  on  behalf  of 
the  appellants  conclusively  established  that  the  notes  and 
mortgage  were  founded  upon  a  valuable  consideration  and 
that  the  plaintiff  was  a  good  faith  purchaser  for  value. 

At  the  commencement  of  the  trial  the  appellants  ob- 
jected to  the  introduction  of  any  testimony  in  the  case 
on  behalf  of  the  plaintiff  for  the  reason  that  the  petition 
did  not  state  a  cause  of  action,  and  for  the  further  reason 
that  no  legal  capacity  was  shown  in  the  plaintiff  to  main- 
tain the  suit  The  point  urged  i&  that  there  was  no  al- 
legation of  the  corporate  capacity  of  the  plaintiff.  In 
Angel  and  Ames,  Corporations,  section  632,  it  is  said: 
"It  is,  however,  generally  admitted,  that  a  corporation 
may  declare  in  its  corporate  name,  without  setting  forth 
In  the  declaration  the  act  of  incorporation,  or  averring 
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that  it  is  a  corporation,  if  the  act  be  private."  At  com- 
mon law  a*  corporation  may  sue  and  be  sued  in  its  cor- 
porate name,  without  an  averment  of  its  corporate  capa- 
city, and  the  provisions  of  our  Code  have  not  changed  the 
common  law  rule  in  that  regard.  ExcJiange  NatUmal 
Bank  v.  Capps,  32  Neb.,  242.  In  Holden  v.  Great  West- 
ern Elevator  Co.,  72  N.  W.  Rep.  [Minn.],  805,  it  is  held: 
"In  an  action  by  or  against  a  corporation  it  is  not  neces- 
sary to  allege  that  it  is  a  corporation,  except  in  cases 
where  the  fact  of  corporate  existence  enters  into,  and 
constitutes  a  part  of,  the  cause  of  action  itself  Stanley 
V,  Richmond  &  D.  R.  Co.,  89  N.  Oar.,  331. 

The  decree  rendered  by  the  trial  court  is  fully  sustained 
by  the  proofs.  We  therefore  recommend  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Hastings  and  Kibkpatmok,  CO.,  concur. 

AFFIBMEa). 

HoiiOOMB,  J.,  took  no  part  in  the  decision* 


Sbcubity  Investment  Company,  appellbb,  v.  William 
w.  lottkidgb  bt  al.,  appellees,  impleaded  with 
THE  Philadelphia  &  Reading  Coal  and  Iron  Com- 
pany, APPELLANT. 

Filed  Febbuast  6, 1902.    No.  11,018. 

(Commissioner's  opinion.    Department  No.  1. 

1.  Descent  and  Distribution:    Vesting  of  Title  Subject  to  Right  of 

Admittistratob.  Real  estate  other  than  the  homestead  of  an  in- 
testate decedent,  descends  to  his  heirs  and  the  title  vests  immedi- 
ately in  them  subject  to  the  administrator's  right  of  possession 
and  to  its  application  in  payment  of  decedent's  debts. 

2.  Descent  and  Distribution:    Advancements  to  Heir:    Effect  in  At- 

tachment Against  Estate.  Where,  pending  the  settlement  of  a 
decedent's  estate,  advancements  have  been  mac^  in  good  faith  to 
an  heir  by  the  administrator  with  the  assent  of  the  coheirs,  which 
were  accepted  by  the  recipient  as  in  full  of  his  share  and  as  en* 
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titling  the  other  heirs  to  his  proportion  of  the  remaining  estate, 
the  heir  who  has  under  such  arrangement  received  his  full  share  of 
the  estate,  has  not  thereafter  an  attachable  interest  In  real  prop- 
erty of  the  deceased. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Affirmed. 

S.  L.  Oeisthardty  for  appellant 

If  one  has  received  even  more  than  his  share  of  an 
estate  in  the  administrator's  hands,  that  would  not  give 
any  of  his  co-heirs  or  his  co-distributees  any  lien  on  his 
real  estate.  Any  moneys  or  property  received  could  affect 
the  pei-sonalty  alone.  Bailey  v.  Warner^  28  Vt.,  87;  Alli- 
son V,  GraJuiniy  67  la.,  68,  24  N.  W.  Rep.,  597;  Proctor  v. 
Neichally  17  Mass.,  at  page  81;  Hancock  v.  Hubbard,  36 
Mass.,  167;  Jones  v.  Treadicell,  169  Mass.,  430,  48  N.  E. 
Rep.,  339;  Mann  v.  Mann,  59  Tenn.,  245;  Woerner, 
American  Law  of  Administration  [2d  ed.],  section  564, 
page  1350,  note  2,  which  cites  Tlvompson  v.  Myers,  95  Ky., 
597;  Hagadorn  v.  Hart,  62  Hun  [N.  Y.],  94;  Dearborn  v. 
Preston;  7  Allen  [Mass.],  192,  also  note  4  which  cities 
Smith  V.  Kearney,  2  Barb.  Ch.  [N.  Y.],  533,  549;  Sartor 
V.  Beaty,  25  S.  Car.,  293,  303 ;  La  Foy  v.  La  Foy,  43  N.  J. 
Eq.,  206. 

The  cases  cited  by  appellees  to  sustain  the  contention 
that  the  distinction  between  personal  property  and  real 
estate  should  be  obliterated  are  based  upon  the  doctrine 
of  advancement  and  are  not  applicable  to  the  case  at  bar. 

Walter  J.  Lamb,  contra. 

If  one's  sliare  in  an  estate  is  received  or  diminished  by 
his  drawiiifj;  it,  he  ho  longer  has  any  share  or  interest; 
the  creditors  stand  precisely  in  the  shoes  of  the  heirs,  and 
if  the  heir  has  no  interest  the  creditor  obtains  none. 
Folt;:  r.  Wert,  103  Ind.,  404,  410;  Armstrong  r.  Fcavnaw, 
67  Ind.,  429;  In  re  Dirkinson's  Estate,  23  Atl.  Rep.  [Pa.], 
1053;  Green  v.  Broun,  44  N.  E.  Rep.  [Ind.],  805;  Ponicroy 
V.  Chandler,  30  Atl.  Rep.  [N.  J.],  1092. 
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Hastings,  O^ 

Appellant  in  this  case  states  that  the  qnestion  is 
whether  at  the  time  of  the  levy  of  the  attachment  against 
William  W.  Lottridge  on  the  proi)erty  involved  he  had 
any  interest  in  it,  and  also  whether  William  W.  Lott- 
ridge or  John  N.  C.  Lottridge,  his  brother,  had  at  the 
time  of  the  filing  of  appellant's  cross-bill  in  this  action 
any  interest  in  |1,000  still  unpaid  on  the  property  from 
one  J.  B.  Bennett,  who  had  bought  it  of  the  Lottridge 
heirs,  and  which  can  be  applied  on  appellant's  judgment 
against  William  and  John.  Appellees  assert  that  the 
sole  issue  is  whether  or  not  William  W.  Lottridge  had 
any  interest  in  the  attached  property  at  the  time  of  the 
levy. 

It  seems  that  John  D.  Lottridge  died  in  Lancaster 
county  in  1874,  intestate,  leaving  a  widow,  now  Mrs. 
Kern,  and  three  children,  William  W.,  John  N.  0.,  and 
Josephine  D.,  defendants.  Neriah  B.  Kendall  became 
administrator.  In  1893,  he  conveyed  to  William  W.  some 
lands  which  never  belonged  to  tie  estate,  at  an  agreed 
price  of  |2,600.  Defendants  claim  this  was  in  payment 
of  William's  share  of  the  estate.  In  1897,  William  W., 
John  N.  0.,  and  one  Harry  P.  Hermance  formed  the  Lin- 
coln Coal  Company,  and  contracted  the  debt  which  is  the 
basis  of  appellant's  claim.  Subsequently,  in  the  same 
year,  the  widow  and  heirs  executed  plaintiff's  mortgage 
for  |2,500  and  the  money  was  used  by  William  and  John 
in  the  coal  business.  April  16,  1898,  the  appellant  sued 
William  and  John  in  the  United  States  circuit  court, 
and  issued  an  attachment  against  William  on  the  ground 
that  he  was  fraudulently  disposing  of  his  property.  This 
attachment  was  levied  on  the  property  embraced  in  plain- 
tifPs  mortgage,  April  20,  1898.  It  does  not  seem  to  be 
disputed  that  it  became  a  lien  upon  whatever  interest 
William  had  in  this  property  at  that  time.  It  is  not  dis- 
puted that  the  property  belonged  to  his  father's  estate, 
and  at  the  time  of  the  levy  the  estate  had  not  been  settled, 
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and  there  had  been  no  distribution  to  the  heirs.  Four 
days  earlier,  April  16,  a  mortgage  was  made  by  Will- 
iajn  W.  and  his  wife  "to  the  estate  of  John  D.  Lottridge," 
for  1^,600.  September  18,  1898,  the  widow  and  heirs  con- 
veyed the  land  in  dispute  subject  to  plaintiflf's  mortgage 
to  John  R.  Bennett  for  an  agreed  consideration  of  |1,500, 
f  1,000  of  this  Bennett  retained  till  the  title  should  be 
perfected.  Bennett  did  not  know  of  the  f  2,600  mortgage, 
and  it  was  attempted  to  be  released  by  an  instrument 
signed  by  the  widow  and  heirs,  September  16,  1898. 
March  11,  1898,  plaintiff  commenced  its  suit  for  fore- 
closure. Josephine  D.  Lottridge  filed  a  cross-bill  claim- 
ing to  own  the  f 2,600  mortgage  and  asking  it«  foreclosure. 
Appellant  set  up  the  lien  of  its  attachment,  which  had 
been  sustained,  and  judgment  rendered  in  the  attachment 
action  October  15,  1898,  for  f4,102.25  and  costs.  Appel- 
lant claimed  a  conspiracy  of  the  Lottridge  heirs  to  de- 
fraud; that  the  |2,600  mortgage  of  William  W.  and  wife 
to  "the  estate  of  John  D.  Lottridge'*  which  Josephine  was 
asserting,  was  entirely  without  consideration  and  not 
delivered;  that  the  Bennett  deed  was  without  considera- 
tion and  a  part  of  the  fraudulent  confipiracy,  and  asked 
that  the  deed  to  Bennett  and  the  mortgage  to  the  estate 
of  John  D.  L(^tridge  be  declared  null  and  void  and  the 
land  sold  and  applied  in  payment  of  appellant's  judg- 
ment. Bennett  also  answered,  claiming  to  be  a  hone  fide 
purchaser  of  the  property,  without  notice  of  appellant's 
attachment;  admitted  plaintiff's  lien  and  the  $2,600 
mortgage  to  Josephine,  and  claimed  that  the  latter,  by 
reason  of  his  warranty  deed,  inured  to  his  benefit.  Will- 
iam W.  Lottridge  and  wife,  and  the  widow,  denied  appel- 
lant's claim,  and  alleged  that  the  property  was  part  of 
the  real  estate  of  John  D.  Lottridge  in  his  lifetime;  that 
it  descended  to  his  three  h^s  subject  to  the  dower  in- 
terest of  his  widow;  th^'.  prior  to  April  16,  1898,  Will- 
iam W.  had  received  more  than  his  share  of  the  estate  and 
had  agreed  to  release  to  Josephine  D.  and  to  Mrs.  Kern 
all  of  his  rights,  and  that  upon  this  consideration  he  ex;- 
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ecuted  the  note  and  mortgage  set  out  in  Josephine  D.'s 
answer  and  cross-petition,  and  denied  that  he  had  any 
interest  in  the  attached  property  at  any  time  subject  to 
the  attachment 

It  will  not  be  necessary  to  consider  plaintiff's  petition 
as  it  is  no  longer  contested.  The  sole  question  is  as  to  the 
right  of  the  appellant  in  the  surplus,  if  any,  after  plain- 
tiff's mortgage  is  satisfied.  The  court  found  against  the 
appellant,  and  found  that  William  W.  Lottridge  and  John 
N.  C.  Lottridge  had  no  interest  in  the  premises,  or  any 
of  the  proceeds  that  might  arise  from  their  sale,  and  dis- 
missed appellant's  cross-bill;  directed  the  sale  of  the 
premises  upon  plaintiff's  mortgage  and  that  after  the 
application  of  the  proceeds  of  the  sale  in  payment  of 
plaintiff's  lien  the  residue  should  be  paid  to  Josephine 
D.  Lottridge  and  Mrs.  Julia  Lottridge  Kern.  The  court 
having  allowed  John  R.  Bennett  nothing,  and  his  claim 
being  denied  by  appellant,  and  no  appeal  being  made  on 
his  behalf,  it  is  not  necessary  to  consider  any  claim  for 
money  in  his  hands. 

The  question  remaining  is,  therefore,  whether  as  stated 
by  appellant  by  reason  of  its  attachment  against  William 
W.  Lottridge,  appellant  acquired  an  interest  in  this  prop- 
erty such  as  to  entitle  it  to  share  in  the  proceeds  of  the 
sale.  The  appellant  says  that  in  the  first  place  it  is 
not  true  that  William  W.  Lottridge,  before  the  levy  of  the 
attachment,  had  received  his  full  share  of  his  father's 
estate  from  the  administrator.  In  the  second  place,  that 
it  is  immaterial  whether  or  not  he  had.  The  real  estate 
descended  to  him  on  the  death  of  his  father  and  his  title 
in  it  could  only  be  transferred  by  conveyance  or  partition, 
that  the  lien  of  appellant's  attachment  would  bind  his 
portion  of  the  real  estate  independently  of  the  condition 
of  his  account  with  the  administrator.  It  seems  clear  that 
there  is  evidence  from  which  the  trial  court  was  war- 
ranted in  finding  as  the  county  court  did,  that  William 
W.  and  John  N.  C.  Lottridge  had  each  received  his  full 
proportionate  share  of  this  estate  before  any  lien  of  appel- 
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lant's  attached.  At  the  final  settlement  of  the  estate, 
November  25,  1898,  the  administrator  is  allowed  a  credit 
of  |2,000  for  the  lands  conveyed  by  him  to  William  W. 
Lottridge  in  1893,  in  full  of  the  latter^s  share  in  the  estate. 
The  administration  was  evidently  very  lax,  but  it  seems 
that  the  trial  court  was  justified  in  finding  that  there  was 
an  agreement  that  the  amounts  received  by  William  and 
John  N.  C.  from  the  administrator  should  be  deemed 
advancements  upon  their  shares  of  the  real  estate  and 
charged  against  them.  The  question  in  dispute,  therefore, 
takes  this  form:  Does  such  an  agreement  upon  a  con- 
sideration which  has  been  received  constitute  an  equitable 
transfer  or  an  equitable  lien  upon  land  in  this  situation 
which  will  be  enforced  against  a  subsequent  attachment 
which,  however,  is  levied  before  a  valid  transfer  is  made? 

It  is  assumed  that  these  brothers  and  sister  were  joint 
tenants  of  the  property.  It  descended  to  them  subject 
to  the  mother's  dower  and  to  the  administrator's  right  of 
possession  pending  the  settlement  of  the  estate  and  subject 
to  the  debts  of  the  father.  Rakes  v,  Broiniy  34  Neb.,  304 ; 
Compiled  Statutes,  chapter  23,  sections  209,  292.  The  pos- 
session of  this  land  when  the  attachment  was  levied  was 
in  the  administrator  so  far  as  appears.  He  was  a  party 
to  the  agreement  by  which  William's  share  was  to  be 
deemed  paid  off  and  to  go  to  the  cotenants.  -The  mort- 
gage made  and  filed  April  16,  the  day  appellant's  attach- 
ment suit  was  commenced,  was  an  attempt  to  protect  this 
arrangement  against  appellant's  proceeding. 

An  attempt  was  nuide  at  the  argument  to  claim  that 
the  assignment  of  the  real  estate  to  Josephine  D.  Lott- 
ridge attoiiipted  to  be  made  on  November  25,  1898,  by 
the  county  court  at  the  settlement  of  the  estate  was  final 
and  conclusive  upon  appellant,  unless  appealed  from  and 
set  aside.  We  find  no  such  claim  in  the  briefs,  and  no 
authority  is  cited  for  this  except  section  289,  chapter  23, 
(^ompiltMl  Statutes,  which  provides  that  on  the  final  settle- 
ment of  the  estate  by  the  administrator  or  executor  "the 
county  court  shall,  by  a  decree  for  that  purpose,  assign 
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the  residue  of  the  estate,  if  any,  to  such  other  persons 
as  are  by  law  entitled  to  the  same."  Section  292,  same 
chapter,  says,  *^When  such  estate  shall  consist  in  part  of 
real  estate,  and  shall  descend  to  two  or  more  heirs,  devisees, 
or  legatees,  and  the  respective  shares  shall  not  be  separate 
and  distinguished,  partition  thereof  may  be  made  as  pro- 
vided by  law."  The  effect  of  these  provisions  seems  to 
be  to  give  the  executor  or  administrator  the  i)ossession 
pending  settlement  of  the  estate,  and  to  require  an  order 
for  delivery  of  the  real  estate  in  bulk  to  its  owners  when 
this  is  done,  and  leave  them  then  to  apply  to  the  district 
court  for  partition,  if  ihey  can  not  divide  it  themselves. 
If  this  is  to  be  taken  as  the  true  view,  then  the  question 
here  is  simply,  did  William  W.  Lottridge  on  April  20, 
1898,  when  this  attachment  was  levied,  have  any  interest 
in  this  land  for  which,  after  simply  waiting  till  the  estate 
was  settled,  or  should  have  been,  and  the  administrator's 
rights  extinguished,  he  could  have  successfully  brought 
partition  proceedings?  It  is  conceded  that  an  attach- 
ment lien,  like  that  of  a  judgment,  takes  effect  only  on 
defendant's  equitable  interest  in  the  attached  premises. 
The  attachment  can  have  no  stronger  effect  than  to  put 
appellant  into  William's  shoes  on  the  date  of  its  levy. 
Would  William  W.  Lottridge  after  getting  this  land  of 
the  administrator  for  his  share  of  the  estate  with  the 
assent  of  the  other  heirs  and  under  their  agreement  that 
it  should  be  credited  to  the  administrator  on  their  behalf, 
while  still  holding  it,  be  heard  on  a  claim  to  get  his 
share  over  again  in  i>artition  against  his  coheirs?  The 
question  would  seem  to  admit  of  but  one  answer,  and  that 
the  one  the  trial  court  gava  Foltz  v.  Wert,  103  Ind.,  404. 
It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court  be  aiBrmed. 

Day  and  Kxbkpatbigk,  00.,  concur. 

Ajtbibmbd. 


i 
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RRNJAMIN  LOMfiARI>»  Jr.,  APPBLXaHBy  V.  JOHAN  PaSUSTA  ETT 

AL.,  APPELLANTS. 

FnxD  Fbbkitabt  6,  1902.    No.  11»022. 

OHnmissioner'fl  opinion.    Department  No.  2. 

i.  J^dietftl  Sale:  Saooin)  Oiteb  iob  Sale:  Appraisal.  An  officer  is  re- 
quired to  make  but  one  appraisement  of  real  estate  until  it  has 
been  twice  advertised  and  twice  offered  for  sale,  whether  sold 
under  the  original,  or  an  alias  writ    Burkett  v.  Clark,  46  Neb., 

2.  JMicial  Sale:  iMPEAcnmo  Sheriff's  Rstubiv:  ESvidenge.  One  who 
attacks  the  appraisal  of  real  estate,  because  it  is  claimed  that  one 
of  the  appraisers  was  not  a  freeholder,  must  establish  such  fact  by 
a  preponderance  of  the  evidence,  in  order  to  overcome  the  cer- 
tificate of  the  sheriff  that  the  appraisers  were  both  freeholders. 

Appeal  from  the  district  court  for  Buffalo  county. 
Tried  below  before  Sulejvan,  J.    Affirmed. 

W.  L.  Sand,  for  appellants. 

A.  B.  Ooffrothy  oofUra. 

Baenes,  0. 

This  was  an  appeal  from  the  judgment  and  order  of 
the  district  court  confirming  a  sale  of  real  estate.  The 
appellants  objected  to  the  sale  and  confirmation,  for  the 
following  reasons :  1st  Because  no  new  appraisal  of  the 
property  was  made  before  the  sale.  2d.  Because  Frank 
Adams,  one  of  the  appraisers,  was  not  a  freeholder. 

1.  It  appears  from  the  record  that  an  order  of  sale 
was  issued  on  the  15th  day  of  September,  1897 ;  that  under 
the  order  the  property  was  duly  appraised,  advertised  and 
offered  for  sale,  but  was  not  sold  for  want  of  hidd^is; 
that  the  order  of  sale  was  returned  and  no  further  efforts 
were  made  to  sell  the  property  until  January  17,  1899, 
when  a  new  or  alias  order  of  sale  was  issued;  that  the 
sheriff,  relying  on  the  appraisal  under  the  original  order 
of  sale,  made  no  new  appraisement.     The  land,  not  hav- 
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ing  been  twice  offered  for  sale,  was  thereupon  advertised 
and  sold.  In  thQ  case  of  Burkett  v.  Clarky  46  Neb.,  466, 
it  was  held  that  ^^An  officer  is  required  to  make  but  one 
appraisement  of  real  estate  until  it  has  been  twice  ad- 
vertised and  twice  offered  for  sale,  whether  under  an 
original,  or  an  cUids  writ."  In  view  of  the  fact  that  no 
effort  was  made  to  show  that  the  appraisement  under  the 
original  writ  was  too  low,  or  that  the  land  had  increased 
in  value  between  the  time  of  the  appraisal  and  the  date 
of  sale,  the  law  above  quoted  applies  with  full  force,  and 
the  court  properly  overruled  the  first  objection  to  the  con- 
firmation. 

2.  The  appellants,  in  order  to  show  that  Frank  Adams, 
one  of  the  appraisers,  was  not  a  freeholder,  introduced 
a  deed  in  evidence,  executed  by  Frank  Adams  and  wife, 
purporting  to  convey  certain  lands  to  one  Frank  Vokoun, 
and  also  a  deed  executed  by  Frank  Vokoun  and  wife  to 
Prank  Adams,  which  purported  to  convey  the  same  land, 
described  in  the  first  deed,  back  to  said  Adams.  The  first 
deed  was  executed  before  the  appraisement  of  the  real 
estate  was  made,  and  the  second  one  was  executed  after 
the  date  of  the  appraisal.  The  appellants  also  called  the 
county  treasurer  of  Buffalo  county  as  a  witness,  who 
testified  in  substance,  that  he  did  not  know  that  Frank 
Adams  owned  any  other  land  than  that  described  in  the 
deeds  introduced  in  evidence.  We  are  of  the  opinion  that 
this  evidence  was  not  sufficient  to  establish  the  fact  that 
the  appraiser,  Frank  Adams,  was  not  a  freeholder.  The 
certificate  of  the  sheriff  that  Adams  was  a  freeholder  has 
the  effect  to  prima  facie  establish  his  status  as  such  free- 
holder and  it  devolves  upon  one  who  seeks  to  overthrow 
such  certificate  to  show  by  clear,  positive  and  direct  evi- 
dence that  the  same  is  false.  The  evidence  is  insufficient 
to  destroy  the  effect  of  the  officer's  certificate  and  the 
court  properly  overruled  the  second  objection. 

The  order  of  the  district  court  should  be  affirmed. 

Pound  and  Oldham,  CO.,  concur. 

Affibmeh). 

36 
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Edward  A.  Livingston  et  al.  v.  Gkorgb  W.  Mooue  et  ak 

Filed  Februaby  6,  1902.    No.  11,047. 
Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Instructions:    Exceptions.     Instructions  will 

not  be  reviewed  unless  excepted  to  In  the  trial  court. 

2.  Appeal  and  Error:    Findings:    Exceptions:    Motion  for  New  Trial. 

The  submission  of  special  findings  to  the  jury  upon  matters 
claimed  to  be  irrelevant  and  immaterial  will  not  be  reviewed 
unless  excepted  to  at  the  time  and  assigned  as  error  in  the 
motion  for  a  new  trial. 

3.  Appeal  and  Error:    New  Cause  of  Action  in  Appellate  Court:    Ri&- 

plevin:  Conversion.  A  plaintifT  in  replevin  on  appeal  from 
Justice's  court  to  the  district  court  added  an  allegation  of  con- 
version of  the  property  in  connection  with  a  claim  for  value  of  its 
use  in  his  petition.  Held,  That  this  was  not  necessarily  an  at- 
tempt to  state  a  different  cause  of  action  and  was  not  open  to  a 
motion  to  strike  out  on  that  ground. 

4.  Beplevin:     Pleading:     General   Denial:     Setting   out   Defenses. 

Where  a  defendant  in  replevin  sets  up  a  number  of  affirmative 
defenses  in  his  answer,  in  addition  to  a  general  denial,  it  is  not 
error  to  strike  them  out  on  motion,  since  anything  making 
against  the  plaintiff's  cause  of  action  may  be  shown  under  the 
general  denial. 

6.  Appeal  and  Error:  Questions  Not  Properly  Raised  in  Briefs. 
This  court  is  not  bound  to  examine  questions  not  so  raised  in 
the  briefs  as  to  state  fairly  what  is  complained  of,  the  reason  and 
basis  of  the  complaint,  and  the  exact  portions  of  the  record 
material  thereto. 

Error  from  the  district  court  for  Clay  county.  Tried 
below  before  Hastings,  J.     Affirmed. 

Hurd  d  Spanoglc,  for  plaintiffs  in  error. 

Thomas  E.  Matters^  contra. 

Pound,  0. 

A  very  nice  question  of  law  is  raised  upon  the  instruc- 
tions j^iven  by  the  court  and  with  reference  to  the 
relevancy  and  materiality  of  certain  special  findings  sub- 
mitted to  the  jury.     But  neither  the  instructions  nor  the 
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submission  of  the  several  special  findings  were  excepted 
to  in  the  trial  court,  nor  w  as  the  submission  of  the  latter 
assigned  as  error  in  the  motion  for  a  new  trial.  It  goes 
without  saying  that  we  will  not  pass  upon  them  under 
such  circumstances.  Error  is  also  assigned  upon  the  re- 
fusal to  give  two  instructions  tendered  by  the  plaintiffs 
in  error.  As  to  one,  we  think  the  instruction  given  by  the 
court,  right  or  wrong,  was  more  favorable  to  the  party 
complaining  than  the  one  he  tendered,  since  it  reiiuired 
Jess  to  defeat  his  opponent's  case.  As  to  the  other,  it 
asked  the  c(mrt  to  tell  the  jury  what  certain  evidence 
tended  to  prove,  a  question  which  was  for  them,  not  for 
the  court. 

Several  errors  are  assigned  upon  rulings  of  the  court 
on  certain  motions  to  strike  out  portions  of  the  pleadings. 
The  action  was  replevin  and  came  to  the  district  court 
on  appeal  from  a  justice  of  the  peace.  The  plaintiff  in 
his  petition  added  an  allegation  of  conversion  of  the 
property  in  connection  with  a  claim  for  value  of  its  use. 
This  was  not  stated  in  form  as  a  separate  cause  of  action, 
and  seems  to  have  been  merely  incidental  to  the  claim  for 
damages  which  was  not  improper  in  such  a  case.  At  any 
rate,  though  redundant  and  immaterial,  it  did  not  neces- 
sarily attempt  to  state  a  different  cause  of  action  and 
was  not  open  to  a  motion  to  strike  it  out  based  solely  on 
the  latter  ground.  Nor  do  we  think,  the  court  erred  in 
striking  out  a  portion  of  defendant's  answer.  In  addition 
to  a  general  denial,  the  answer  set  up  a  number  of  affirma- 
tive defenses.  It  is  probable  that  all  of  these  might  have 
been  stricken  out,  since  everything  making  against  plain- 
tiff's cause  of  action  was  provable  under  the  general 
denial.  Schrandt  v.  Youn{f,  62  Neb.,  254  86  N.  W.  Rep., 
1085.  At  any  rate  the  paragraphs  in  question  set  up 
matters  which,  if  available  in  any  way  in  an  action  of 
replevin,  were  so  only  as  they  went  to  plaintiff's  right 
to  sue  at  all,  and  hence  required  no  plea  beyond  the 
general  denial. 

The  brief  of  counsel  contains  the  following  statement: 
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"Counsel  calls  attention  to  the  ruling  upon  the  question 
of  evidence  set  out  in  the  16,  17,  18,  19,  20,  21,  22,  and 
23d  assigaments  of  error  and,  asking  that  they  be  con- 
sidered together,  insist  that  all  these  matters  were  ma- 
terial and  entitled  to  go  to  the  jury."  We  have  had 
occasion  heretofore  to  protest  against  briefs  of  this  sort, 
and  must  do  so  again.  The  labor  involved  in  making  out 
what  is  complained  of,  the  reason  and  basis  of  the  com- 
plainant, and  the  exact  portions  of  the  record  material 
thereto  should  fall  on  counsel,  not  on  us.  We  have  here 
a  record  which  alone  probably  cost  the  parjies  as  much  as 
the  whole  sum  involved  in  the  case.  If  they  desired  to 
carry  on  this  litigation  in  another  court,  they  ought  not 
to  have  been  economical  of  printer's  ink  at  the  last 
moment  We  are  not  bound  to  examine  questions  not 
fairly  raised  in  the  briefs,  and  we  do  not  think  the  ques- 
tions of  evidence  referred  to  are  so  raised. 
We  recommend  that  the  judgment  be  aflSrmed. 

Barnes  and  Oldham,  CC,  concur. 

'  Affirmed. 


John  H.  Mockbtt,  Jr.,  ht  au  v.  Boston  Improvement 

Company  ett  au 

Fn.BD  Febbuabt  6,  1902.    No.  12,347. 

Oommissioner'B  opinion.    Department  No.  1. 

€k>ntract8:  Conbtbuction.  Certain  written  agreements  examined  and 
construed  to  mean  that  when  J.  H.  M.,  Jr.,  and  F.  E.  M.  made  cer- 
tain payments  upon  a  note  of  $1,593.40  and  reduced  it  to  $1,050 
they  should  be  released  from  further  liability  upon  the  note. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed. 

Olark  &  Allenj  for  plaintiffs  in  error. 

Wilson  d  Brown,  contra. 
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Day,  0. 

This  action  was  brought  in  the  district  court  for  Lan- 
caster county  by  the  Boston  Improvement  Company 
against  John  H.  Mockett,  John  H.  Mockett,  Jr.,  and  Fred 
E.  Mockett,  to  recover  a  balance  alleged  to  be  due  upon 
a  promissory  note  executed  and  delivered  by  the  defend- 
ants to  the  First  National  Bank  and  by  the  bank  trans- 
ferred to  the  plaintiff.  In  obedience  to  a  peremptory 
direction  of  the  court,  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff  upon  which  judgment  was  subsequently 
rendered,  to  review  which  the  defendants,  John  H.  Mockett, 
Jr.,  and  Fred  E.  Mockett  have  brought  the  case  to  this 
court  on  proceedings  in  error.  John  H.  Mockett  made  no 
api)earance  in  the  action.  The  defense  interposed  by  John 
H.  Mockett,  Jr.,  and  Fred  E.  Mockett  was  that  they  were 
merely  sureties  on  the  note;  that  the  debt  for  which  the 
note  was  given  was  the  obligation  of  John  H.  Mockett 
and  was  contracted  years  prior  to  the  date  of  the  note 
sued  upon;  that  at  the  time  of  the  execution  of  the  note 
it  was  agreed  and  understood  that  they  should  be  released 
and  discharged  from  further  liability  thereon  when  the 
debt  had  been  reduced  to  the  sum  of  f  1,050. 

The  evidence  tended  to  show  that  on  August  4,  1898, 
the  defendants,  John  H.  Mockett,  Jr.,  and  Fred  E.  Mockett, 
applied  to  the  First  National  Bank  for  a  loan  of  f  1,500. 
At  that  time  John  H.  Mockett  was  owing  the  bank 
f  1,593.40.  Arrangements  were  on  that  date  perfected  by 
which  the  desired  loan  was  made  to  the  defendants,  John 
H.  Mockett  and  Fred  E.  Mockett,  and  as  a  part  of  that 
transaction  the  defendants,  J.  H.  Mockett,  Jr.,  and  F.  E. 
Mockett,  ^ith  their,  father,  signed  the  note  which  is  now 
the  subject  of  this  controversy.  It  also  appeared  that  an 
agreement  was  made  with  reference  to  certain  payments 
upon  the  notes  which  was  reduced  to  writing.  This  writ- 
ing was  introduced  in  evidence  by  the  defendant  as  Exhibit 
"B"  and  was  as  follows: 

"Whereas,  J.  H.  Mockett,  J.  H.  Mockett,  Jr.,  and  F.  E. 
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Mockett  have  this  day  borrowed  from  the  First  National 
Bank  $1,500  payable  with  ten  per  cent,  interest  from  date 
as  follows:  $250,  September  12,  1898;  ?250,  October  12, 
1898 ;  $250,  November  12,  1898 ;  $250,  December  12,  1898, 
and  $500,  January  12,  1899.  And  have  also  made  a 
written  agreement  secured  by  an  assignment  of  their  con- 
tract with  the  Northwestern  Mutual  Life  Ins.  Co.  to  pay 
upon  a  certain  promissory  note  of  J.  H.  Mockett  the  fol- 
lowing sums :  $100,  February  12,  1899 ;  $100,  March  12, 
1899;  $100,  April  12,  1899;  $100,  May  12,  1899;  $100, 
June  12,  1899,  and  $50,  July  12,  1899  or  until  the  said 
note  of  J.  II.  ^locket t,  Sr.,  shall  be  reduced  to  $1,050  with 
all  interest  paid.  Now  therefore  the  said  bank  agrees  that 
when  the  above  conditions  are  complied  with  and  the  said 
amounts  as  above  specified  are  paid  to  release  the  said 
assignment  and  return  the  same  with  the  said  contract  to 
the  said  J.  II.  Mockett,  J.  H.  Mockett,  Jr.,  and  P.  E. 
Mockett.  Executed  at  Lincoln,  Nebraska,  August  4,  1898. 
1).  D.  Muir,  president." 

There  was  also  a  memorandum  indorsed  upon  the  back 
of  the  note  in  suit  as  follows:  "When  J.  H.  M.,  Jr.,  and 
F.  E.  M.  quit  paying  on  this  note  or  any  renewal  of  it, 
it  is  to  be  cut  down  to  $1,050  and  all  int.  paid  up  to 
that  time." 

It  was  contended  by  the  answering  defendants  that  by 
this  indorsement  \\'hen  the  note  was  reduced  to  $1,050  their 
liability  thereon  should  cease.  The  sole  question  pre- 
sented by  the  record  is  whether  the  agreement  between 
the  parties  as  contained  in  the  three  instruments,  to  wit, 
the  note,  the  memorandum  on  the  back  thereof  and  Exhibit 
B,  was  that  the  answering  defendants  should  be  liable 
for  the  whole  sum  of  $1,593.40  with  interest,  or  only  for 
the  amount  in  excess  of  $1,050.  The  construction  of 
written  contracts  when  their  terms  and  the  meaning  of 
such  terms  is  not  in  dispute  is  for  the  court.  It  is  im- 
possible for  us  to  see  how  full  meaning  can  be  given  to 
all  the  terms  of  these  agreements  and  construe  the  trans- 
action as  an  unconditional  agreement  on  the  part  of  the 
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answering  defendants  to  pay  the  full  amount  of  the  note. 
The  effect  of  all  the  writings  when  taken  together,  as  they 
must  be,  seems  to  us  to  be  that  if  the  payments  recited  in 
Exhibit  "B"  were  made  upon  the  note  for  f  1,593.40,  together 
with  the  sum  of  f  1,500  newly  borrowed,  then  J.  H.  M.,  Jr., 
and  Fred  E.  M.  should  be  permitted  to  quit  paying.  If 
these  payments  were  not  made  as  agreed  they  were  to  be 
bound  for  the  whole  debt.  It  is  not  claimed  that  there 
was  any  default  in  meeting  these  payments.  Such  being 
the  case  it  would  seem  that  the  answering  defendants 
were  discharged. 

In  our  view  the  court  should  have  directed  a  verdict 
for  the  answering  defendants.  We  therefore  recommend 
that  the  judgment  be  reversed.  ^ 

Hastings  and  Kiekpatbick,  CC,  concur. 

Reversed  and  remanded. 


The  State  of  Nebraska,  bx  eel.  The  PiiATTSMOUTH 
Telephone  Company,  relator,  v.  Jacjob  Fawoett, 
respondent. 

FnjED  Febbuabt  6,  1902.    No.  12,473. 

Commissioner's  opinion.    Department  No.  3. 

Injunction:  Dissolution  Undeb  Statute.  A  subsequent  order,  which 
in  no  degree  relaxes  the  restraint  imposed  by  a  temporary  injunc- 
tion, is  not  a  dissolution  or  modification  thereof,  within  the 
meaning  of  section  679  of  the  Code  of  Civil  Procedure. 

Original  application  in  this  court  for  a  mandamus  to 
compel  the  respondent  to  fix  the  amount  of  a  supersedeas 
bond.    Writ  denied. 

Byron  Clark,  for  relator. 

James  H.  Van  Dusen,  contra. 
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Albert,  C. 

The  Plattsmouth  Telephone  Co.  filed  a  petition  in  the 
district  court  for  Douglas  county,  praying  for  a  temporary 
injunction,  to  restrain  the  city  of  South  Omaha  and  its 
officers,  "from  in  any  manner  interfering  with  plaintiff's 
transaction  of  it«  business  in  said  citv  of  South  Omaha, 
either  by  cutting  its  wires,  leased  from  the  Postal  Tele- 
graph Co.,  removing  its  instruments,  arresting  its  em- 
ployees, or  in  any  other  manner."  On  an  ex  paHe  show- 
ing, the  following  order,  allowing  a  temporary  injunction, 
was  made  by  one  of  the  judges  of  said  court: 

"This  cause  came  on  for  hearing  upon  the  bill  of  com- 
plaint of  the  plaintiff  verified  positively,  and  was  sub- 
mitted to  m.e,  on  consideration  whereof  it  is  ordered  that 
an  injunction  be  granted  herein  enjoining  the  defendant, 
the  city  of  South  Omaha,  its  mayor,  A.  R.  Kelly,  its 
chief  of  police,  Miles  Mitchell,  and  its  street  commis- 
sioner, Frank  Clark,  and  all  other  officers  and  cmploj^eer, 
of  said  city,  from  in  any  manner  interfering  with  the  tele- 
phone business  of  the  plaintiff,  The  Plattsmouth  Tele- 
phone Company,  either  by  cutting  its  wires  leased  from 
the  Postal  Telegraph  Cable  Company,  removing  its  in- 
struments, arresting  its  officers  and  employees  or  from 
obstructing  or  prohibiting  the  receiving  and  sending  of 
messages  over  its  said  leased  wires  in  any  manner  until 
the  further  order  of  this  court;  this  order  to  take  effect 
upon  the  plaintiff  executing  and  delivering  to  the  clerk 
of  the  district  court  an  undertaking  to  the  defendants  in 
the  sum  of  $1,000,  with  approved  sureties,  conditioned  as 
required  by  law.  This  writ  returnable  before  Hon.  Chas. 
T.  Dickinson  on  the  7th  day  of  November,  1901." 

Afterward,  the  defendants  filed  an  answer  and  a  cross- 
petition,  the  latter  praying  a  temporary  injunction,  re- 
straining the  plaintiff  "from  in  any  manner  proceeding 
to  enter  upon  the  streets  and  alleys  of  the  defendant  city, 
for  the  erection  of  poles  and  stringing  of  wires,  or  the 
maintaining  of  either  therein,  and  from  conducing  wires, 
for  the  purpose  of  prosecuting  the  telephone  business,  into 
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buildings  within  said  city,  or  from  transmitting  electric 
currents  over  wires,  either  leased  or  owned  by  said  plain- 
tiflf,  within  said  city  limits,  or  operating,  conducting  or 
carrying  on  any  telephone  business  within  said  city."  A 
hearing  was  had  on  the  defendants'  application  for  an 
injunction  whereupon  the  court  entered  an  order,  allow- 
ing a  temporary  injunction,  substantially  as  prayed  in  its 
cross-petition.    The  order  is  as  follows : 

"On  this  day  came  on  to  be  heard  the  motion  and  appli- 
cation of  said  defendants  for  a  temporary  injunction,  and 
was  argued  by  counsel,  and  the  court  upon  consideration 
thereof  and  being  fully  advised  in  the  premises  does  order 
that  the  said  motion  and  application  be  and  hereby  is  sus- 
tained, and  that  upon  the  said  defendants  filing  with  the 
clerk  of  this  court  a  bon<i  for  the  sum  of  f  1,000,  conditioned 
according  to  law  with  sureties  to  be  approved  by  said  clerk, 
the  said  plaintiflF,  its  officers,  agents,  employees  and  serv- 
ants, and  all  persons  or  corporations  acting  for  said 
plaintiff  or  in  the  interest  of  or  on  behalf  of  said  plaintiff 
with  notice  or  knowledge  of  this  order  be  and  they  are 
hereby  enjoined  from  in  any  manner  constructing,  re- 
constructing, building  or  operating  a  telephone  system 
within  the  corporate  limits  of  the  city  of  South  Omaha, 
or  changing  the  condition  of  its  wires  or  instruments  or 
extending  the  scope  of  its  business  from  the  condition  in 
which  such  wires  and  instruments  and  business  were  at 
the  time  the  temporary  order  of  injunction  was  granted 
herein  against  said  defendants  by  Hon.  B.  S.  Baker, 
Judge,  on  the  application  of  said  plaintiff  on  the  26th 
day  of  October,  1901,  said  condition  at  such  time  being 
found  by  the  court  to  be  that  the  wires  of  the  plaintiff 
have  been  removed  from  the  poles  and  its  instruments  dis- 
connected therefrom,  thereby  rendering  it  at  such  times 
impossible  to  transmit  messages  by  telephone  from  within 
the  corporate  limits  of  South  Omaha  to  any  other  point 
within  said  limits  or  outside  of  such  corporate  limits,  to 
which  finding,  and  order  of  the  court,  the  said  plaintiff 
duly  excepts." 
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The  plaintiff,  proceeding  on  the  theory  that  the  second 
order  was  a  dissolution  or  modification  of  the  first,  then 
asked  the  court  to  fix  the  amoui^  of  a  supersedeas  bond, 
in  order  that  the  plaintiff  might  give  such  bond,  whereby 
the  injunction  first  issued  would  be  kept  in  full  force  and 
effect  until  the  final  hearing  of  the  cause,  in  accordance 
with  the  provisions  of  section  679  of  the  Code  of  Civil 
Procedure.  The  request  was  denied,  and  the  plaintiff  now 
applies  to  this  court  for  a  writ  of  mandamus  to  compel  the 
respondent,  as  one  of  the  judges  of  said  district  court,  and 
the  one  who  presided  at  (he  hearing  of  the  defendants' 
application  for  an  injunction,  to  fix  the  amount  of  such 
bond. 

It  is  conceded  that  if  the  injunction,  granted  on  the 
prayer  of  the  defendants,  dissolves  or  modifies  that  granted 
on  the  prayer  of  the  plaintiff,  the  plaintiff,  who  is  the 
relator  in  this  proceeding,  is  entitled  to  an  order  fixing 
the  amount  of  the  bond  required  to  keep  its  injunction 
in  full  force  and  effect,  pending  a  final  hearing  in  the 
district  court,  and,  consequently,  that  a  peremptory  writ 
should  issue  herein.  The  orders  relate  to  the  same  prop- 
erty-, and  their  relation  to  each  other  will  better  appear 
from  the  following: 

The  first  order  restrains  the  defendants  •  from :  1.  In- 
terfering with  plaintiff's  telephone  business  by,  (a)  cut- 
ting its  leased  wires;  (b)  removing  its  instruments;  (e) 
arresting  its  officers  or  employees.  2.  Obstructing  or  pro- 
hibiting the  receiving  and  sending  of  messages  over  its 
leaded  wires. 

The  second  order  restrains  the  plaintiff  from :  1.  Con- 
structing, reconstructing,  building  or  operating  a  tele- 
phone system  in  South  Omaha.  2.  Changing  the  condition 
of  its  wires  or  instruments  or  extending  the  scope  of  its 
business  from  the  condition  they  were  in  at  the  time  of  the 
issuance  of  the  first  injunction. 

We  are  unable  to  see  how  the  second  order  operates,  in 
any  degree,  as  a  dissolution  or  modification  of  the  first. 
The  first,  as  well  as  the  second,  is  purely  prohibitive.    It 
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gives  the  plaintiflf  no  right  to  do  any  act  it  could  not  law- 
fully have  done  without  such  order.  Its  sole  purpose  was 
to  restrain  the  defendants  from  doing  the  acts  therein 
specified.  The  restraint,  thereby  im]X)sed  on  the  defend- 
ants, has  been  no  less  effective  since  the  issuance  of  the 
second  order  than  it  was  before.  The  second  order,  in 
no  degree,  relaxes  the  restraint  imposed  by  the  first.  That 
being  true,  the  second  order  can  not  be  said  to  operate  as 
a  dissolution  or  modification  of  the  first.  It  follows  that 
the  district  court  properly  refused  to  fix  the  amount  of 
a  sui)ersedeas,  and  that  the  writ  prayed  should  be  denied. 
It  is  recommended  that  the  writ  be  denied. 

Ames  and  Duffib,  CC,  concur. 

Writ  denied. 


The  Warder,   Bushnhll  and  Glessner  Co.   v.   Isaac 

MyEBS  ET  Ali. 

Filed  Febbuabt  19,  1902.    No.  10,S42. 

Commlssioner'B  opinion.    Department  No.  8. 

Vendor  and  FnrchaBer:  Breach  of  Agreement  to  Rkpaib:  Damages. 
In  an  action  by  the  -vendor  of  a  harvesting  machine  to  recover 
the  purchase  price,  breach  of  an  agreement  by  the  plaintiff  to 
put  the  machine  in  repair  so  that  it  will  do  good  work  in  the  fol- 
lowing season,  does  not  entitle  the  defendant  to  recoup,  as  dam- 
ages, the  loss  occasioned  by  the  injury  to  his  grain  by  reason  of 
its  not  having  been  harvested  in  due  season. 

Error  from  the  district  court  for  Webster  county. 
Tried  below  before  Beall,  J.    Reversed. 

Oeorge  R.  Chancy ^  for  plaintiff  in  error. 

Overman  d  Bliwkledge^  contra. 

Ames,  G. 

Thia  action  was  begun  by  a  petition  in  the  usual  form 
to  recover  upon  a  promissory  note  executed  to  the  plain- 
tiff by  the  defendant,  Myers,  as  principal,  and  the  de- 
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fendant,  Fogg,  as  surety.  The  answer  after  admitting  the 
execution  and  delivery  of  the  note,  pleads  two  defenses 
thereto.  First,  that  previously  to  the  making  of  the  note 
the  defendant,  Myers,  had  purchased  a  harvesting  ma- 
chine from  the  plaintiff  up6n  a  warranty  which .  had 
wholly  failed,  and  that  the  machine  at  the  time  of  giving 
the  note  was  "wholly  disabled  for  harvesting  purposes," 
and  that  as  a  consideration  for  the  note  the  plaintiff  agreed 
that  it  would  at  its  own  expense  "repair  the  machine  and 
put  it  into  condition  to  do  the  ordinary  work  of  a  grain 
harvesting  machine  of  like  kind,"  or  else  would  accept 
a  return  of  it  and  surrender  the  note,  and  that  the  plain- 
tiflf  had  wholly  neglected  and  refused  to  keep  this  agree- 
ment and  the  machine  was  useless  for  harvesting  purposes. 
Second,  that  in  reliance  upon  the  above  recited  agreement 
the  defendant  had,  after  the  giving  of  the  note  in  suit, 
planted  a  crop  of  grain  which  had  been  lost  on  account 
of  his  inability  to  harvest  it  "because  of  the  defect  of  said 
machine  and  its  incapacity  for  the  work  of  cutting  and 
binding  grain,"  and  that  by  reason  of  the  premises  the 
defendant  had  been  damaged  to  the  extent  of  $95.  It 
was  further  alleged  that  at  the  time  of  the  making  of  the 
note  in  suit  and  as  a  part  of  the  same  transaction  and 
upon  the  same  consideration,  the  defendant  had  given  the 
plaintiff  another  bote,  which  had  been,  before  the  breach 
of  the  agreement,  satisfied  by  the  paA^ment  of  $31.25.  The 
answer  concluded  with  a  prayer  for  a  judgment  against 
the  plaintiff  for  the  sum  of  these  two  items,  $126.25,  and 
costs  of  suit  The  reply  is  in  substance  a  general  denial 
of  the  new  matter  contained  in  the  answer.  The  trial 
resulted  in  verdict*  and  judgment  for  the  defendant  for 
the  sum  of  one  dollar,  and  the  plaintiff  brings  the  case 
here  by  petition  in  error. 

In  this  state  of  the  pleadings  the  defendant  was  per- 
mitted to  introduce,  over  the  objection  of  the  plaintiff, 
evidence  as  to  the  extent  in  which  his  grain  was  injured 
by  reason  of  its  not  having  been  ban  ested  in  proper  season 
nor  until  after  it  became  overripe,  the  delay  having  been 
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occasioned,  as  it  was  alleged,  by  the  inefficiency  of  the 
machine  in  question.  The  admission  of  this  evidence  was 
clearly  erroneous.  It  is  an  item  of  damage  which  cannot 
be  supposed  to  have  been  within  the  contemplation  of  the 
parties  when  the  agreement*  pleaded  in  the  answer  was 
made,  and  it  was  too  remote  to  be  properly  submitted  to 
the  consideration  of  the  jury. 

Since  the  case  must  be  tried  again  it  may  be  proper  to 
say  that  there  is  a  large  mass  of  testimony  in  the  record 
with  reference  to  an  alleged  warranty  upon  which  the 
machine  was  purchased,  and  as  to  whether  and  to  what 
extent  there  has  been  committed  a  breach  of  the  same,  or 
a  waiver  thereof,  that  under  the  issues  as  framed  is  imma- 
terial and  irrevelant  and  should  have  been  excluded.  The 
pleadings  on  neither  side  were  drawn  Tvith  a  degree  of 
skill  and  precision  that  could  be  desired,  but  the  principal 
real  issue  seems  to  be  whether  a  controversy  between  the 
parties  about  the  inefficiency  of  the  machine  and  the 
liability  of  the  defendant  to  pay  an  overdue  balance  of 
the  purchase  price  for  it,  was  settled  and  adjusted  by  the 
giving  of  the  note  in  suit  and  the  other  note  afterwards 
paid,  and  by  the  contemporaneous  agreement  pleaded  in 
the  answer.  The  evidence  should  be  confined  to  the  de- 
cision of  this  issue  and  to  the  legal  consequences  follow- 
ing the  manner  of  its  determination.  If  the  agreement 
was  made  and  broken  in  the  manner  alleged  in  the  answer 
and  the  defendant  has  been  guilty  of  no  breach  thereof  on 
his  part,  there  can  be  no  recovery  on  the  note  in  suit  and 
the  defendant  is  entitled  to  recover  the  money  paid  upon 
the  smaller  note.  If  the  alleged  agreement  was  not  made, 
or  if  made  it  has  not  been  broken,  the  defense  pleaded 
utterly  fails.  There  is  no  issue  tendered  or  properly 
triable  concerning  any  previous  contract. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

Albert  and  Duffie,  CC,  concur. 

Bbvbbsbd  and  remanded. 
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Charles  K.  Davies^  appellant,  v.  S.  M.  Babkeb  et  al., 

appellees. 

Filed  Febbuabt  19,  1902.    No.  10,969. 

Commissioner's  opinion.    Department  No.  1. 

Appeal  and  Error:    Conflicting  Evidence.    A  finding  based  on  con- 
flicting evidence  will  not  be  disturbed  unless  manifestly  wrong. 

Appeal  from  the  district  court  for  Merrick  county. 
Tried  below  before  Hollbnbbck,  J.     Affirmed. 

John  Patterson^  for  appellant 

W.  T.  Thompson,  contra, 

KiRKPATBICK,  C. 

This  is  a  suit  brought  in  the  district  court  for  Merrick 
county  by  Charles  K.  Davies  against  S.  M.  Barker  and 
others  on  the  9th  day  of  November,  1898,  to  set  aside  a 
conveyance  of  real  estate  made  by  M.  W.  Milliman  and 
wife  to  Nelson  B.  Dolson,  on  April  15,  1897,  the  convey- 
ance being  alleged  to  have  been  made  without  consider- 
ation and  in  fraud  of  creditors.  The  petition  is  in  the 
usual  form  in  such  cases.  An  answer  was  filed  by  Milli- 
man and  wife  and  Dolson  and  wife,  admitting  the  re- 
covery of  the  judgment  against  Milliman  and  others  men- 
tioned in  the  petition,  and  the  conveyance  of  their  real 
estate,  but  alleged  that  such  conveyance  was  made  in 
good  faith  and  for  a  good  and  valuable  consideration,  and 
not  in  fraud  of  creditors.  To  this  answer  a  reply  was 
filed  by  plaintiff,  appellant.  Trial  was  had  which  resulted 
in  a  finding  and  judgment  dismissing  appellant's  petition, 
from  which  judgment  an  appeal  is  prosecuted  to  this 
court. 

The  only  contention  of  counsel  for  appellant  is  that 
the  judgment  is  not  supported  by  sufficient  competent  evi- 
dence. The  facts  disclosed  by  the  record  are,  that  M.  W. 
Milligan  and  certain  other  sureties,  signed  a  supersedeas 
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bond  with  S.  M.  Barker,  npon  which  suit  was  finally 
brought,  which  resulted  in  a  judgment  against  all  the 
parties  to  the  bond.  Summons  in  that  case  was  served 
upon  M.  W.  Milliman  on  the  13th  day  of  April,  1897,  and 
on  the  15th  day  of  April,  1897,  he  made  the  conveyance  in 
question  to  Nelson  B.  Dolson,  his  son-in-law.  The  un- 
disputed testimony  of  both  Milliman  and  Dolson  shows 
that  the  sale  of  the  premises  in  question  was  really  made 
some  months  before  the  conveyance;  that  Dolson  held  a 
note  for  |850  against  his  father-in-law,  Milliman,  for  bor- 
rowed money,  which  was  past  due.  A  small  amount  of  this 
obligation  had  been  paid.  Milliman  owned  the  quarter 
section  of  land  in  question,  which  was  subject  to  a  mort- 
gage, the  principal  of  which  was  $800,  and  there  was  in 
accrued  interest  and  back  taxes  on  the  land  about  $125. 
Milliman  was  anxious  to  pay  the  debt  to  his  son-in-law,  and 
offered  to  sell  him  the  farm  for  $1,600.  Dolson  finally 
agreed  to  take  the  farm  at  this  price,  and  in  payment  there- 
for surrender  the  |850  note  which  he  held,  giving  his 
father-in-law  a  note  for  |371  and  paid  in  cash  about  |70. 
Subsequently  the  parties  discovered  that  a  mistake  of  $100 
had  been  made  in  the  settling  of  their  mutual  accounts, 
and  this  $100  was  indorsed  on  the  $371  note,  thus  reducing 
it  to  $271.  Milliman  was  indebted  to  his  sister-in-law  for 
$200  borrowed  money  and  put  this  note  up  with  her  as  col- 
lateral security.  No  part  of  this  testimony  is  impeached, 
and  it  seems  to  be  entitled  to  full  credit.  There  is  an 
abundance  of  testimony  supporting  the  finding  and  judg- 
ment of  the  trial  court.  In  fact,  under  the  evidence  in  the 
record,  the  finding  could  not  have  been  otherwise  than  it 
was.  The  rule  is  settled  that  a  judgment  of  the  trial  court 
based  on  conflicting  evidence  will  not  be  reversed,  unless 
clearly  wrong.  This  judgment  appears  to  be  right,  and  it 
is  therefore  recommended  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affirmbd. 
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The  First  National  Bank  of  Habyabd  v.  Bbnjamin  F. 

HooKErrr  et  ak 

FZLKD  Febbuabt  19, 1902.    No.  10,993. 
GommlBsioner'B  opinion.    Department  No.  2. 

1.  Injunction:  Action  on  Bond:   Attobnstb*  Fees  as  Damages.  Where 

attomeye'  fees  are  sought  to  he  recovered  as  damages  in  a  suit 
on  an  injunction  hond  it  is  incumbent  upon  the  plaintiff  to  show 
either  that  injunction  was  the  only  relief  asked  in  the  suit,  or, 
that  the  fees  were  paid  solely  for  the  purpose  of  procuring  a  dis- 
solution of  the  injunction  as  distinguished  from  fees  paid  for  the 
trial  of  the  principal  issues  involyed  in  the  case. 

2.  Injunction  Ag^ainst  Judgment:    Delay  in  Collection:    Measuke  of 

Damages.  Where  the  collection  of  a  Judgment  is  enjoined  and 
one  of  the  elements  of  damage  sought  to  be  recovered  is  for  delay 
in  its  collection,  the  proper  measure  for  this  element  of  damage 
is  additional  court  costs,  if  any,  and  interest  at  the  rate  which 
the  Judgment  draws  during  the  time  of  such  delay. 

3.  Bvidenoe:    Value  of  Land:    Authorized  Bid.    In  proving  the  value 

of  land  at  a  particular  time  it  is  not  competent  to  show  what  a 
witness  says  he  was  authorized  to  bid  for  the  land  at  that  time; 
and  the  fact  that  he  claims  to  have  been  authorized  to  bid  for  a 
party  financially  responsible  would  not  change  the  rule. 

Ebbob  from  the  district  court  for  Clay  county.  Tried 
below  before  Hastings,  J.    Aprmed. 

Thomas  H.  Matters,  for  plaintiff  in  error. 

« 

Hurd  &  Spanogle,  contra. 

Oldham,  C. 

This  was  a  suit  for  damages  on  an  injunction  bond.  The 
exact,  nature  of  the  relief  sought  in  the  original  injunction 
proceeding  does  not  fully  appear  from  the  pleadings  filed 
in  this  case,  nor  were  the  original  pleadings  in  the  injunc- 
tion proceeding  introduced  in  evidence  by  either  of  the 
litigants.  It  does  appear,  however,  that  the  defendants  had 
enjoined  plaintiff  from  selling  on  execution  certain  real 
estate  owned  by  defendants  situated  in  Clay  county,  Ne- 
braska.   It  also  appears  that  no  motion  to  dissolve  the 
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temporary  injunction,  originally  issued,  was  ever  made 
by  the  plaintiff  in  this  cause  of  action,  but  that  said  cause 
was  finally  determined  on  general  demurrer  to  the  defend- 
ants' bill  for  equitable  relief.  It  also  appears  that  after 
the  injunction  had  been  dissolved  by  the  district  court  a 
supersedeas  bond  was  filed  by  the  defendants  in  this  cause 
of  action,  and  error  proceedings  were  instituted  in  this 
court  for  review  of  the  judgment  and  that  this  error  pro- 
ceeding was  dismissed  before  the  present  suit  was  com- 
menced. On  issues  thus  joined  plaintiff  had  judgment  for 
f  24.60  and  now  brings  error  to  this  court. 

The  first  alleJi^ed  error  called  to  our  attention  in  plain- 
tiff's brief  was  as  to  the  action  of  the  trial  court  in  exclud- 
ing from  plaintiff's  measure  of  damages  the  amount 
claimed  for  attorneys'  fees  in  procuring  a  dissolution  of  the 
injunction.  Plaintiff  in  its  petition  alleged  that  it  had 
expended  f  100  for  attorneys'  fees  in  procuring  a  dissolu- 
tion of  the  original  injunction.  This  allegation  was  denied 
by  defendants'  answer ;  and  defendants  alleged  that  plain- 
tiff's attorney  was  employed  by  the  year  to  generally  at- 
tend to  all  of  plaintiff's  business.  The  evidence  introduced 
by  plaintiff  tended  to  show  that  it  had  paid  f  100  for  at- 
torneys' fees  in  the  defense  of  the  suit  in  which  the  injunc- 
tion was  issued.  The  question  then  arises:  Is  plaintiff 
entitled  to  recover  attorney  fees  in  a  suit  on  an  injunc- 
tion bond  where  the  record  is  silent  as  to  what  issues  were 
involved  in  the  injunction  case,  and  where  no  motion  ap- 
pears to  have  been  made  to  dissolve  the  temporary  injunc- 
tion? Now  it  has  been  held  by  this  court  in  the  recent 
case  of  Cunningham  v.  Finch,  63  Neb.,  189,  that:  "A 
recovery  of  counsel  fees  for  the  trial  of  a  case  will  not 
be  allowed  as  an  element  of  damages  for  an  injunction 
wrongfully  obtained,  if  the  injunction  proceedings  be  only 
ancillary  to  the  main  case."  And  this  case  supports  the 
doctrine  announced  in  Trester  v.  Pike,  60  Neb.,  510,  83  N. 
W.  Rep.,  676.  It  would  seem  to  be  a  fair  deduction  from 
this  rule  that  where  attorney  fees  are  sought  to  be  recov- 
ered as  damages  in  a  suit  on  an  injunction  bond  it  is  in- 
87 
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cumbent  on  the  plaintiff  to  show  either  that  injunction  was 
the  only  relief  asked  for  in  the  suit,  or,  that  the  fees  were 
paid  solely  for  the  purpose  of  procuring  the  dissolution  ot 
the  injunction  as  distinguished  from  fees  paid  for  the  trial 
of  the  principal  issues  involved  in  the  case. 

In  Reece  v.  Northway,  12  N.  W.  Rep.  [la.],  258,  the 
court  held  that  in  the  absence  of  evidence  showing  that  an 
injunction  was  not  the  only  relief  sought  it  was  not  error 
for  the  trial  court  to  exclude  plaintiff's  claim  for  attorneys' 
fees. 

In  Leonard  v.  Capitol  Insurance  Company ^  70  N.  W. 
Rep.  [la.],  629,  it  was  held  that  in  an  action  to  vacate  a 
judgment  and  to  enjoin  an  execution  thereon  the  injunc- 
tion is  merely  incidental  to  the  main  relief  sought. 

We  think,  that  in  view  of  these  authorities  that  to  en- 
title plaintiff  to  recover  for  attorneys'  fees,  as  a  proper  ele- 
ment of  its  damage,  it  should  have  shown  what  the  isrues 
were  in  the  original  injunction  suit,  and  if  it  could  rot 
show  that  injunction  was  the  only  relief  prayed  for,  it 
should  then  have  shown  that  the  fee  sought  to  be  recovered 
was  paid  solely  for  the  purpose  of  procuring  a  dissolution 
of  the  injunction  and  for  no  other  service  rendered  in  the 
suit.  Plaintiff  having  failed  to  make  this  proof  we  do  not 
think  the  court  erred  in  excluding  this  item  of  damage 
from  the  consideration  of  the  jury. 

It  is  next  complained  that  the  court  erred  in  excluding 
from  the  plaintiff's  measure  of  damage  the  reasonable 
rental  value  of  the  lands  on  which  the  execution  was  issued 
during  the  injunction  proceedings.  Instead  of  submitting 
this  measure  the  court  declared  the  measure  of  damage 
for  delay  to  l>e  the  cost  and  interest  accruing  on  the  judg- 
ment during  the  time  its  execution  was  enjoined.  Ac- 
cumulating costs  and  interest  on  the  judgment  during  the 
delay  occasioned  by  the  injunction  clearly  and  accurately 
defines  plaintiff's  measure  of  damage,  and  the  court  there- 
fore gave  the  correct  rule  applicable  to  damage  occa- 
sioned bv  delav. 

It  is  next  urged  that  the  court  erred  in  excluding  plain- 
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tiff's  oflPer  to  prove  that  at  the  time  the  sale  was  enjoined 
the  cashier  of  plaintiff's  bank  was  authorized  by  the  bank 
to  bid  $2,000  for  the  lard  and  would  have  done  so  if  the 
sale  had  not  been  enjoined.  The  court  excluded  this  offer 
and  permitted  the  plaintiff  to  show  by  its  cashier  that  in 
his  judgment  the  land  was  reasonably  worth  $1,800  at  the 
time  the  first  sale  was  enjoined.  This  evidence  was  offered 
for  the  purpose  of  showing  the  value  of  the  land  at  the 
time  the  sale  was  enjoined  and  the  court  held,  and  we 
think  rightly,  too,  that  in  proving  the  value  of  land  at  a 
particular  time  it  is  not  competent  to  show  what  a  witness 
says  he  was  authorized  to  bid  for  the  land  at  that  time; 
and  the  fact  that  he  may  have  been  authorized  by  a  party 
financially  responsible  would  not  change  the  rule. 

These  are  all  the  alleged  errors  seriously  called  to  our 
attention  in  plaintiff's  brief.  Plaintiff  made  no  request 
for  instructions  and  those  given  by  the  trial  court  appear 
to  have  been  sufficient  to  fairly  and  fully  submit  all  the 
issues  to  the  jury. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

Affirmed. 


WoLCOTT  W.  Ellsworth  et  al.,  appellees,  v.  Ralph  0. 

TOOKER    ET   AL.,    IMPLEADED     WITH     BERNARD    A.    MO- 
DOWELL,  APPELLANT. 

■ 

Filed  Febbuary  19,  1902.    No.  11,027. 
Commissioner's  opitiion.    Department  No.  3. 
Judicial  Sale:   Appeal  fbom  Confibmation :    No  Question  Involved. 

Appeal  from  the  district  court  for  Sherman  county. 
Tried  below  before  Grimes,  J.    Affirmed, 

R.  J.  Nightingale,  for  appellant. 

L.  J.  Hall  and  T.  S.  Nightingale,  contra. 
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Blanchard,  Shelly  &  Rosrers  v.  Logan  County. 
DUFFIE,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale  pre- 
senting no  questions  of  public  interest  or  disputable  legal 
proposition.  The  record  discloses  a  sale  made  at  the  place 
appointed  bv  statute,  and  regular  in  all  particulars.  The 
order  appealed  from  should  be  affirmed,  and  we  so  recom- 
mend. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 


BlANCHARD,  SHBIJ.Y  &  ROGERS  V.  ThB  CoUNTY  OP  LOGAX. 

Filed  Febbuaby  19,  1902.    No.  11,029. 
Commissioner's  opiiiion.    Department  No.  3. 

1.  Tcisation:     Lien.     A  statutory  lien  for  taxes  due  exists  upon  all 

personal  property  of  the  tax  debtor  (within  the  county)  from  and 
after  the  tax  lists  are  made  and  delivered  to  the  county  treasurer. 

2.  Taxation:    Lien:     Pbiobitt  of  Mobtoage  Lien.     A  lien  for  taxes 

upon  the  property  of  the  tax  debtor  is  inferior  to  that  of  a  chattel 
mortgage  lien  antedating  the  time  the  tax  lien  attaches. 

3.  Taxation:     Lien:     Sale  of  Pbopebty  Covebed  by  Pbiob  Mobtoage. 

Where  a  sheriff  levies  distress  warrants  for  delinquent  taxes  for 
several  years  upon  property  of  the  tax  debtor  upon  which  a  valid 
chattel  mortgage  exists,  the  seizure  and  sale  of  the  property  is 
wrongful  and  unauthorized  to  the  extent,  and  for  the  years,  the 

mortgage  lien  is  prior  and  superior  to  the  lien  for  delinquent 
taxes. 

Error  from  the  district  court  for  Logan  county.  Tried 
below  before  Grimi«:s,  J.     Reversed. 

McCoy  &  Olmnteddy  for  plaintiffs  in  error. 

Keville  d  Parsons,  contra. 

Ames,  C. 

On  September  21, 1894,  the  plaintiffs  in  error,  who  were 
also  plaintiffs  below,  sold  a  herd  of  cattle  situate  in 
Buffalo  county  to  one  George  Diehl,  a  resident  of  Logan 
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county,  this  state,  and  as  security  for  part  of  the  pur- 
chase price  took  from  the  purchaser  his  note  and  a  mort- 
gage on  the  cattle,  and  consented  that  the  property  should 
be  removed  by  the  purchaser  to  the  county  of  his  resi- 
dence, which  was  forthwith  done,  and  the  mortgage  made 
duly  of  record  in  that  county.  On  November  20,  1895, 
a  part  of  the  cattle  having  been  sold  and  there  still  re- 
maining unpaid  of  the  mortgage  debt  a  large  sum  of 
money,  the  sheriflE  of  Logan  county  seized  six  head  of  the 
animals  upon  a  distress  warrant  issued  by  the  county 
treasurer  for  general  personal  property  taxes  levied 
against  Diehl  for  the  years  1892,  1893,  1894,  and  1895. 
The  cattle  were  thereupon  taken  in  replevin  by  the  plain- 
tiffs in  error,  and  after  a  trial  by  the  court  without  a 
jury,  judgment  was  rendered  for  the  defendant,  assess- 
ing the  value  of  his  interest  at  the  amount  called  for  by 
the  tax  warrants.  There  was  no  controversy  in  the  court 
below  with  respect  to  the  validity  and  amount  of  the 
mortgage  of  the  plaintiffs,  nor,  although  some  question 
is  attempted  to  be  raised  for  the  first  time  in  this  court, 
concerning  the  technical  sufficiency  of  the  plaintiffs' 
proofs,  do  we  think  there  is  any  question  that  the  in- 
strument was  valid  as  a  lien  upon  the  property  for  the 
security  of  the  plaintiffs'  debt.  It  is  quite  clear  that 
the  judgment  of  the  trial  court  is  exclusively  the  ex- 
pression of  his  opinion  that  the  tax  liens  are  superior  to 
the  mortgage  lien,  treating  the  latter  as  valid.  It  is 
equally  clear  that  in  view  of  the  decision  of  this  court  in 
Chcbmberlain  Banking  Hou^e  v,  Woolsey^  60  Neb.,  516, 
announced  since  the  judgment,  that  opinion  was  erroneous. 
None  of  the  tax  levies  for  1892,  1893,  and  1894,  could » 
have  attached  to  the  cattle  while  they  were  yet  the  prop- 
erty of  the  plaintiffs  and  situate  in  Buffalo  county  and 
they  became  charged  with  the  mortgage  lien  at  the  instant 
that  the  title  passed  to  the  purchaser  and  before  they 
were  removed  to  Logan  county.  Subsequent  personal 
taxes  levied  against  the  mortgagor  were,  of  course,  sub- 
ject to  the  mortgage. 
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Rutland  Saylnss  Bank  v.  Pargeter. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

DuFFiB  and  Albert,  CC,  concur. 

Bbvhbsbd  and  remandbd. 


Thb  Rutland   Savings   Bank,   appellee,   v.    Rosb   E. 

Pargeter  et  al.,  appellants. 

Filed  Febbuabt  19,  1902.    No.  11,042. 
CommlBsioner's  opinion.    DejMirtment  No.  2. 
Mortgage  Foieclosure. 

Appeal  from  the  district  court  for  Sherman  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

Wall  d  Williams^  for  appellants. 

A.  jB.  Goffroth,  contra. 

Oldham,  0. 

The  same  question  is  involved  in  this  case  as  that  in- 
volved in  the  case  of  Rutland  Savings  Bank  v.  O'Eryan, 
post,  page  519,  and  for  the  reasons  therein  stated  it 
is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

Barnes  and  Pound,  CC,  concur. 

Affirmed. 
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The  Rutland  Savings  Bank,  appellee,  v.  Etta  C. 

O'Bryan  et  al.,  appellants. 

Filed  Febbuaby  19,  1902.    No.  11,043. 

Commissioner's  opinion.    Department  No.  2. 

Mortgage  Foreclosure:  Objections  to  Confirmation:  Time  Order  of 
Sale  Issued.  A  mortgagor  in  a  foreclosure  proceeding  can  not 
object  to  the  confirmation  of  sale  because  the  order  of  sale  was 
Issued  before  the  priorities  of  the  different  lienors  had  beein  de- 
termined, as  he  has  no  rights  involved  in  this  question. 

Appeal  from  the  district  court  for  Sherman  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

Wall  d  WilliamSy  for  appellants. 

A.  B.  Coffroth,  contra. 

Oldham,  C. 

This  is  an  appeal  by  the  mortgagors  from  an  order  of 
confirmation  of  sale  in  a  foreclosure  proceeding.  The 
only  objection  urged  to  the  regularity  of  the  sale  is  that 
the  order  of  sale  was  premature  because  it  was  issued 
before  the  priorities  of  the  different  mortgages  had  been 
determined  bv  thef  court.  The  record  shows  that  a  decree 
of  foreclosure  had  been  rendered  on  each  of  the  several 
mortgages  before  the  order  of  sale  was  issued,  and  con- 
sequently all  rights  between  the  mortgagor  and  mort- 
gagees were  finally  settled  by  these  decrees;  hence  the 
only  parties  interested  in  the  question  of  the  priorities  of 
the  different  liens  are  the  lienors  themselves  and  they  are 
not  complaining. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

Affiemed. 
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Deerlng  &  Co.  v.  Claypool. 


William  Deering  &  Co.  v.  David  Claypool  bt  au 

Filed  Febbu^bt  19,  1902.    No.  11,046. 

Commissioper's  opinion.    Department  No.  3. 

Pleading:  Contract:  Allegation  of  Pebfobmance.  A  petition,  based 
on  a  contract  which  fails  to  allege  performance  on  the  part  of  the 
plaintiff,  or  facts  showing  a  valid  excuse  for  non-performance,  la 
fatally  defective. 

Error  from  the  district  court  for  Dawson  county. 
Tried  below  before  Wbstover,  J.     Affirmed. 

H.  D.  Rhea  and  O.  P.  Ddvis,  for  plaintiflp  in  error. 

E.  D,  Owens  and  George  W.  Fox,  eontra, 

Albert,  0. 

This  case  was  tried  in  the  county  court  on  a  petition 
worded  as  follows: 

"William  Deering  &  Co.,  a  Corporation, 

V. 

David  Claypool  &  William  Claypool,  etc. 

"Plaintiff  for  cause  of  action  alleges  that  by  virtue  of 
certain  written  commission  agency  contracts  dated  No- 
vember 23,  1887,  and  January  24,  1888,  defendants  at 
their  request,  became  the  agents  of  plaintiff  at  the  town 
of  Cozad,  Dawson  county,  Nebraska,  for  the  years  1887 
and  1891  inclusive.  A  copy  of  said  contract  is  hereto  at- 
tached marked  Exhibit  *A'  and  defendants  by  such  agency 
contract  did  handle  and  sell  the  following  named  goods, 
to- wit:  harvesters  and  binders  and  reapers,  mowers, 
trucks  and  other  attachments  and  extras  for  said  ma- 
chinery; that  the  aggregate  amount  received  by  said  de- 
fendants from  plaintiff  was  $1,443.47  of  which  there  has 
hi'vn  paid  the  sum  of  $1,033.28,  and  there  is  j^et  due  the 
sum  of  $110.19.  Itemized  statement  of  such  account  is 
hereto  attached  marked  Exhibit  'B'  part  hereof. 

"Plaintiff  further  alleges  that  the  items  of  credit  com- 
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mencing  wi'^h  June  9,  1891,  and  thereafter  as  shown  in 
Exhibit  *B'  were  made  on  collateral  given  by  the  defend- 
ants to  the  plaintiff  as  security  on  the  cause  of  action 
sued  on  and  that  it  was  collected  on  the  day  the  credit  was 
given  therefor  as  marked  Exhibit  *B.'  A  description  of 
said  collateral  is  hereto  attached  marked  Exhibit  *C'  a  part 
hereof.  The  plaintiflE  therefore  prays  judgment  against 
the  defendants  for  the  sum  of  f410.19  and  interest  at  the 
rate  of  7  per  cent  per  annum  from  the  21st  day  of  July, 
1897.^' 

We  omit  the  exhibits  mentioned  in  the  petition,  because 
of  their  unusual  length.  As  to  them,  it  will  suffice  to 
say,  that  the  first  two  show  a  contract  between  the  plain- 
tiff and  the  defendants,  whereby  the  latter  became  the 
agents  of  the  former,  for  the  sale  of  certain  farm  imple- 
ments, within  certain  territory,  in  this  state,  on  com- 
missiou. 

In  the  county  court  the  defendants  interposed  an  objec- 
tion to  the  introduction  of  any  testimony  on  behalf 
of  the  plaintiff,  on  the  ground  that  the  facts  stated  in 
the  petition  were  not  sufficient  to  constitute  a  cause  of 
action.  The  objection  was  overruled.  Thereupon  a  trial 
was  had,  resulting  in  a  finding  and  judgment  for  the 
plaintiff.  The  defendants  prosecuted  error  to  the  dis- 
trict court,  asking  a  reversal  of  the  judgment  of  the 
county  court,  assigning  as  error  the  ruling  on  their  ob- 
jection to  the  sufficiency  of  the  petition.  The  district 
court  reversed  the  judgment,  and,  from  such  judgment  of 
reversal,  the  plaintiff  brings  the  case  here  on  error. 

There  is  no  error  in  the  judgment  of  the  district  court 
The  petition  is  fatally  defective,  in  one  particular 
at  least  Plaintiff  sought  to  recover  on  an  alleged  con- 
tract, whereby  itself  and  the  defendants  respectively 
undertook  and  agreed  to  do  and  perform  certain  acts. 
There  is  no  allegation  to  the  effect  that  the  plaintiff  has 
kept  and  performed  its  part  of  such  contract,  nor  of  any 
fact  showing  a  valid  excuse  for  the  non-performance 
thereof.    That  such  omission  is  fatal,  is  elementary. 
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Harrison  y.  Hancock. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ambs  and  Dupfib,  CC,  concur. 

Affirmed. 


James  N.  Harrison  v.  John  D.  Hancock. 

Filed  Febbuabt  19,  1902.    No.  11,057. 

Commissioner's  opinion.    Department  No.  3. 

Contracts:  Quantum  Meruit:  Contract  as  Evidence.  Although  goods 
are  sold  or  seryices  rendered  under  an  express  contract  fixing  the 
price  for  them,  an  action  may  be  maintained  for  their  reasonable 
yalue.  In  such  cases  the  plaintiff  abandons  the  contract  and 
waives  any  damages  resulting  from  its  breach,  and  his  recovery 
can  not  exceed  the  contract  price,  but  the  contract  may  be  given  in 
evidence  by  either  party  as  tending  to  prove  the  value. 

Error  from  the  district  court  for  Burt  county.  Tried 
below  before  Baker,  J.    Reversed. 

H.  E,  Carter y  for  plaintiff  in  error, 

W.  O.  SearSy  contra, 

Ames,  C. 

This  is  an  action  upon  a  qwantum  meruit  to  recover  the 
reasonable  value  of  the  services  to  the  defendant  of  cer- 
tain animals  belonjpng  to  the  plaintiff.  Upon  the  trial 
there  was  some  evidence  tending  to  show  that  a  price  for 
the  services  in  question  had  been  fixed  by  an  oral  con- 
tract between  the  parties  at  or  before  their  rendition. 
The  plaintiff  then  offered  to  prove  the  reasonable  value 
of  the  services,  but  upon  objection  the  evidence  waa  ex- 
cluded and  the  court  instructed  the  jury  to  return  a 
verdict  for  the  defendant,  which  was  done.  This  was 
erroneous  upon  two  grounds:  first,  the  question  whether 
there  was  a  contract  or  not,  if  material,  was  a  question 
of  fact  which  the  plaintiff  was  entitled  to  have  the  jury 
decide  and  he  had,  therefore,  a  right  to  prove  the  measure 
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of  recovery  embraced  in  the  issues;  and,  second,  it  is  well 
settled  that  although  goods  are  sold  or  services  rendered 
under  an  express  contract  fixing  the  price  for  them,  an 
action  may  be  maintained  for  their  reasonable  value. 
In  such  cases  the  plaintiff  abandons  the  contract  and 
waives  any  damages  resulting  from  its  breach,  and  his 
recovery  can  not  exceed  the  contract  price,  but  the  con- 
tract may  be  given  in  evidence  by  either  party  as  tending 
to  prove  value.  Gillies  v.  Manhattan  Beach  Imp.  Co.,  26 
N.  Y.  Supp.,  381;  Kcogh  Mfg.  Co.  v.  Eisenberg,  27  N.  Y. 
Supp.,  356 ;  Kick  v.  Docrste,  45  Mo.  App.,  134. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted 

DuFFiB  and  Albert,  CO.,  concur. 

Affirmed. 


WiLUAM  P.  Chambers,  Executor  of  the  Estate  of 
Nathan  P.  Rice,  Deceased,  appellee,  v.  George  E. 
Barker,  appellant,  bt  al. 

Ttlbd  Febbuabt  19,  1902.    No.  11,059. 
Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Construing  Petition  Afteb  Judgment.  A  peti- 

tion will  be  construed  liberally  when  attacked  for  the  first  time 
after  judgment. 

2.  Vendor  and  Vendee:    Necesstty  of  Signature  of  Vendee  to  Con- 

tract OF  Sale.  Where  a  vendor  signs  a  written  agreement  to  sell 
and  convey  real  property  and  the  vendee  accepts  the  same  and  goes 
into  possession  under  it,  there  is  a  complete  contract  between  the 
parties  and  it  is  not  necessary  that  the  vendee  sign  also,  although 
the  instrument  is  so  worded  as  to  indicate  that  his  signature  was 
contemplated. 

8.  Beceiver:  Notioe  of  Application:  "Parties  to  be  Affecied"  Under 
Statutes.  The  "parties  to  be  affected  thereby"  who  are  required 
to  be  notified  of  an  application  for  appointment  of  a  receiver  of 
real  property  under  section  267,  Code  of  Civil  Procedure,  are  those 
having  an  interest  in  the  possession  of  the  property  In  contro- 
versy or  its  immediate  custody,  and  in  the  immediate  disposition 
oi  rents,  iasues  or  profits  accruing  therefrom. 
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4.  Beceiver:  Pleading:  Sxttficienct  of  Averments  Not  Denied. 
Where  a  yerified  application  for  the  appointment  of  a  receiyer  In 
foreclosure  proceedings  avers  that. the  property  In  controversy 
is  insufficient  to  pay  the  sums  for  which  it  is  liable,  and  such  aver^ 
ment  Is  nowhere  denied  or  controverted,  a  finding  accordingly  is 
sufficiently  sustained  and  an  order  appointing  a  receiver  is  proper. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

B.  N.  Robertson,  for  appellant 

y.  0.  Stricklery  contra. 

Pound,  0. 

This  suit  was  brought  to  foreclose  a  contract  for  the 
sale  of  land.  A  decree  of  foreclosure  was  rendered,  and 
after  decree  a  receiver  was  appointed  on  application  of 
the  plaintiff.  The  decree  and  the  order  appointing  the 
receiver  are  appealed  from. 

So  far  as  complaint  is  made  with  reference  to  the  find- 
ings of  personal  liability,  in  anticipation  of  deficiency 
judgment,  there  is  grave  doubt  whether  the  objections 
are  not  premature.  Parmele  v.  Schroeder,  59  Neb.,  553. 
But  we  think  the  objections  to  the  decree  are  without 
merit  in  any  case.  It  is  well  settled  that  a  petition  will 
be  construed  liberally  when  attacked  for  the  first  time 
after  judgment.  The  petition  alleges  an  agreement  to  sell 
the  property  in  dispute,  the  execution  of  a  written  agree- 
ment for  that  purpose  by  the  vendor  and  its  delivery  to 
the  vendee  at  his  request,  and  there  are  other  allegations 
from  which  it  is  a  clear  inference  that  the  vendee  is  in 
possession.  Although  the  instrument  as  drawn  evidently 
contemplates  signature  by  both  parties,  when  the  vendee 
accepted  it  and  went  into  possession  under  it  the  con- 
tract became  complete.  He  cannot  hold  the  property  by 
virtue  of  it  and  yet  pretend  that  it  is  incomplete  and 
that  he  is  not  bound  by  its  terms.  This  is  not  a  case  of 
a  mere  offer  or  an  option.  The  petition  alleges  that  the 
agreement  was  made  between  the  parties  and  that  the 
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written  instrument  was  executed  and  delivered  to  the 
vendee  at  his  request  by  the  vendor.  The  case  is  on  all 
fours  with  Robinson  v,  Cheney ^  17  Neb.,  673,  679.  More- 
over, the  evidence  shows  that  the  vendee  recorded  the 
instrument,  and  also  tends  to  show  that  he  made  some 
payments  under  it.    The  decree  should  be  affirmed. 

Objection  is  made  to  the  order  appointing  a  receiver 
on  two  grounds.  First,  it  is  said  that  the  wife  of  the 
vendee,  who  was  made  a  defendant  because  of  some  claim 
made  by  her  as  such  wife,  should  have  been  notified  of 
the  application.  But  we  think  it  very  clear  that  the 
"parties  to  be  affected  thereby,"  who  are  required  to  be 
notified  of  an  application  for  appointment  of  a  receiver 
of  real  property  under  section  267,  Code  of  Civil  Pro- 
cedure, are  those  having  an  interest  in  the  possession  of 
the  property  or  its  immediate  custody,  and  in  the  im- 
mediate disposition  of  rents,  issues  and  profits  accruing 
therefrom.  Here  it  appears  that  the  vendee  had  leased 
the  premises  and  was  receiving  the  rents.  His  wife,  what- 
ever contingent  or  inchoate  interest  she  may  have  had 
in  the  property  itself,  had  no  interest  in  the  possession 
of  the  property  or  the  disposition  of  the  rents.  There  was 
no  occasion  to  serve  her  witti  notice.  It  is  also  objected 
that  the  evidence  does  not  sustain  the  order  appointing 
the  receiver.  The  verified  application  for  appointment  of 
a  receiver  aviers  that  the  property  is  insufficient  security 
for  the  sums  due.  Such  averment  is  nowliere  denied  or 
controverted.  We  think  this  affords  a  sufficient  basis  for 
the  finding  and  order  of  the  lower  court 

We  therefore  recommend  that  the  decree  and  order  ap- 
pealed from  be  each  affirmed. 

BarneIs  and  Oldham,  CO.,  concur. 

Affirmed. 
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Ramser  v.  Johnson. 

Jacob  Ramsbb,  appellee,  v.  Anna  Johnson,  appellant, 

ETT   AL. 

Filed  Februaby  19, 1902.    No.  11,060. 

Ck)mmiBsioner's  opinion.    Department  No.  1. 

1.  Mortgage  Foreclosure:    Ck)NTENTs  of  Notice  of  Sale.    There  is  no 

requirement  of  the  statute  that  the  notice  of  sale  under  a  decree 
of  foreclosure  shall  contain  a  statement  that  the  sale  is  to  be 
made  under  a  decree  of  foreclosure. 

2.  Mortgage  Foreclosure:    Appeal  from  Confirmation:    Appraisal  of 

Defendant's  -Interest.  A  defendant  appealing  from  an  order  con- 
firming a  judicial  sale  of  land  can  not  be  heard  to  complain  that 
his  interest  was  not  singled  out  for  appraisement,  where  the  bj^ 
praisement  was  of  the  total  value  and  also  the  appraisement  of 
the  "defendant's  interest,"  ^ 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.     Affirmed. 

Frederick  Shepherd^  for  appellant. 

r.  A.  Boehmer^  contra. 

Day,  C. 

This  is  an  appeal  from  an  order  confirming  the  sale  of 
certain  real  estate  made  in  pursuance  of  a  decree  of  fore- 
closure rendered  by  the  district  court  for  Lancaster 
county,  Nebraska.  Prior  to  the  sale  certain  objections 
were  filed  by  the  defendants,  but  as  they  relate  solely  to 
proceedings  not  presented  in  the  record  brought  to  this 
court  they  can  not  be  considered.  After  sale  objections 
were  filed  to  the  confirmation.  One  of  the  grounds  urged 
is  that  the  sale  was  to  be  made  under  a  decree  of  fore- 
closure, as  distinguished  from  an  execution  sale.  There 
is  no  requirement  of  the  statute  that  the  notice  of  sale 
under  a  decree  of  foreclosure  shall  contain  a  statement 
that  the  sale  is  to  be  made  under  a  decree  of  foreclosure. 
An  examination  of  the  notice  of  sale  published  shows 
that  it  complies  with  all  the  requirements  of  the 
statute. 
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It  is  also  urged  that  the  appraisal  is  defective  in  that 
the  property  is  not  described  therein  as  the  property  of 
the  defendant,  Anna  Johnson,  who  it  is  claimed  is  the 
owner  of  the  premises,  and  that  the  interest  therein 
appraised  is  not  stated  to  be  the  interest  of  Anna  John- 
son as  distinguished  from  the  other  defendant.  It  ap- 
pears from  the  record  that  Anna  Johnson  and  Nels  John- 
son were  wife  and  husband,  that  they  were  the  defendants 
in  the  action,  that  they  executed  the  note  and  mortgage 
which  formed  the  basis  of  this  decree  and  that  they  re- 
sided upon  the  premises  sought  to  be  sold.  In  the  con- 
dition of  this  record  there  is  nothing  to  indicate  but  that 
the  defendants  are  joint  owners  of  the  premises  and  in 
that  event  the  action  of  tlie  appraisers  in  appraising  the 
"interest  of  the  defendants"  at  the  su  .1  named  is  entirely 
in  harmony  with  appellant's  argument.  No  showing  is 
made  that  Anna  Johnson  was  the  sole  owner  of  the 
premises.  As  against  some  showing  to  the  contrary  the 
presumption  is  in  favor  of  the  regularity  of  the  appraise- 
ment The  proceedings  of  the  appraisers  show  that  the 
total  value  of  the  premises  was  appraised  and  the  in- 
terest of  the  defendants  was  also  appraised ;  in  such  case 
a  defendant  can  not  be  heard  to  complain  because  his 
interest  was  not  singled  out  and  appraised  separately. 
Toscan  v.  DcvrieSy  57  Neb.,  276. 

No  substantial  reason  has  been  pointed  out  why  the 
sale  should  not  be  confirmed.  We  therefore  recommend 
that  the  judgment  of  the  district  court  be  affirmed. 

Hastings  and  Kirkpathick,  CO..  concur. 

Affirmed. 
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Mary  E.  Stappoed,  appbllee^  v.  Luther  A.  Harmon, 

APPELLANT. 

FnxD  Febbuabt  19,  1902.    No.  11,061. 

Ck)mmisslo]ier'B  opinion.    Department  No.  1. 

1.  Appeal  and  Error:  Appeal  fbom  Confirm ation:  Affirmative  Ebbob. 

To  require  the  reversal  of  an  order  confirming  a  sale  of  property 
under  a  decree  of  foreclosure,  error  must  affirmatively  appear  from 
the  record. 

2.  Evidence:   Appbaisal:   Pbesumption  of  Fraud.    Evidence  examined, 

and  held  to  show  that  the  apraisement  of  the  property  was  not 
so  low  as  to  raise  a  presumption  of  fraud,  and,  further,  to  be  in- 
sufficient to  show  that  the  appraisers  were  not  disinterested  free- 
holders. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Evans,  J.    Affirmed. 

O.  W.  DeLamatre,  for  appellant. 

B.  F.  Thomas^  contra. 

KiRKPATRICK,  O. 

This  is  an  appeal  from  an  order  confirming  a  sale  made 
by  the  district  court  for  Douglas  county  on  the  20th  day 
of  May,  1899.  Two  objections  to  the  order  of  confirma- 
tion are  urged  by  counsel  for  appellant  in  brief,  and  the 
others,  in  accordance  with  well  settled  rules,  will  not  be 
considered.  It  is  contended,  first,  that  the  appraisal  of 
the  properly  sold  was  too  low,  and  was  so  low  as  to  raise 
a  presumption  of  fraud;  second,  that  the  appraisers 
called  by  the  sheriff  were  not  disinterested  freeholders 
within  the  meaning  of  the  law.  A  motion  to  set  aside 
the  appraisement  was  made  before  the  sale,  which,  how- 
ever, was  not  brought  to  the  attention  of  the  trial  court 
until  after  the  sale  was  made.  Objections  to  the  confirma- 
tion and  a  mbtion  to  set  aside  the  sale  were  then  made, 
and  the  motion  to  vacate  the  appraisement  and  the  objec- 
tions to  the  sale,  and  a  motion  to  vacate  and  set  aside  the 
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sale,  were  all  considered  at  the  same  time  by  the  trial 
court. 

In  support  of  the  objection  that  the  property  was  ap- 
praised so  low  as  to  raise  a  presumption  of  fraud,  the 
affidavits  of  four  residents  of  Douglas  county  were  filed, 
which  placed  the  value  of  the  property  at  from  $5,500  to 
f 6,000.  The  property  was  appraised  by  the  sheriff  and 
the  appraisers  at  f4,500.  There  seems  to  be  no  merit  in 
this  contention. 

It  is  next  urged  that  the  appraisers  called  by  the  sheriff 
were  not  disinterested  freeholders,  but  were  what  are 
denominated  "professional  appraisers."  In  support  of 
this  objection  an  affidavit  is  filed  by  the  attorney  for 
appellant  which  sets  out  that  he  examined  the  sale  book 
kept  by  the  sheriff  in  his  office,  and  that  he  found  that 
one  of  the  appraisers  called  had  served  as  an  appraiser 
for  the  sheriff  twenty-four  times,  and  that  the  other  free- 
holder called  had  served  thirty-five  times.  The  period  of 
time  during  which  the  appraisers  had  acted  this  number 
of  times  does  not  appear  from  the  record,  and  we  are 
unable  to  determine  whether  they  were  called  this  num- 
ber of  times  in  one  day,  one  month  or  one  year.  The 
practice  on  the  part  of  the  sheriff,  if  it  be  shown  to  exist, 
of  having  two  or  more  persons  act  as  appraisers  for  long 
periods  of  time  and  in  a  great  many  cases  can  not  be 
too  severely  condemned.  If  the  same  persons  are  so  re- 
peatedly and  frequently  called  as  appraisers  as  to  make 
the  fee  that  they  receive  an  inducement  to  them  to  act, 
and  amount  to  such  a  sum  as  prevents  them  from  being 
disinterested  freeholders  as  contemplated  by  the  statute, 
then  the  sheriff  violates  his  oath  of  office  in  calling  such 
appraisers,  and  it  would  be  the  duty  of  the  trial  court 
upon  investigation  to  set  aside  appraisements  so  made. 
We  are  unable  to  say,  however,  from  the  evidence  pre- 
served in  this  record  that  this  is  such  a  case,  so  as  to 
require  a  reversal  of  the  order  of  confirmation.  It  is 
very  well  settled  law,  that  errors,  in  order  to  call  for  a 

reversal  of  the  judgment  of  the  trial  court,  must  be  made 
38 
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affirmatively  tx)  appear.  In  this  case  it  does  not  so  appear. 
It  is  the  duty  of  the  trial  court  to  guard  jealously  the 
rights  of  parties  whose  property  is  being  sold  by  the  pro- 
cesses of  the  court  and  to  see  that  their  rights  are  not 
violated  by  the  appraisers  of  the  court.  We  presume  the 
trial  court  did  its  duty  in  the  case  at  bar,  and  that  the 
appraisement  and  sale  were  legally  and  fairly  made.  It 
is  therefore  recommended  that  the  order  of  confirmation 
made  by  the  trial  court  be  affirmed. 

Hastings  and  Day,  OC,  concur. 

Affirmed. 


O.  C.  RandaUj  v.  The  Phelps  County  Mutual  Hail 

Insurance  Association. 

Filed  Februaby  19,  1902.    No.  11,064. 
Commissioner's  opinion.    Department  No.  2. 

1.  Mutual  Insurance:     Premium  Note:     Defense  of  no  Subett.     A 

member  of  a  mutual  insurance  company  who  has  given  a  premium 
note  thereto  can  not  defend  an  action  upon  such  note  on  the 
ground  that  he  was  not  required  to  furnish  a  surety  upon  the  note 
as  provided  by  the  rules  of  the  company. 

2.  Mutual  Insurance:    Employment  of  Solicitors  as  Defense  to  Pre- 

mium Note.  Violation  of  the  statute  prohibiting  employment  of 
solicitors  by  a  mutual  hail  insurance  company  is  for  the  state  to 
complain  of,  and  is  not  available  to  a  member  as  a  defense  to  an 
action  upon  his  premium  note. 

Error  from  the  district  court  for  Phelps  county.    Tried 
below  before  Beall,  J.     Affirmed. 

C,  U.  Roberts,  for  plaintiff  in  error. 

E.  W,  Reedy  contra^ 

Pound,  C. 

This  is  an  action  upon  a  premium   note  given  to  a 
mutual  hail  insurance  company.    The  lower  court  directed 
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a  verdict  for  the  plaintiff  company,  and  error  is  prose- 
cuted by  the  defendant.  The  principal  errors  assigned 
relate  to  rulings  on  evidence.  We  do  not  think  it  neces- 
sary to  pass  on  the  abstract  correctness  of  these  rulings 
in  point  of  law  for  the  reason  that  we  regard  the  alleged 
defenses-  to  which  they  are  pertinent  as  without  merit. 
One  of  the  rules  of  the  company  required  members  to 
furnish  sureties  upon  their  premium  notes.  It  appears 
that  at  the  time  of  the  transaction  in  question  personal 
security  was  felt  to  be  hard  to  obtain  and  of  doubtful 
value  in  the  community  where  the  company  did  business 
and  the  directors  voted  to  ta'  -*  chattel  security  instead, 
but  the  resolution  was  not  entered  bv  the  secretarv.  De- 
fendant's  objection  is  that  the  company  permitted  him 
and  others  to  furnish  chattel  security  instead  of  personal 
security  as  required  by  the  rule  on  the  books.  The  rule 
requiring  personal  security,  being  for  the  benefit  of  the 
company,  and  of  its  own  making,  could  be  waived. 
kitoeiake  V.  Hahn,  158  111.,  79,  42  N.  E.  Rep.,  150.  The 
company  waived  it  and  was  precluded  from  objecting 
thereafter  on  that  ground.  But  this  estoppel  must  be 
mutual.  Defendant  can  not  be  a  member  for  the  purpose 
of  being  insured  and  yet  not  a  member  when  sued  on 
the  note.  As  to  the  other  point,  that  the  company  em- 
ployed solicitors  contrary  to  the  provisions  of  the  statute, 
we  need  hardly  say  that  the  violation  of  law  in  this  respect 
was  for  the  state  to  complain  of  and  was  not  available  to 
defendant  in  an  action  on  his  premium  note.  First 
National  Bank  v.  Orosslian^j  61  Neb.,  575,  85  N.  W.  Rep., 
542.  Defendant  cites  State  v.  Moore,  48  Neb.,  870.  But 
that  case  is  not  in  point  It  was  an  application  for  a 
<v'rit  of  mandamus  to  compel  the  auditor  to  issue  a  certi- 
ficate authorizing  a  mutual  company  to  do  business  in 
the  state.  Here  the  state  is  not  i)rosecuting,  nor  the 
auditor  refusing  to  permit  the  company  to  do  business  d 

while  it  continues  its  unwarranted  practice.  The  statute 
does  not  make  every  member  of  the  company  a  common 
informer  to  hold  it  to  the  strict  line  of  its  duty  nor  reward 
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his  zeal  in  that  behalf  by  relieving  him  from  his  dues  and 
liabilities. 

We  recommend  that  the  judgment  be  affirmed. 

Barnes  and  OiiDHAM,  CO.,  concur. 

AFFIUMBD. 


Anthony  Loan  &  Trust  Co.,  appellee,  v.  Agnes  Fiorelli, 

appellant. 

Filed  February  19,  1902.    No.  11,070. 

CommisBioner's  opinion.    Department  No.  3. 

Process:  Conclusiveness  of  Return.  Where,  upon  the  face  of  his  re- 
turn to  a  writ,  it  appears  that  the  officer  executing  it  duly  per- 
formed his  duty  and  that  the  same  was  executed  according  to  law, 
in  the  absence  of  a  showing  to  the  contrary,  such  return  is  con- 

elusive. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Evans,  J.     Affirmed. 

Louis  J.  Piafti,  for  appellant 

F.  A.  Brogan^  contra. 

Albert,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale  of 
real  estate  in  foreclosure  proceedings.  The  only  grounds 
urged  in  the  brief,  against  the  order  of  confirmation,  are 
those  growing  out  of  the  appraisal.  The  objections  to 
the  appraisal  relied  upon  are,  first,  that  no  copy  thereof 
was  filed  in  the  office  of  the  clerk  as  required  by  law; 
second,  that  no  oath  was  administered  to  the  appraisers 
to  impartially  appraise  the  premises.  These  objections 
were  lodged  before  sale,  but  were  not  passed  upon  until 
afterward,  when  the  case  came  on  for  hearing  on  the  re- 
turn of  the  sheriff  on  the  order  of  sale,  when  they  were 
overruled  and  the  sale  confirmed.  The  return  of  the 
sheriff  shows  that  a  copy  of  the  appraisal  was  duly  filed 
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in  the  office  of  the  clerk  of  the  district  court,  and  that 
such  appraisal  was  made  after  the  appraisers  had  been 
sworn  "impartiiilly  to  appraise"  the  premii^es  sold.  The 
return  is  not  contradicted  by  affidavit  or  other  evidence 
of  record  in  this  case.  The  bill  of  exceptions  contains 
nothing  save  the  decree,  order  of  sale,  appraisal  and  other 
matters  which  were  properly  in  the  record  before  the 
bill  of  exceptions  was  allowed.  Under  such  circum- 
stances it  adds  nothing,  except  in  bulk,  to  the  record 
and  is  superfluous.  On  the  record  presented  the  trial 
court  could  not  do  otherwise  than  confirm  the  sale. 

It  is  recommended  that  the  order  of  confirmation  be 
affirmed. 

Ames  and  Duffie,  CC,  concur. 

Affirmed. 


Charles  S.  Tayix)r,  appellee,  v.  Urban  Reis  et  al.,  Im- 
pleaded WITH  Bessie  Kavan  et  al.,  appellants. 

Filed  Febbuabt  19,  1902.    No.  11,083. 
Commissioner's  opinion.    Department  No.  2. 

1.  ILwrt^age  Foreclosure:   Return  of  Ordeb  Within  Sixty  Days.    Fail- 

ure of  the  sheriff  to  return  an  order  of  sale  pursuant  to  decree  of 
foreclosure  within  sixty  days  of  its  issuance  is  no  sufficient  reason 
for  withholding  confirmation  of  a  sale  made  thereunder. 

2.  Mortgage  Foreclosure:    Appraisal:    Mista'ke  in  Valuation.    An  ap- 

praisement of  real  estate  for  the  purposes  of  judicial  sale,  duly 
made,  can  not  be  assailed  on  the  sole  ground  that  the  appraisers 
were  mistaken  in  their  valuation  of  the  property. 

Appeal  from  the  district  court  for  Douglas   county. 
Tried  below  before  Fawcett,  J.     Affirmed. 

Louis  Bcrka  and  John  D,  Ware^  for  appellants. 

F.  A.  Brogatij  contra. 

Pound,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale  of 
real  property  pursuant  to  a  decree  of  foreclosure.     Two 
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objections  are  argued,  both  of  which  have  been  disposed 
of  repeatedly  by  this  court.  Failure  of  the  sheriff  to 
return  the  order  of  sale  within  sixty  days  of  its  issuance, 
the  first  ground  of  complaint,  was  no  reason  for  refusing 
confirmation.  Amofikcag  Savhufs  Bank  v,  Rohhins,  53 
Neb.,  776;  Philadelphia  Mortgage  &  Trust  Co.  v.  Buck' 
staff  Bros.  Mfg.  Co.,  (51  Neb.,  54,  84  N.  W.  Rep.,  411.  As 
to  the  objection  to  the  appraisement,  it  is  well  settled  that 
an  appraisement,  duly  made,  will  not  be  set  aside  merely 
because  the  appraisers  were  mistaken  in  their  valuation. 
Nelson  v.  Ailing^  58  Neb.,  (iOo;  Lockvyood  v.  Cooky  58  Neb., 
302;  Omaha  Loan  <Sc  Trust  Go.  v.  Fitzpatrick,  59  Neb., 
S03.  We  recommend  that  the  order  of  confirmation  be 
affirmed. 

Barnes  and  Oldham,  CC,  concur. 

Affirmed. 


William  P.  Bonawitz,  Sheriff  of  Jefferson  County,  v. 

Margaret  Db  Kalb. 

Filed  Februaby  19,  1902.    No.  11,096. 
Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Conflicting  Evidence.    The  verdict  of  a  jury 

on  testimony  fairly  confli?ting  wiU  not  be  disturbed  by  this  court. 

2.  Appeal  and  Error:    Verdict:    Instructions.    Verdict  examined,  and 

held,  not  in  conflict  with  instructions. 

3.  Trial:    Juixie  Recalling  Jitry  to  Give  Recollection  of  Testimony. 
'     While  it  is  permissible  for  the  trial  court  after  a  jury  is  sent  out 

to  deliberate  on  its  verdict  to  recall  it  and  give  his  recollection  as 
to  the  testimony  on  a  point  in  dispute  in  the  presence  of  or  after 
notice  to  the  parties  or  their  counsel,  yet  this  practice  has  never 
been  looked  upon  with  favor  by  this  court. 

4.  Appeal  and  Error:    Instructions.    Instructions  examined,  and  held 

pertinent  to  the  issues  involved  in  the  case. 

Error  from   the  district   court   for  JeflPerson   county. 
Tried  below  before  Stull,  J.     Affirmed. 
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John  Hearty  and  C.  H.  Denney,  for  plaintiff  in  error. 
W.  H.  Barnes^  contra. 

Oldham,  C. 

This  was  an  action  in  replevin.  The  only  question  in- 
volved is  as  to  the  ownership  of  the  property  replevied. 
The  defendant,  sheriff,  took  posse^ssion  of  the  property 
under  an  execution  issued  against  Thomas  J.  De  Kalb, 
husband  of  the  plaintiff.  Plaintiff  claims  the  property 
as  her  separate,  statutory  estate.  Plaintiff  had  judgment 
in  the  court  below  and  defendant  brings  error. 

It  is  contended  that  the  verdict  should  be  set  aside  as 
being  clearly  against  the  weight  of  tjie  evidence.  But 
an  inspection  of  the  testimony  as  contained  in  the  bill 
of  exceptions  convinces  us  that  there  was  much  compe- 
tent, affirmative  testimony  introduced  tending  to  show 
that  plaintiff,  Margaret  De  Kalb,  was  the  owner  of  the 
property  in  controversy,  and,  although  this  testimony  was 
met  by  opposing  testimony  offered  by  the  defendant  below 
tiding  to  discredit  it,  it  nevertheless  presented  an  issue 
of  fact  which  was  peculiarly  within  the  province  of  a  jury 
to  deterndne. 

It  is  next  insisted  that  the  verdict  is  contrary  to  the 
instructions  of  the  trial  court,  and  particularly  paragraph 
seven  of  instructions  given  by  the  court  at  the  request  of 
defendant  below.  While  this  instruction  presented  the 
case  in  a  manner  very  favorable  to  the  contention  of 
plaintiff  in  error  and  stated  the  law,  as  we  think,  too 
strongly  in  his  favor,  yet  it  left  the  JU17  to  determine 
from  the  evidence  whether  or  not  ilargaret  De  Kalb  "and 
her  husband  so  conducted  and  handled  the  property  that 
the  public  in  general  believed  that  the  property  behmgcMl 
to  the  husband."  Now,  as  we  have  alreMy  pointed  (mt, 
there  was  conflicting  testimony  in  the  record  on  thi»s 
question,  and  hence  the  finding  of  the  jury  should  not 
be  disturbed. 

It  is  further  contended  that  the  court  erred  in  not 
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giving  the  jury  further  instructions  after  it  had  retired 
and  deliberated  for  some  time  and  sent  the  following 
written  request  to  the  trial  judge:  "Your  honor,  we 
would  like  to  have  further  instructions  on  this  case.  If 
there  was  any  evidence  that  Thomas  J.  De  Kalb  ever 
owned  any  personal  property,  the  most  of  us  don't  know 
it."  This  request  appears  to  have  been  declined.  The 
action  of  the  trial  court  in  recalling  a  jury  and  giving  it 
further  instructions  after  it  has  once  petired  for  deliber- 
ation lies  in  the  sound  discretion  of  the  trial  judge;  and 
unless  the  record  discloses  a  manifest  abuse  of  this  dis- 
cretion in  this  matter  such  action  will  not  be  reviewed 
by  this  court.  Here  the  request  was  one  for  information 
on  the  testimony  introduced,  and  while  it  is  permissible 
for  the  court,  after  a  jury  has  been  sent  out  to  deliberate 
on  its  verdict,  to  recall  it  and  give  his  recollection  of  testi- 
mony in  dispute,  this  practice  has  never  been  looked  upon 
with  great  favor  by  this  court.  Jameson  v.  State,  25 
Neb.,  185;  Darner  v,  Daggett ,  35  Neb.,  695;  McClary  v. 
Stull,  44  Neb.,  175;  Bartell  v.  State,  40  Neb.,  233. 

It  is  lastly  contended  that  the  court  erred  in  giving 
three  instructions  requested  by  the  defendant  in  error. 
It  is  conceded  by  counsel  for  plaintiff  in  error  that  each 
of  the  instructions  given  properly  declares  the  law;  but 
.it  is  contended  that  these  instructions  are  not  pertinent 
to  the  issues  involved  in  this  case.  Each  of  the  instruc- 
tions complained  of  dealt  with  the  right  of  a  married 
wonmn,  under  the  laws  of  the  state  of  Nebraska,  to  own 
and  control  personal  property  separate  and  apart  from 
the  propc  rty  owned  by  her  husband.  We  think  that  these 
instructions  were  not  only  correct,  as  abstract  proposi- 
tions of  law,  but  were  plainly  applicable  to  the  issues 
involved  in  this  case. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

Affirmed. 
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Andrew   Q.    Nelson,   appellant,   v.    Harlan   County, 

Nebraska,  et  al.,  appellees. 

Filed  Pebbuart  19.  1902.    No.  11.114. 

Commissioner's  opinion.    Department  No.  3. 

Eminent  Domain:  Appraisal  of  Damages  bt  Bridge  Committee: 
EiFFEcrr.  A  landowner  filed  a  claim  for  damages  for  land  proposed 
to  be  taken  for  a  public  highway.  Instead  of  having  his  damages 
appraised  by  three  disinterested  electors  appointed  by  the  clerk, 
the  matter  was  referred  to  the  bridge  committee  of  the  board  of 
supervisors,  and  this  committee  awarded  him  |76.  Held,  That  in 
the  exercise  of  the  right  of  eminent  domain  the  statute  should  be 
strictly  followed,  and  that  the  appraisement  of  damages  by  a  com- 
mittee of  the  board  which  was  to  settle  and  determine  the  amount 
to  be  allowed  was  such  a  departure  from  the  method  of  ascertain- 
ing the  plaintiff's  damage  as  to  Invalidate  the  proceeding. 

Appeal  from  the  district  court  for  Harlan  county. 
Tried  below  before  Beall,  J.     Reversed  with  directions. 

John  Ever  son  J  for  appellant. 

R.  L.  Keester  and  .4.  M.  Beresford,  contra. 

DUFFIB,  C. 

On  July  12,  1898,  a  petition  was  filed  with  the  county 
clerk  of  Harlan  county,  praying  for  the  establishment  of  a 
public  road  "commencing  at  the  northwest  corner  of  section 
twelve  (12),  township  two  (2),  range  twenty  (20),  thence 
running  southeast  terminating  at  the  half  section  line  of 
said  section  twelve  (12),  thence  east  to  the  township  line." 
No  question  is  made  as  to  the  sufficiency  of  the  petition. 
On  July  16,  the  county  clerk  appointed  a  commissioner 
to  examine  the  proposed  road  and  he  reported  in  favor  of 
its  establishment.  On  August  9  following,  the  plaintiff, 
Andrew  Q.  Nelson,  filed  his  claim  for  damages  in  the 
sum  of  f  600.  No  appraisers  were  appointed  by  the  county 
clerk  to  examine  and  report  upon  these  damages,  but  on 
October  25,  1898,  the  board  of  supervisors  referred  the 
matter  of  the  damages  to  the  bridge  committee  of  the 
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board,  and  that  committee  made  a  report  favoring  the 
allowance  of  $75.  Steps  were  thereafter  taken  referring 
the  matter  of  the  payment  of  these  damages  to  the  trus- 
tees of  Sappa  township,  the  road  in  question  being  located 
in  that  township.  Sometime  in  January,  1899,  the 
trustees  of  Sappa  township  reported  to  the  board  of  super- 
visors their  willingness  to  pay  f  50  of  the  damages  awarded 
to  Nelson,  and  thereupon  the  county  board  passed  an  order 
as  follows:  "On  motion  of  Elliott  the  prayer  of  the 
petitioners  was  granted  and  road  ordered  opened,  provid- 
ing Road  District  No.  22  shall  pay  said  $50  damages 
within  twenty  days." 

We  gather  from  the  record  that  Sappa  township  paid 
into  the  county  treasury  the  sum  of  $50  which  was  ten- 
dered to  Nelson  as  damages,  which  amount  he  refused  to 
accept,  and  thereupon  Ed.  Goudie,  the  supervisor  of  roads, 
proceeded  under  the  directions  of  the  board  of  county 
supervisors  to  open  the  road,-  whereupon  Nelson,  the  ap- 
pellant, brought  this  action  against  the  county,  the  super- 
visors thereof,  and  Goudie,  praying  an  injunction  to  pre- 
vent them  from  taking  or  in  any  manner  appropriating 
the  land  of  the  plaintiff  for  use  as  a  public  highway  or 
interfering  with  plaintiff's  possession  of  the  land.  Harlan 
county  and  the  board  of  supervisors  demurred  to  the 
petition  alleging  as  one  ground  of  the  demurrer  that  "they 
were  not  proper  parties  defendant  in  said  action."  This 
demurrer  was  sustained  by  the  district  court,  and  this 
is  one  error  complained  of  upon  the  appeal. 

In  Hodges  t?.  Board  of  Supervisors,  49  Neb.,  666,  it  was 
held  that,  "A  county  board  is  not  a  proper  party  defend- 
ant in  an  action  to  enjoin  the  opening  of  a  highway." 
The  reason  for  the  rule  is  fully  stated  by  Norval,  J.,  and 
need  not  be  repeated  here.  While  the  form  of  the  de- 
murrer might  not  technically  raise  the  question,  still  as 
no  action  could  be  maintained  against  the  county  or  its 
board  of  supervisors,  the  mere  fact  that  the  demurrer  was 
defective  in  form  is  not  error  requiring  a  reversal  of  the 
case. 
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Goudie^  the  road  supervisor,  filed  an  answer,  and  upon 
the  issues  thus  joined,  the  case  was  tried  and  a  decree 
entered  ordering  a  dissolution  of  the  temporary  injunc- 
tion theretofore  allowed  upon  the  payment  to  the  plaintiflF 
of  the  sum  of  f 75  within  ten  days  from  the  entry  of  the 
decree,  and  in  case  of  non-payment  of  said  sum,  the  in- 
junction to  stand  until  paid.  We  have  some  doubts  as 
to  whether  the  decree  in  the  form  that  we  find  it  in  the 
record  constitutes  a  final  judgment  from  which  an  appeal 
will  lie.  There  is  no  order  dismissing  the  plaintiff's  bill 
upon  the  payment  of  damages  awarded  by  the  court.  The 
only  order  made  is  that  upon  the  failure  to  pay  these 
damages  the  temporary  injunction  shall  continue  in  force. 
This  would  seemingly  continue  the  case  for  further  con- 
sideration by  the  court,  but  as  both  parties  have  proceeded 
in  the  case  upon  the  assumption  that  the  decree  entered 
was  a  final  disposition  of  the  case,  we  will  dispose  of  it 
upon  that  theory. 

In  his  answer,  the  defendant,  Goudie,  alleges  that  a 
road  along  substantially  the  same  lines  as  the  one  now 
under  consideration  was  established  in  the  year  1885,  and 
that  such  road  has  been  in  use  by  the  public  from  that 
time  to  the  present ;  and  the  claim  is  made  that  the  public 
are  entitled  to  a  right  of  way  by  prescription,  even  if  no 
poad  had  been  legally  established.  We  do  not  consid^ 
it  necessary  to  examine  the  evidence  relating  to  the  estab- 
lishment of  a  road  by  prescription.  The  plaintiflF 
and  appellant  claimed  damages  on  account  of  his 
land  being  taken  for  the  opening  of  the  road  in  question. 
His  right  to  damages  was  recognized,  and  damages  were 
awarded.  We  do  not  think,  in  this  condition  of  the  case, 
that  the  defendant  can  now  be  heard  to  say  that  he  was 
not  entitled  to  damages  or  that  none  of  his  land  was  being 
appropriated  by  this  new  proceeding. 

The  appellant  complains  because  appiraisers  were  not 
appointed  to  assess  the  damages  sustained  by  him  on 
account  of  the  establishment  of  this  road.  Section  4528, 
Compiled  Statutes,  1901,  is  as  follows:     "When  claims 
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for  dam€iges  are  filed  and  on  the  day  appointed  for  filing 
the  same,  the  county  clerk  must  appoint  three  suitable  and 
disinterested  electors  of  the  county  as  appraisers,  to  view 
the  ground  on  a  day  fixed  by  him,  and  report  upon  the 
amount  of  damages  sustained  by  the  claimants;  such 
report  shall  be  made  and  filed  in  the  clerk's  office  within 
thirty  days  after  the  day  they  are  appointed."  Section 
4533  makes  it  the  duty  of  the  supervisors  to  examine  the 
question  of  damages  reported  by  the  appraisers  and  they 
may  increase  or  diminish  the  amount  reported  as  in  their 
judgment  and  from  the  evidence  before  them  they  may 
think  right  and  proper.  They  constitute  the  court  or 
tribunal  by  which  the  claimant's  damage  is,  in  the  first 
instance,  determined  and  settled,  and  we  can  not  think 
that  the  law  is  complied  with  by  referring  the  appraise- 
ment of  damages  to  a  committee  of  the  board  which  is 
finally  to  jmss  upon  that  question  instead  of  to  three  dis- 
interested electors  as  provided  by  statute. 

In  Currier  v.  Marietta  R.  Co.,  11  Ohio  St.,  228,  it  is  said : 
"There  is  no  rule  more  familiar  or  better  settled  than  this : 
that  grants  of  corporate  power,  being  in  derogation  of 
common  right,  are  to  be  strictly  construed;  and  this  is 
especially  the  case  where  the  power  claimed  is  a  delega- 
tion of  the  right  of  eminent  domain — one  of  the  highest 
powers  of  sovereignty  pertaining  to  the  state  itself,  and 
interfering  most  seriously,  and  often  vexatiously,  with 
the  ordinary  rights  of  property."  In  Sharp  v.  Johnson^ 
4  Hill  [N.  Y.],  92,  the  rule  was  stated  as  follows:  "When 
lands  are  taken  under  statutory  authority,  in  derogation 
of  the  common  law,  every  requisite  of  the  statute  having 
a  semblance  of  benefit  to  the  owner  must  be  strictly  com- 
plied with." 

Because  the  statute  was  not  observed  in  the  appoint- 
ment of  appraisers  to  assess  the  plaintiff's  damages  and 
because  these  damages  were  appraised  and  assessed  by 
members  of  the  court  or  body  before  whom  the  question 
of  his  damages  was  to  be  tried,  we  recommend  a  reversal 
of  the  decree  of  the  district  court,  and  that  the  case  be 
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remanded  with  directions  to  enter  a  decree  making  the 
temporary  injunction  perpetual;  this  decree,  however, 
not  to  operate  as  a  bar  to  further  proceedings  to  establish 
the  road  in  question  by  proper  proceedings  taken  there- 
after. 

Ames  and  Albert,  CO.,  concur. 

The  decree  of  the  district  court  is  reversed,  and  the  case 
remanded  with  directions  to  enter  a  decree  making  the 
temporary  injunction  perpetual;  this  decree,  however, 
not  to  operate  as  a  bar  to  further  proceedings  to  establish 
the  road  in  question  by  proper  proceedings  taken  there- 
after. 

Reversed  with  directions. 


Edward  D.  Jones,  appblleib,  v.  Margaret  Clbary  bt  al., 

appellants,,  bt  al. 

Filed  Febbuart  19,  1902.    No.  11,116. 
Oommissloner's  opinion.    Department  No.  1. 

1.  Judgment:    Confibmation:    Rbgulabitt  Pbestjmed.     Regularity  of 

the  trial  court  In  passing  upon  a  motion  to  confirm  a  sale  will  be 
presumed  until  overcome  by  affirmative  proof  In  the  record. 

2.  BiUs  of  Bzceptions:   Rules  ot  Pbactice.    The  rules  of  practice  In  a 

district  court,  alleged  to  have  a  material  bearing  on  the  rulings 
complained  of,  before  they  can  enter  into  a  determination  of  a 
question  presented  in  this  court,  must  be  incorporated  in  the  bill 
of  exceptions. 

3.  Mortgage  Foreclosure:    Objegtioit  of  Fbaud  in  Appraisal:    Pub- 

sumption:  Evidence  of  Valxte.  An  appraisement  objected  to  on 
the  ground  that  it  is  fraudulent,  where  no  actual  fraud  is  shown, 
must  be  supported  by  evidence  as  to  value,  between  which  and  the 
appraised  value  the  discrepancy  is  so  great  as  to  raise  a  presumiH 
tion  of  fraud;  otherwise  the  objection  can  not  be  sustained. 

Appeal  from  the  district  court  for  DouglaB  county. 
Tried  below  before  Kbysor,  J.    Affirmed. 

W.  H.  De  France^  for  appellants. 

Tibbets  Bros.,  Morey  &  Anderson,  contra. 


—      1 
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This  is  an  appeal  from  an  order  of  confirmation  made 
by  the  district  court  for  Douglas  county  on  the  17th  day  of 
June,  1899,  confirming  a  sale  of  mortgaged  property  made 
by  the  sheriff  of  that  county.  But  two  questions  are 
presented  for  consideration  in  brief  of  counsel,  and  no 
others  will  be  considered.  Appellants  contend,  first,  that 
the  trial  court  erred  in  overruling  the  motion  made  to  set 
aside  the  appraisement  by  the  sheriff  and  the  freeholders 
because  the  property  was  appraised  too  low ;  and  second, 
that  the  court  erred  in  confirming  the  sale  when  no  motion 
had  been  made  and  filed  in  writing  as  required  by  the 
rules  of  the  district  court  for  Douglas  county,  and  that 
appellants  had  no  notice  of  the  order  confirming  the  sale 
as  required  by  the  rules  of  practice  in  said  court. 

In  support  of  their  objections  to  the  appraisal  and  the 
motion  to  vacate  the  sale,  appellants  filed  the  affidavits  of 
five  persons,  residents  of  Douglas  county,  each  of  whom 
placed  the  value  of  the  property  at  $8,000.  In  support 
of  the  appraisal  and  the  confirmation  of  the  sale,  appellee 
filed  affidavits  of  eight  persons  residing  in  Douglas  county, 
who  valued  the  property  at  sums  ranging  from  f3,900  to 
$6,000.  The  property  was  appraised  by  the  sheriff  at 
$6,000.  It  is  the  settled  rule  of  practice  in  this  state  that 
an  appraisement  such  as  that  in  the  case  at  bar  is  final 
unless  fraud  is  shown.  Brown  v.  Fitzpatrick,  56  Neb., 
61 ;  Iowa  Loan  d  Trust  Company  v.  Stimpson,  53  Neb., 
536;  Northwestern  Mutual  Life  Insurance  Company  v. 
Mulmhill,  53  Neb.,  538.  There  seems  to  be  no  merit  in 
this  contention  of  appellants.  The  next  contention  is  that 
no  motion  in  writing  was  filed  for  the  confirmation  of 
the  sale,  and  that  appellants  had  no  notice  of  the  filing 
of  such  motion.  Attached  to  the  transcript  in  this  case 
is  a  copy  of  the  rules  of  practice  or  bar  rules  of  the  district 
court  of  Douglas  county,  requiring  that  motions  for  the 
confirmation  of  sales  shall  be  in  writing,  etc.  Such  rules 
of  practice,  in  order  to  be  available  for  the  determination 
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of  any  question  presented  in  this  court,  must  be  preserved 
by  the  bill  of  exceptions,  which  was  not  done  in  this  case. 
State  V.  Scott,  59  Neb.,  499.  But  even  if  they  were  prop- 
erly before  this  court,  the  objection  seems  to  be  wholly 
witliout  merit.  Appellants  appeared  at  the  time  the  order 
of  confirmation  was  made,  offered  their  affidavits  in  sup- 
port of  their  contention  that  the  appraisement  was  too 
low;  had  their  motion  to  vacate  the  appraisal  and  the 
sale  duly  passed  upon,  and  took  their  exceptions  to  the 
actions  of  the  trial  court.  The  trial  court,  in  confirming 
the  sale,  recites  that  a  motion  for  confirmation  was  filed. 
This  record  imports  absolute  verity,  and  if  incorrect,  ap- 
pellants should  have  moved  for  a  correction.  State  v. 
Hopewelly  35  Neb.,  822 ;  Merchants  Savings  Bank  v.  Noll, 
50  Neb.,  615.  There  can  be  no  doubt  that  the  trial  court 
supposed  a  motion  for  confirmation  of  sale  to  have  been 
duly  filed,  and  if  appellants  had  called  the  attention  of 
the  court  to  the  absence  of  such  motion,  doubtless  the 
trial  court  w^ould  have  required  its  filing.  This  appellants 
failed  to  do,  and  they  can  not  now  be  heard  to  complain. 
Appellants  do  not  seem  to  have  been  in  any  way  prejudiced 
by  the  action  of  the  trial  court,  and  it  is  therefore  recom- 
mended that  the  order  of  confirmation  made  by  the  dis- 
trict court  be  affirmed. 

« 

Hastings  and  Day,  CO.,  concur. 

Affibmbd. 


Harrison  H.  Blodgett  v.  Iveb  Jensen. 

« 

Filed  Febbuabt  19,  1902.    No.  11,159. 

Commlssioner'B  opinion.    Department  No.  1. 

L  Pleading:  Damages:  Sufficiency  dfe*  Allegations.  AUegations  in 
petition,  Ist,  of  lease  by  plaintiff  from  defendant  of  lands  as 
meadow;  2d,  of  actions  brought  successfully  against  plaintiff  by  a 
third  party  to  recover  for  the  grass  taken  from  the  land  by  plain- 
tiff; 3d,  of  notice  to  this  plaintiff  in  error  of  such  actions  and  re- 
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quest  to  defend,  and,  4th,  of  payment  of  Judgments  and  costs  in 
such  actions  by  plaintiff,  held,  to  show  a  cause  of  action. 

2.  Appeal  and  Error:    EvrocNCE:  Damages.     Ehridence  examined  and 
held  to  show  ample  facts  to  sustain  findings  of  trial  court 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Affirmed. 

H.  H.  Blodgett,  pro  ae. 

Clark  d  Allen,  contra. 

Hastings,  O. 

But  two  questions  are  raised  in  this  action  in  any  event. 
It  is  claimed  by  defendant  in  error  that  there  are  none. 
The  errors  assigned  are:  1st,  not  sustaining  demurrer 
to  second  amended  petition ;  2d,  finding  for  plaintifiF  when 
it  should  have  been  for  defendant ;  3d,  judgment  contrary 
to  law  and  evidence  in  the  case;  4th,  error  in  admitting 
the  transcript  of  judgment  in  justice  coiirt  of  Saunders 
county;  5th,  error  in  permitting  oral  testimony  as  to  the 
issues  in  such  justice  court;  6th,  errors  of  law  duly  ex- 
cepted to;  7th,  error  in  admitting  transcript  of  judgment 
of  justice  of  the  peace  in  the  present  action ;  8th,  allowing 
damages  in  excess  of  $50,  the  consideration  of  the  lease, 
and,  9th,  overruling  motion  for  new  trial.  The  last  two 
questions  are  not  urged  in  the  brief  of  plaintiflf  in  error. 
As  to  the  4th,  5th,  6th  and  7th  the  action  was  heard  to  the 
court  without  the  intervention  of  a  jury,  and  if  there  is 
sufficient  material  testimony  they  need  not  be  considered. 
The  objection  that  the  judgment  is  contrary  to  the  law 
and  the  evidence  in  the  case  will  be  considered  as  an  ob- 
jection to  the  sufficiency  of  the.  evidence  to  sustain  the 
finding,  though  it  is  very  doubtful  whether  it  ought  to 
be  so  considered.  The  objection  to  the  sufficiency  of  the 
evidence  is  not  specific,  and  it  is  impossible  to  tell  from 
the  objection  whether  the  complaint  is  as  to  the  finding 
of  fact  or  the  conclusions  of  law  of  the  trial  court. 

An  examination  of  the  record  discloses  an  admission 
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in  defendant's  answer  that  on  June  4,  1892,  he  leased  to 
the  plaintiflp  below,  defendant  in  error  here,  160  acres  of 
land  in  Saunders  county,  from  the  4th  of  June  to  the  4th 
of  November,  in  the  same  year,  and  received  $50  paid  in 
advance  from  the  plaintiff,  Jensen.  It  was  grass  land  and 
stipulated  to  be  used  "for  mowing  purposes  only."  About 
July  10,  when  Jensen  commenced  cutting  his  grass,  he 
found  about  twenty  acres  of  it  already  cut  by  one  Yates, 
and  upon  his  attempting  to  remove  some  of  the  hay  him- 
self, it  was  replevied  from  him  by  Yates,  who  claimed  to 
have  a  prior  lease  for  the  same  premises  from  defendant, 
Blodgett.  Blodgett  was  notified  of  the  pendency  of  the 
action  and  told  plaintiff  to  hold  possession,  that  he  was 
all  right  and  would  be  protected,  and  that.  Yates  had  no 
claim.  Yates  recovered  judgment  for  the  hay  replevied, 
which  is  testified  to  have  been  worth  about  ?9,  and  the 
costs  in  that  action,  f  19.  After  this  judgment,  plaintiff 
was  still  instructed  to  go  on  and  cut  the  hay  and  pro- 
ceeded to  do  so,  and  in  November,  1894,  suit  was  brought 
against  plaintiff  for  the  hay  by  Yates,  and  a  judgment 
recovered  for  f  125  and  costs  of  suit  taxed  at  f 7.20.  Of 
this  action  also  the  defendant  was  notified.  No  denial 
is  attempted  of  the  lease  to  plaintiff  nor  of  payment  of 
f 50  rent,  nor  of  receipt  of  notice  by  defendant  of  both  the 
actions  brought  by  Yates  against  the  plaintiff.  It  clearly 
appears  that  plaintiff  paid  both  judgments.  The  findings 
of  the  trial  court  in  favor  of  plaintiff  in  the  sum  of  |200 
are  sustained  by  sufficient  evidence.  Defendant  does  not 
deny  telling  plaintiff  to  retain  the  premises,  cut  the  hay, 
and  he  would  be  protected.  The  amounta  paid  out  by 
plaintiff  and  interest  make  a  sum  considerably  greater 
at  the  time  of  the  trial  in  district  court  than  the  amount 
found,  viz.,  |200.  The  allegations  of  the  petition  set  forth 
these  facts  as  a  basis  of  recovery,  and  it  is  recommended 
that  the  judgment  of  the  trial  court  be  affirmed. 

Day  and  EibkpatbioK|  CO.,  concur. 

Affibmbd. 
8t 
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C.  A.  Schrandt  et  al.  v.  Wilder  E.  Young. 

Filed  March  5,  1902.    No.  10,541. 
Commissioner's  opinion.    Department  No.  1. 

1.  Contracts:    Caring  for  Sheep:    Breach:    Measure  of  Damages.    In 

an  a?tion  brought  by  plaintiff  to  recover  damages  for  a  breach  of 
contract,  whereby  he  was  to  receive  as  compensation  for  caring  for 
a  flock  of  sheep,  one-half  of  the  increase  and  one-half  of  the  wool 
clip,  held,  that  plaintiff  was  entitled  to  recover  for  such  profits 
or  advantages,  the  direct  and  immediate  fruits  of  his  contract  as 
weA9  lost  by  such  breach  of  contract  on  the  part  of  the  defendant. 

2.  Contracts:    Breach:    Expert  Testimony  of  Increase  and  Wool-Clip 

OF  Sheep.  That  prospective  gains  arising  from  the  probable  in- 
crease of  the  flock  and  the  probable  wool-clip  are  not  so  uncertain 
and  contingent  as  to  prevent  proof  by  experts  of  the  amount  and 
value  of  such  increase  and  wool-clip. 

3.  Trial:    Limiting  Arguments  to  Jury:    Discretion  of  Court.     It  Is 

within  the  discretion  of  the  trial  court  to  limit  the  time  for  argu- 
ments to  the  jury,  and  an  order  so  limiting  time  presents  no  ques- 
tion for  review,  unless  it  is  made  to  appear  that  the  arguments 
were  thereby  unduly  restricted  and  that  the  time  allotted  to  the 
complaining  party  was  consumed.    Dixon  v.  State,  46  Neb.,  298. 

Error  from  the  district  court  for  Sheridan  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

Robert  Lucas  and  Albert  W,  Grites,  for  plaintiffs  in 
error. 

W.  W.  Wood,  contra^ 

Day,  0. 

In  the  district  court  for  Sheridan  county  Wilber  E. 
Young  recovered  a  judgment  against  C.  A.  Schrandt  and 
others  for  ^^450  for  a  breach  of  a  contract  of  agistment. 
To  review  this  judgment  the  defendants  have  brought  the 
case  to  this  court  on  error. 

There  is  no  dispute  that  the  plaintiff  and  defendants 
entered  into  a  written  contract  on  December  16,  1895,  by 
which  the  plaintiff  agreed  to  take  and  keep  on  shares  for 
a  period  of  three  years,  771  ewes  and  10  rams  belonging 
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to  the  defendants.  As  compensation  for  his  services  tlie 
plaintiff  was  to  receive  one-half  of  the  increase  of  said 
sheep  after  first  making  good  all  the  losses,  and  also  was 
to  receive  one-half  of  the  entire  wool-clip.  The  contract 
contains  a  great  many  stipulations  as  to  the  manner  of 
feeding,  handling  and  breeding  said  sheep,  which  we  deem 
unnecessary  to  be  set  out.  Pursuant  to  the  contract  the 
plaintiff  took  possession  of  said  sheep  and  commenced  to 
carry  out  the  conditions  of  the  contract.  The  plaintiff 
claims  that  some  months  after  taking  possession  of  said 
sheep  he  complained  to  the  defendants  that  many  of  the 
ewes  were  old  and  toothless  and  totally  unfit  to  be  kept 
during  the  period  of  the  contract  for  breeding,  and  that 
on  October  16,  1896,  an  oral  agreement  was  entered  into 
between  the  parties  whereby  the  plaintiff  was  to  feed  and 
prepare -for  market  529  of  the  old  ewes,  for  which  extra 
service  and  feed  furnished,  the  plaintiff  was  to  roc^eive 
|200,  and  upon  the  delivery  of  the  old  ewes  to  the  de- 
fendants the  defendants  were  to  furnish  to  the  plaintiff  an 
equal  number  of  young  ewes,  to  be  kept  by  him  under  the 
terms  of  the  written  contract.  The  evidence  is  clear  that 
the  plaintiff  fed  the  529  old  ewes  a  large  quantity  of  hay, 
com,  oats  and  barley,  and  on  November  27,  1896,  at  the 
request  of  the  defendants,  delivered  said  sheep  to  the 
defendants  who  received  them  and  sold  them  upon  the 
market.  The  defendants  did  not  pay  the  plaintiff  the 
1200,  or  any  part  thereof,  for  the  feed  and  care  of  said 
sheep  and  did  not  furnish  him  with  any  young  ewes  in 
lieu  of  the  529  old  ones,  by  reason  of  which  the  plaintiff 
claims  he  has  been  damaged  in  the  loss  of  the  increase  of 
said  sheep  and  the  wool-clip  therefrom  during  the  balance 
of  the  period  of  the  contract.  The  defendants  deny  the 
making  of  the  oral  contract  and  claim  that  the  plaintiff 
in  feeding  said  ewes  was  carrying  out  the  terms  of  the 
written  contract.  They  also  charge  mismanagement  on 
the  part  of  the  plaintiff  and  violations  of  his  contract 
by  virtue  of  which  they  had  the  right  to  and  did  termi- 
nate it 


548  NEBRASKA  REPORTS.     [Unofficial. 

Bchrandt  ▼.  Young. 

There  are  116  aBsignments  of  error  arising  upon  the 
introduction  of  evidence  and  the  inBtructions  of  the  court. 
In  fact,  there  is  hardly  a  question  to  which  exception  was 
taken  which  is  not  assigned  as  error.  We  can  see  no 
useful  purpose  in  attempting  to  group  them  and  answer 
the  objections  made.  Suffice  it  to  say  that  they  do  not 
appear*  to  us  to  have  been  prejudicial.  The  principal 
question  involved  in  the  case,  as  we  view  it,  arises  upon 
the  objections  of  the  defendants  to  the  plaintiff's  testi- 
mony, as  to  the  probable  increase  of  the  529  ewes  for  the 
remaining:  period  of  the  contract  and  the  value  thereof,  and 
the  probable  wool-clip  from  these  ewes  and  their  increase, 
and  its  value.  The  defendants  insist  that  this  evidence 
was  incompetent  because  the  damages  sought  to  be  shown 
were  too  remote,  speculative  and  conjectural  to  form  the . 
basis  of  any  recovery. 

In  the  leading  case  of  Masterton  v.  Mayor  of  Brooklyn, 
7  Hill  [N.  Y.],  61,  the  court,  after  speaking  of  profits  . 
which  were  too  remote,  says :  "But  profits  or  advantages 
which  are  the  direct  and  immediate  fruits  of  the  contract 
entered  into  between  the  parties,  stand  upon  a  diflPerent 
footing.  These  are  part  and  parcel  of  the  contract  itself, 
entering  into  and  constituting  a  portion  of  its  very  ele- 
ments; something  stipulated  for,  the  right  to  enjoyment 
of  which  is  just  as  clear  and  plain  as  to  the  fulfillment 
of  any  other  stipulation.  They  are  presumed  to  have 
been  taken  into  consideration  and  deliberated  upon  before 
the  contract  was  made,  and  formed  perhaps  the  only 
inducement  to  the  arrangement."  So  in  the  case  at  bar, 
the  inducement  to  the  contract  was  the  contemplated 
profits  or  gains  to  be  derived  from  the  increase  in  the 
sheep  and  the  wool-clip.  * 

In  Shoemaker  v.  Acker,  48  Pac.  Rep.  [Cal.],  62,  the 
court,  in  discussing  this  question,  says:  "An  examina- 
tion of  the  authorities  will  show  that  the  cases  in  which 
future  profits  were  rejected  as  ^speculative'  or  *too  remote' 
were  cases  where  the  asserted  future  profits  were  entirely 
collateral  to  the  subject-matter  of  the  contract,  and  not 
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conseqnenfes  flowing  in  a  direct  line  from  the  breach  of 
such  contract.  Familiar  instances  of  profits  which  are 
thus  siipctilative  and  remote  are  those  which  might  have 
been  realized  on  a  new  contract  with  a  third  person,  which 
could  have  been  consummated  with  the  proceeds  of  the 
contract  sued  on  if  the  latter  had  not  been  broken ;  for 
in  such  a  case  the  profits  on  the  new  contract  are  wholly 
collateral  to  the  one  broken,  do  not  directly  flow  from  it, 
and  are  not  stipulated  for  or  contemplated  by  the  parties 
to  the  contract  sued  on.  But,  where  the  prospective 
profits  are  the  natural  and  direct  consequences  of  the 
breach  of  the  contract,  they  may  be  recovered;  and  he 
who  breaks  the  contract  cannot  wholly  escape  on  acrnunt 
of  the  difficulty  which  his  own  wrong  has  produced  of 
devising  a  x)erfprt  measure  of  damages." 

In  Ho]i  V.  droiioblr.  34  Pa.  St.,  9,  it  is  said,  quoting 
from  the  syllabus:  "In  an  action  to  recover  damages  for 
the  breach  of  a  parol  contract,  by  which  the  defendant 
engaged  to  employ  the  plaintiff  to  cultivate  a  farm  ujwn 
shares,  the  proi>er  measure  of  damages  is  the  profit  which 
the  plaintiff  would  have  made  on  the  farm  if  the  contract 
had  not  been  violated." 

In  Western  Union  Telegraph  Company  v,  Wilhelm,  48 
Neb.,  910,  it  is  said:  "The  general  rule  is  that  the  party 
injured  by  breach  of  contract  is  entitled  to  recover  all  his 
damages,  including  gains  prevented  as  well  as  losses  sus- 
tained, provided  they  are  certain  and  such  as  might  natu- 
rally be  expected  to  follow  the  breach,"  Griffin  v.  Coher, 
IB  N.  Y.,  4S9.  The  same  principle  was  recognized  in 
Wittenberg  v.  Mollyncmix,  55  Neb.,  429;  Hhaw  v.  Hoff- 
man, 25  Mich.,  162;   Fultz  v.  Wycoff,  25  Ind.,  321. 

We  think  that  the  damages  claimed  in  the  case  at  bar 
are  of  the  kind  recognizable  under  the  principle  an- 
nounced in  the  foregoing  cases,  and  that  they  are  not  so 
contingent  and  uncertain  as  to  prevent  the  amount  from 
being  establislied  by  proof  with  reasonable  certainty. 
There  is  no  good  reasim  why  one  skilled  in  the  business 
may    not    with    a    reasonable    degree    of    accuracy    be 
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able  to  give  the  probable  increase  of  a  flock  of  sheep 
under  certain  stated  conditions,  as  well  as  also  the 
amount  of  wool  which  a  flock  of  sheep  under  certain 
stated  conditions  would  be  likely  to  produce.  To  our  mind 
such  damages  are  no  more  contingent  or  uncertain  than 
would  be  the  damages  resulting  in  a  personal  injury  to  a 
professional  man,  and  yet  the  books  are  full  of  cases  where 
such  damages  have  been  allowed,  based  upon  the  prob- 
able damages.  Contracts  for  the  purchase  and  sale  of 
future  crops  running  through  a  series  of  years  have  been 
recognized  as  valid.  Blackwood  v.  Cutting  Packing  Co., 
76  Cal.,  212.  Actions  have  frequently  been  maintained 
for  damages  for  the  destruction  of  growing  crops,  al- 
though, of  course,  there  was  no  certainly  that  the  crops 
would  have  matured.  1  Sutherlandi  Damages  [2d  ed.], 
section  120,  and  cases  cited. 

The  record  shows  that  before  the  argument  to  the  jury 
was  commenced  the  court  made  an  order  limiting  the  time 
for  argument  to  one-half  hour  on  each  side,  to  which 
ruling  the  defendants  excepted  and  thereupon  made  a 
formal  request  for  an  hour  and  a  half  in  which  to  present 
their  side,  which  request  was  denied.  This  ruling  is  one 
of  the  errors  complained  of.  There  is  nothing  in  the 
record  to  show  that  a  half  hour  on  each  side  was  not 
sufficient  time  to  argue  the  case,  or  that  the  time  allotted 
to  the  defendants  was  consumed.  The  question  here  pre- 
sented was  before  this  court  in  Dixon  v.  State,  46  Neb., 
298,  in  which  it  is  said :  "It  is  within  the  discretion  of  the 
trial  court  to  limit  the  time  for  arguments  to  the  jury, 
and  an  order  so  limiting  time  presents  no  question  for 
review,  unless  it  is  made  to  appear  that  the  arguments 
were  thereby  unduly  restricted  and  that  the  time  allotted 
to  the  complaining  party  was  consumed.*' 

After  a  careful  reading  of  the  record  we  are  convinced 
that  the  numerous  assigned  errors  were  not  prejudical 
to  the  defendants.  The  jury,  having  adopted  the  plain- 
tiff's theory  of  the  case,  we  think  might  well  have  found 
under  the  evidence  a  verdict  in  his  favor  for  a  much  larger 
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sum.    We  therefore  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Kirkpateick,  CC,  concur. 

Affirmed. 


Peect  a.  WELia  V.  John  C.  Fetzeb. 

Piled  Mabch  5,  1902.    No.  10,610. 
ComufssIoDer'B  opinion.    Department  No.  2. 

1.  Appeal  and  Error;    AsaioNMEBTS  Without  Rdlirob  ob  Exceptiokb. 

Tbls  court  can  not  consider  or  pass  upon  asslgnmente  of  error 
wl.en  the  record  falls  to  show  any  rulings  on,  or  exceptions  to, 
the  ma'lcra  complained  of  In  the  court  below. 

2.  Appeal  and  Error:   Evihence;   Action  on  Note.    Evidence  examined, 

aud  held  to  be  sufficient  to  support  the  Judgment. 

Error  from  the  district  court  for  Red  Willow  county. 
Tried  hchnv  before  Norkis,  J;     Affirmed. 

P.  A.  Wells  and  S.  A.  Searte,  for  plaintiff  in  error. 

F.  I.  Foss  and  W.  R.  Btarr,  contra. 

Barnes,  G. 

On  the  17th  day  of  February,  1896,  an  action  was 
brought  in  justice  court  of  Red  Willow  county  before  the 
county  judge  acting  as  justice  of  the  peace,  on  a  promis- 
sory note  signed  by  the  plaintiff  in  error  herein.  The 
action  was  originally  brought  in  the  name  of  the  Parlin, 
Orendorff  &  Martin  Company,  to  recover  $174.88,  balance 
due  on  the  note  above  mentioned.  It  appears  from  the 
record  that  the  note,  when  it  waa  given,  was  for  $270,  and 
payable  to  the  order  of  Rlue  Hill  Bank  of  Blue  Hill,  Ne- 
braska, and  that  plaintiff  in  error  had  paid  a  part  thereof, 
leaving  a  balance  still  due  thereon.  The  plaintiff  in  error 
appeared  and  had  tlie  cause  continued  at  his  request.  On 
the  day  to  which  the  continuance  was  taken  he  made  no 
appearance  in  court  and  judgment  was  rendered  against 
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him.  From  that  jadgment  he  appealed  to  the  district 
court  for  Ked  Willow  county,  and  after  his  appeal  was  per- 
fected, and  aome  five  months  after  the  case  had  been 
docketed  in  the  district  court,  he  filed  a  motion  to  dismiss 
the  case  and  reverse  the  judgment  of  the  court  below  be- 
cause the  plaintiff  had  failed  to  file  any  petition  in  the 
district  court  as  provided  by  law.  From  the  transcript 
certified  to  this  court  it  appears  that  no  raling  was 
ever  had  upon  this  motion,  but  that  afterwards,  on  the 
5th  day  of  November,  1896,  one  John  O.  Fetzer  filed  a 
petition  in  the  case,  on  the  note  in  suit,  in  his  own  name  as 
plaintiff.  No  objection  seems  to  have  been  made  at  the 
time,  and  in  fact  it  appears  from  the  record  that  on  the 
30th  day  of  January,  1897,  the  plaintiff  in  error  filed  a 
motion  asking  the  court  to  make  an  order  requiring 
Euclid  Martin  and  John  C.  Fetzer  to  be  made  parties 
plaintiff  to  the  suit  An  examination  of  the  transcript 
shows  that  there  was  no  ruling  upon  this  motion,  bat 
it  appears  that  from  and  thereafter  the  case  proceeded  in 
the  name  of  John  C.  Fetzer,  plaintiff,  against  P.  A.  Wells, 
defendant,  who  is  the  plaintiff  in  error  herein.  An  an- 
swer was  filed  to  which  there  W£ui  a  reply,  and  the  case 
was  tried  by  the  court  without  the  intervention  of  a  jury. 
The  trial  resulted  in  a  judgment  for  the  defendant  in 
error,  John  C.  Fetzer,  and  against  the  plaintiff  in  error 
herein,  for  the  sum  of  f210.56.  A  motion  for  a  new  trial 
was  filed  and  overruled  and  the  case  brought,  on  petition 
in  error,  to  this  court. 

The  plaintiff  assigns  some  nineteen  grounds,  or  reasons, 
(or  a  reversal  of  the  judgment  of  the  court  below.  An 
examination  of  the  record,  however,  discloses  that  the  only 
grounds  set  forth  in  the  motion  for  a  new  trial  were,  first, 
the  judgment  is  not  sustained  by  the  evidence;  second, 
the  judgment  is  contrary  to  law;  third,  errors  of  law 
occurring  at  the  trial  duly  excepted  to  by  the  defendant; 
and  fourth,  that  the  court  erred  in  not  rendering  judg- 
ment in  favor  of  the  defendant  upon  the  law  and  fact. 

1.  It  is  the  established  rule  of  this  court  that  no  con- 
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aideration  will  be  given  to  any  assignmeots  of  error  con- 
tained in  the  i)etition  which  were  not  set  forth  in  the 
motion  for  a  new  trial.  It  followa  then  that  the  only 
errors  which  can  be  considered  are  the  ones  above  men- 
tinned.  We  mifrht  my  that  we  have  examined  the  record 
and  fiiiil  that  no  rulin!i  was  ever  made  and  excepted  to  in 
all  of  ttie  proceedings  had  on  the  trial  in  the  court  below, 
except  the  riilinfi  on  the  motion  for  a  new  trial.  It  ia 
doubtful,  however,  if  any  exception  wna  saved  to  snch 
rtiling.  This  beinj;  true,  the  errors  set  forth  in  the  petition 
and  the  plaintiff's  brief,  to  wit,  failure  to  dismiss  the 
action  for  want  of  prosecution,  for  the  reason  that  the 
plaintiff  had  not  filed  its  petition  within  the  time  re- 
quired by  law;  and  that  there  was  error  in  not  sustain- 
ing the  plaintiff's  motion  to  make  Euclid  Martin  and 
John  C.  Fctzcr  parties  to  the  suit;  and  that  the  court 
erred  in  overruling  his  motion  to  strike  the  plaintiff's 
reply  from  the  files,  cannot  be  considered  by  this  court  for 
the  reason  that  no  ruling  appears  to  have  ever  been  made 
upon  any  of  tiiesc  motions,  and  of  course  there  were  no 
exceptions  thereto.  We  hold,  therefore,  ttiat  the  only 
(juestion  that  can  come  l>pfore  this  court,  if  indeed  we  can 
C(msider  such  question,  is  the  one  as  to  whether  or  not  the 
judgment  is  sustained  by  the  evidence.  We  liave  con- 
cluded to  examine  the  record  and  determine  that  question 
even  if  it  be  doubtful  that  there  was  any  exception  taken 
to  the  overruling  of  the  motion  for  a  new  trial. 

2.  The  testimony  of  the  plaintitf  in  the  court  helow, 
the  defendant  herein,  is  positive  that  he  is  the  owner  and 
holder  of  the  note;  that  the  balance  claimed  to  be  due 
theretm  was  due  and  wholly  unpaid.  The  note  itself  was 
introduced  in  evidence,  and,  taken  together  with  his  tes- 
timony, there  was  sufficient  evidence  to  entitle  him  to 
recover.  The  evidence  introduced  on  behalf  of  the  de- 
fendant fails  to  disclose  a  contrary  state  of  facts.  It  was 
claimed,  and  evidence  was  introduced  to  attempt  to  show, 
that  the  plaintift'  in  error  had  signed  the  note  in  suit  and 
delivered  it  to  tlie  lilue  Hill  Bank  to  settle  an  action  that 
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was  theretofore  pending  between  it  and  one  William  H. 
Wells,  a  brother  of  the  plaintiff  in  error,  and  that  there 
was  a  stipulation  or  agreement  that  the  suit  should  be 
dismissed  and  the  bondsmen  released  in  consideration  of 
the  note,  whenever  William  H.  Wells  should  pay  the  costs 
of  the  action.  It  is  not  shown,  however,  that  the  suit  was 
ever  further  prosecuted,  or  that  the  bondsmen  in  fa«t 
were  not  released,  or  that  William  H.  Wells  had  ever  paid 
the  costs,  and  was  therefore  entitled  to  a  dismissal  of  the 
case.  In  fact  the  evidence  was  insufficient  to  establish 
a  defense  to  the  jwijment  of  the  balance  due  upon  the  note 
in  suit. 

We  hold  that  there  was  sufficient  evidence  to  Bostain  the 
findings  and  judgment  of  the  district  court,  and  such 
judgment  should  be  affirmed. 

Oldham  and  Pound,  CO.,  concur. 

Affibmed. 
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BUBBESS  ET  AL. 

FnxD  Makch  5,  1902.    No.  10,617. 

Commissioner's  oplnton.    Department  No.  2. 

1.  Offcera:    Bbbacii  of  Dun  to  Public:    Action  ht  Individoai.    An  In- 

•llvdual  has  no  i'lg::t  of  action  against  a  public  officer  for  breach  of 
a  duty  owing  to  the  public  only,  even  thougb  ancli  indlrldual  la 
specially  Injured  thereby. 

2.  Offlcera:     CaunTT  Comuisbtonkbs ;     Levyino  Tax  a  Pubuo  Duty: 

Mistake.  The  duty  Imposed  upon  county  commissioners  under 
section  11,  BubdlvlBlon  Z,  chapter  79,  Complied  Statutes,  of  levying 
the  tax  voted  by  &  school  district  meeting  and  certified  by  the 
district  board  is  one  owing  to  the  public  only,  and  county  commls- 
Bloners  who  In  good  faith  but  by  mistake  levy  a  less  tax  than  that 
voted  are  not  personally  liable  to  the  school  district 
8.  Officers:  Countt  Clbbk;  Levtino  Tax  a  Pdblio  Dhtt:  Mistake. 
The  like  duty  Imposed  upon  the  county  clerk  by  section  77,  article 
1,  chapter  77,  Complied  Statutes,  Is  one  owing  to  the  public  only; 
hence  a  county  clerk  who  by  mistake  omlta  to  levy  the  tax  reported 
in  accordance  with  eald  section  is  not  personally  liable  to  the 
school  district 
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*,  Offieera:  County  Clebr:  Apportiodiso  Railboad  Pbopebtt:  Li- 
ABiLiTT  KOB  MISTAKE.  The  duty  Imposed  upon  the  county  clerk 
by  section  85,  article  1,  chapter  77,  Compiled  Statutes,  of  appor- 
tioning railroad  property  among  the  several  school  districts  for 
purposes  of  taxation  Is  one  owing  to  the  public  only;  hence  a 
count}'  clerk  Is  not  personally  liable  to  a  school  district  lor  an 
honest  mistake  in  the  apportionment 

5.  Offlcan:    Beeacii  of  Dutt  to  Public  awd  Individuai,:    Right  op  In- 

DiviDUAt:  Measure  of  Damages.  Where  the  duty  of  leTying  a  tax 
is  owing  to  some  Individual,  as  well  as  to  the  public,  aa  In  cases 
where  the  levy  Is  directed  by  a  court  of  competent  Jurisdiction  for 
payment  of  a  judgment,  the  measure  of  damage  Is  not  the  amount 
of  the  tax  w}il?h  should  have  been  raised,  but  only  such  actual 
damage  as  the  Individual  entitled  to  recover  has  sustained,  such 
aa  the  expense  Incident  to  procuring  the  tax  to  be  raised  and  any 
Impairment  of  his  claim  by  reason  of  failure  to  levy. 

6.  Appeal  and  Error:    Rbvbbsai,  to  Rboovbb  Nominal  Damages.     A 

Judgment  will  not  be  reversed  tn  order  to  permit  recovery  of  nom- 
inal damages,  unless  recovery  of  such  damages  will  establish  or 
preserve  some  right  or  entitle  the  plaintiff  to  coats. 

Error  from  the  district  court  for  Nemaha  county. 
Tried  below  before  Stull,  J.     Affirmed. 

G.  B.  Bcvuridge  and  B.  Frank  Neal,  for  plaintiff  in 
error. 

E.  Fcnteau  and  W.  H.  Kelligar,  contra. 

Pound,  O. 

In  1895,  three  contiguous  school  districts  in  Nemaha 
county,  numbered  21,  22  and  27,  were  rearranged  by  cut- 
ting off  a  new  district  known  as  No.  80.  A  railroad 
traversed  the  territory  bl  the  old  districts,  and  after  the 
subdivision  some  two  miles  or  more  of  said  road  were 
located  in  the  new  district.  The  county  authorities,  by 
mistake,  omitted  to  levy  upon  this  property  at  the  rate 
voted  by  the  school  meeting  in  the  new  district,  but  in- 
stead levied  at  the  rate  voted  by  the  old  district  in  which 
the  property  originally  lay,  so  that,  while  no  part  of  the 
road  entirely  escaped  taxation,  the  rate  levied  upon  the 
two  mileg  in  question  was  considerably  less  than  it  should 
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have  been.  This  action  wae  brought  by  the  school  district 
against  the  county  commissioners  individually  and  the 
county  clerk  to  hold  them  personally  liable  for  the  dif- 
ference between  the  amount  received  by  the  district  from 
the  levy  made  and  what  it  would  have  received  had  the 
levy  been  made  properly  and  the  railroad  property  duly 
apportioned.  The  district  court  directed  a  ven^ct  for  the 
defendants  and  rendered  judgment  accordingly,  from 
which  error  is  now  prosecuted. 

The  duties  of  the  county  board  and  of  the  county  clert 
were  without  doubt  purely  ministerial  so  long  as  the  levy 
voted  by  the  school  meeting  and  reported  by  the  district 
board  was  within  the  legal  limit  By  section  11,  subdi- 
vision 2,  chapter  79,  Compiled  Statutes,  it  is  required 
that  the  county  commissioners  levy  a  lawful  tax  voted  by 
the  meeting  and  certified  by  the  district  board,  and  If 
such  tax  is  within  the  legal  limit  and  is  certified  to  the 
clert  prior  to  the  first  Monday  in  July,  it  is  the  county 
clo-k's  duty  to  make  the  levy  under  section  77,  article  1, 
chapter  77,  Compiled  Statutes.  It  is  also  the  duty  of  the 
county  clerk  under  section  85,  article  1,  chapter  77,  Com- 
piled Statutes,  to  apportion  railroad  property  among  the 
several  school  districts  for  purposes  of  taxation.  Per- 
formance of  these  duties  and  each  of  them  could  be  com- 
pelled by  mandamus.  But  it  does  not  follow  that  these 
several  ofttcers  are  personally  liable  to  the  school  district 
for  honest  mistakes  or  omissions  in  the  discharge  of  these 
duties  because  such  mistakes  or  omissions  could  have  been 
prevented  or  corrected  by  mandamus.  Officers  whose 
duties  are  purely  ministerial  are  not  for  that  reason  alone 
personally  liable  for  injuries  to  individuals  or  corpora- 
tions, public  or  private,  growing  out  of  their  perform- 
ance or  non-performanco  thereof.  Some  of  these  duties 
are  owing  to  the  public  only,  and  some  to  individuals  as 
well,  and  the  personal  liability  of  the  officer  depends  not 
only  upon  the  nature  of  the  duty  but  also  upon  the  person 
or  body  of  persons  in  whom  the  corresponding  right  in- 
heres.    For  instance,  the  duty  of  the  county  clerk  to  file 
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chattel  mortgages  or  articles  of  incorporation  dnly  ten- 
dered him  for  filing  is  a  duty  owing  to  the  individuals  by 
whom  such  instruments  are  tendered.  On  the  other  hand 
his  duty  to  record  the  proceedings  of  the  county  board 
is  one  owing  to  the  public  only.  In  the  .one  case,  a  right 
inheres  in  the  individual  injured;  in  the  other,  it  is  ex- 
clusively in  the  public.  This  clear  and  obvious  distinc- 
tion is  the  basis  of  the  iniles  as  to  personal  liability  of 
officers  to  individuals  for  non-performance  or  improper 
performance  of  ministerial  duties.  An  individual  has  no 
right  of  action  against  a  public  officer  for  breach  of  a 
duty  owing  to  the  public  only,  even  though  such  individ- 
ual is  specially  injured  thereby.  McConnell  v.  Detoey^  5 
Neb.,  385;  State  v.  Harris^  89  Ind.,  363;  Moss  v.  Cumr 
mings,  44  Mich.,  359;  Cooley,  Torts  [2d  ed.],  446;  Mechem, 
Public  Officers,  section  598.  Public  prosecution  is  the 
sole  remedy  in  such  cases.  Bartlctt  v.  Crazier^  17  Johns. 
[N.  Y.],  449.  On  the  other  hand,  though  there  may  also 
be  a  duty  or  even  a  primary  duty  to  the  public,  if  there 
is  in  addition  a  duty  to  and  right  in  the  individual,  he 
may  maintain  an  action.  Mechem,  Public  Officers,  sec- 
tion 672.  And  in  such  case  it  is  no  defense  that  the 
officer  acted  in  good  faith  or  under  an  honest  mistake. 
Amy  V.  The  Supervisors^  11  Wall.  [U,  S.],  136.  But  this 
principle  must  not  be  carried  too  far.  Where  the  duty 
is  one  for  performance  of  which  the  officer  receives  a  fee 
from  the  person  directly  interested  in  its  performance,  as 
in  case  of  service  of  process  by  the  sheriff,  recording  of 
conveyances  by  the  raster  of  deeds,  or  filing  of  chattel 
mortgages  by  the  county  clerk,  the  case  is  clear  enough. 
In  other  cases  we  must  take  into  account  the  nature  of 
the  office,  as  well  as  the  nature  of  the  duty  and  interest 
of  individuals  in  its  performance,  and  must  consider  how 
far  the  public  interest  will  be  subserved  by  a  right  in 
individuals  to  hold  the  officer  personally  liable  and  how 
far  the  legislature  may  be  regarded  aa  having  contem- 
plated such  result  when  it  imposed  the  duty  or  created  the 
office.    Distinction  must  be  made  "  'between  those  officers 
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whose  duties  are  of  a  general  public  nature,  and  who  act 
for  the  profit  of  the  public  at  large,  and  that  other  class 
of  officers  who  are  appointed  to  act,  not  for  the  public  in 
general,  but  for  such  individuals  as  may  have  occasion 
to  employ  them  for  a  specific  fee  paid.'  Upon  this  distinc- 
tion, it  seems,  the  common  law  rule  is  founded,  and  is  sus- 
tained by  reasoD  and  principle,  for  in  the  one  case,  the 
officer  acts  for  the  public  in  general,  and  the  manner  in 
which  he  executes  his  trust  is  a  matter  between  him  and 
the  public ;  but  in  the  other  he  acts  for  the  iDdividual,  for 
a  rewaid  emanating  from  him,  and,  therefore,  the  manner 
in  which  he  performs  his  duty  is  a  personal  matter  be- 
tween him  and  the  individual."  McConnell  v.  Dctcey,  5 
Neb.,  385.  We  are  aware  that  iu  Raynxford  v.  Phelps,  43 
Mich.,  342,  it  was  held  by  an  eminent  jurist  that  although 
a  duty  is  imposed  upon  a  tax  collector  primarily  for  the 
public  benefit  and  on  public  grounds,  if  an  individual  has 
a  direct  and  peculiar  interest  in  its  due  performance, 
there  is  a  duty  to  him  enforceable  against  the  officer  per- 
sonally. But  this  case  was  fully  considered  by  another 
judge  of  recognized  ability  in  the  leading  case  of  State  v. 
Sarri9,  89  Ind.,  363,  and  the  court  declined  to  adhere  to 
it.  It  seems  clear  to  us  that  the  former  decision  goes  too 
far.  In  general,  the  duty  of  levying  and  collecting  taxes 
is  imposed  for  the  benefit  of  the  public  and  is  owing  solely 
to  the  public.  All  claimants  against  a  municipality  and 
the  county  and  all  beneficiaries  of  appropriations  have  an 
interest,  and  often  a  very  direct  and  special  interest,  in 
the  levy  and  collection  of  the  tax.  But  the  law  which  re- 
quires these  acts  has  in  view  the  creation  of  a  duty  to 
th6  public,  not  a  duty  to  these  individual  claimants  and 
beneficiaries.  Accohlingly,  we  think  the  duties  imposed 
upon  the  county  commissioners  and  county  clerk  of  levy- 
ing the  tax  certified  by  the  district  board  is  one  owing 
solely  to  the  public,  performance  whereof  is  to  be  en- 
forced by  mandamus  and  breach  whereof  to  be  punished 
by  public  proeecuiion,  and  that  an  honest  mistake  or 
accidental  omission  in  good  faith  while  exercising  these 
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duties  creates  no  persoual  liability.  Not  only  is  this  re- 
sult in  harmony  with  the  conclusion  in  State  v.  Harris, 
supra,  and  the  many  cases  there  cited  and  discussed,  but 
it  has  the  support  of  a  recent  and  well  considered  decision 
on  much  the  same  state  of  facts.  Board  of  Education  of 
Bladen  County  v.  Commiiinoinrrs  of  Bladen,  113  N.  Car., 
379,  18  S.  E.  Rep.,  661.  In  that  case,  the,  county  com- 
nii^xioners,  acting  in  good  faith  and  under  a  mistake,  ap- 
propriated more  than  twenty-five  per  cent,  of  a  capitation 
tax  to  the  supxjort  of  the  poor,  the  constitution  requiring 
three-fourths  of  such  tax  to  go  to  the  public  schools.  In 
a  suit  by  the  school  district  it  was  held  that  the  commis- 
sioners were  not  liable  either  as  individuals  or  as  a  cor- 
poration. We  are  also  of  opinion  that  the  duty  of  appor- 
tioning railroad  property  among  the  several  school  dis- 
tricts in  which  it  is  located  for  purposes  of  taxation  is 
one  owing  to  the  public  only,  out  of  which  no  right  en- 
forceable by  action  against  the  clerk  personally  arises 
BO  long,  at  least,  as  he  acts  honestly  and  in  good  faith. 
Undoubtedly  each  school  district  has  a  verj'  real  interest 
in  the  proper  performance  of  this  duty.  But  so  have  the 
proprietors  of  newspapers  in  the  performance  of  tlie  duties 
as  to  publication  of  notices  and  proceedings.  And  yet 
it  is  held  that  officers  are  not  liable  perwmally  to  the 
pniprietor  of  a  newspaiKT  having  the  largest  local  cir- 
culation, or  otherwise  within  the  terms  of  the  law,  for  not 
publishing  therein  as  they  should  have  done,  titrong  v. 
Campbell,  11  Barb.  [N.  Y.],  135.  It  must  be  added,  how- 
ever, that  we  do  not  undertake  to  pass  upon  the  rules 
applicable  to  cases  where  the  act  or  omission  is  wanton 
or  malicioTis  or  where  a  duty  of  levying  the  tax  becomes; 
owing  to  some  individual  because  such  levy  is  directed  by 
a  court  of  competent  jurisdiction  in  order  to  pay  a  judg- 
ment against  a  municipality.  Cases  of  the  former  type 
are  distinguished  in  titate  v.  Harris,  supra.  Those  of  the 
latter  type  obviously  differ  from  the  case  at  bar. 

There  is  another  reason  why  the  judgment  of  the  dis- 
thct  court  sh(juld  be  affirmed.     Even  if  the  duty  imposed 
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on  the  defendants  liad  been  so  far  owing  to  the  plaintiff 
that  the  defendants  were  personally  liable  for  their  error, 
the  measore  of  damage  would  not  be  the  amount  of  tax 
which  should  have  been  raised  nor  the  difference  between 
what  was  raised  and  what  should  have  been,  bat  only 
such  actual  damage  as  the  plaintiff  may  have  sustained. 
For  instance,  where  the  duty  of  levying  a  tax  is  enjoined 
by  a  court  of  competent  jurisdiction  in  order  to  pay  a 
judgment,  the  damages  recoverable  are  the  "expense  and 
cost  of  the  vain  effort  to  have  the  judgment  placed  on 
the  tax  list;  the  loss  of  the  debt,  if  it  had  been  lost;  any 
impairment  of  the  e£Bciency  of  the  tax  levy;  in  short,  any 
concdvable  actual  damage."  Dov>  v.  Sumbert,  1  Otto  [U. 
S.],  294.    Id  the  absence  of  proof  of  such  actual  damage, 
the  liability  is  for  nominal  damages  only.    Mechem,  Pub- 
lic Officers,  section  785.     In  the  case  at  bar  do  actual 
damage  is  shown.     It  does  not  appear  that  any  expense 
has  been  incurred  in  attempting  to  procure  the  levy,  and 
any  property  that  escaped  taxation  by  reason  of  the  error 
is  liable  to  levy  as  of  the  year  in  which  levy  should  have 
been  made  under  section  71,  article  1,  chapter  77,  Com 
piled  Statutes.     Consequently  there  has  been  no  Impair 
ment  of  the  plaintiff's  right  to  receive  the  money,  and 
as  far  as  Uie  evidont-e  discloses,  the  only  damages  recover 
able  in  any  event  would  be  nominal.    But  it  is  well  settlec 
that  a  judgment  will  not  be  reversed  merely  to  allow  re 
covery  of  nominal  damages,  unless  recovery  of  such  dan 
ages  will  establish  or  preserve  some  right,  or  entitle  th 
plaintiff  to  costs.     Beater  v.  Pearce,  59  Neb.,  583.     I: 
this  case  a  recovery  of  nominal  damages  would  accomplis 
nothing  substantial,  since  the  right  of  the  district  to  tb 
tax  voted  is  sufficiently  established  by  law  and  capabl 
of  vindication  and  preservation  by  mandamus  to  comp< 
a  subsequent  levy.     Nor,  as  the  record  stands  before  u 
would  such  a  recovery  carry  costs. 

We  recommend  that  the  judgment  be  affirmed. 

Sbdgwiok  and  Ou>ham,  CC,  concur. 

APFIAMED. 
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J.  H.  Dabner  V.  A.  T.  Qatbwood,  BBcmvEB  of  the  Mer- 
chants Union  Insubancb  Company. 

FnjD  Mabch  6,  1902.    No.  10,631. 

OommlflBioner'fl  opinion.    Department  No.  8. 

Beceiver:  Plbadino  Authoutt  to  Pbosecutb  Suit.  In  an  action  by  a 
receiver  tbe  plaintiff  must  plead  and  prove  authority  from  the 
court  appointing;  him  to  begin  and  prosecute  the  suit 

Error  from  the  district  court  for  Dawson  county.  Tried 
below  before  Sullivan,  J.    Reversed. 

E.  A.  Cook  and  O.  W.  Few,  for  plaintiff  in  error. 

Geo,  O.  Oillan  and  Warrington  d  Btewarty  contra. 

Ambb,  C. 

This  cause  was  submitted  without  oral  argument  upon 
a  brief  by  the  plaintiff  in  error  only.  In  his  petition  the 
defendant  in  error,  plaintiff  below,  alleged  that  he  had 
been  appointed  by  the  district  court  for  Dawson  county 
as  recover  of  the  Merchants  Union  Insurance  Company, 
a  mutual  insurance  company  organized  under  the  laws  of 
this  state,  and  had  been  authorized  by  an  order  of  the 
court  in  the  action  in  which  he  was  appointed  to  bring 
this  suit  What  the  nature  or  purpose  of  the  receiver- 
ship action  was  he  omitted  to  state.  This  suit  was  upon 
a  premium  note  given  by  the  plaintiff  in  error  to  the  in- 
surance company  in  consideration  of  a  policy  of  insurance 
against  fire  upon  certain  of  his  property.  The  allied 
authority  to  bring  the  action  waa  denied  by  the  answer, 
but  not  proved.  We  think  this  was  fatal  to  the  right  of 
recovery.  There  is  in  the  record  an  order  made  in  the 
recdvership  suit  reciting  ''that  the  assets  and  credits  now 
in  the  hands  of  the  receiver  are  insufficient  to  meet  the 
debts  and  liabilities  existing  against  said  company"  and 

ordering  tibiat  the  receiver  ''be  empowered  to  levy  an  as- 
40 
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sessment  on  the  Beveral  Btockholders  of  Bald  company  in 
accordance  with  the  by-laws  thereof,  Bofflcient  to  realize 
a  safflcient  sum  to  meet  said  indebtedness,  and  to  collect 
said  aasessment  as  proTided  by  law  and  the  orders  of 
the  conrt  heretofore  made  in  this  matter."  Bnt  there  is 
nothing  in  the  record  showing  what  the  preriooa  orders 
of  the  court  were,  if  any,  or  that  there  had  been  any 
judicial  ascertainment  of  the  valne  of  the  assets  and 
credits  of  the  company  in  the  hands  of  the  receiver,  or 
that  they  had  been  converted  into  money  and  applied 
towards  the  payment  of  its  debts;  nor  does  there  appear 
to  have  been  any  judicial  ascertainment  of  the  amount 
required  from  the  stockholders  for  the  satisfaction  of  the 
latter.  The  receiver  appears  to  have  substituted  himself 
for  the  officers  of  the  company,  and  to  have  made  the 
assessment  as  though  the  institution  had  been  a  "gmng 
concern,"  but  his  action  does  not  appear  to  have  had  the 
subsequent  sanction  or  scrutiny  of  the  court,  and  a  judg- 
ment was  prayed  for  and  obtained  upon  that  theory,  for 
the  full  amount  of  the  instrument  sued  upon,  less  pay- 
ments previously  made,  that  is,  for  $399.63,  although  the 
amount  of  the  existing  unpaid  assessment  was  only 
$98.68.  The  judgment  awarded  execution  for  this  amount 
immediately,  with  leave  to  apply  for  additional  writs  for 
the  satisfaction  of  future  assessments. 

There  is  no  allegation  in  the  petition,  nor  is  there  any 
evidence  as  to  what  were  the  number  and  amount  of  the 
premium  contracts  in  force,  or  as  to  what  was  or  would 
have  been  a  proportionate  contribution  from  the  defend- 
ant towards  a  fund  requisite  to  liquidate  the  obligations 
of  the  company.  The  mere  fact  that  the  receiver  had 
made  an  "assessment,"  a  demand  for  certain  sums  is,  of 
course,  no  evidraice  upon  these  subjects. 

It  is  objected  that  the  petition  does  not  state  facts 
sufScioit  to  constitute  a  cause  of  action  and  that  the 
judgment  is  unsupported  by  the  evidence.  We  think  that 
both  assignments  are  well  laid.  Booth  v.  Clark,  17  How. 
[U.  S.],  at  page  331;  Screven  v.  Olarkj  48  Ga.,  41.    It  ia 
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therefore  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  awarded. 
DuPFiE  and  Ai.bert,  CC,  concur. 

RbTBBSEU)  and   E£IMANDED. 


SAEGBNT  RuSHTON  BT  AL.,  appellants,  v.  DlBaKS  LUMBElt 

Company  et  al.,  api'ellees. 

FiuD  Mabch  5,  1902.    No.  10,6EO. 
CommlsBloner'B  opinion.    Department  No.  L 

1.  XortiraKe  Foreclosure ;    Deficiekct:    Consknt  to  Stat:    Relkasb  hi 

SUBETT.  An  extenalon  of  the  tkne  of  payment  by  agreement  be- 
tween the  creditor  and  hla  debtor,  baaed  upon  a  consideration,  will 
release  the  guarantor,  unlesB  he  consents  to  such  extension. 

2.  Bepeal  of  Statutes:    Deficiency  Jvdome.nts:   Actions  Penuino.    The 

repeal  of  sections  S47  and  S49  of  the  Code  of  Civil  Procedure 
(chapter  95,  Session  Laws,  1897),  permitting  the  recovery  of  de- 
ficiency Judgments,  did  not  allect  actions  then  pending.  Hanacom 
V.  Mej/er,  60  Neb.,  68,  86  N.  W.  Rep.,  381,  followed. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.     Kcvemed  tcith  dinjctions. 

Willard  E.  Stewart,  for  appellants. 

Wilson  d  Brovm,  contra. 

DAT,  C. 

This  suit  was  commenced  in  the  district  court  for  Lan- 
caster county  by  Sargent  Rushton  and  others  agtiinst 
James  C.  Johnston,  Morris  W.  Folsom  and  others  to  fore- 
close a  mortgage  upon  certain  real  estate  and  to  secure 
a  judgment  against  the  defendants,  Johnston  and  Folsoni, 
for  any  dchciency  which  might  remain  upon  the  debt  after 
the  sale  of  the  mortgaged  premises.  On  December  15, 
18i)*i,  a  decree  of  foreclosure  was  entered.  An  order  of 
sale  was  caused  to  be  issued  by  the  plaintiffs  on  December 
13, 1897,  aad  on  February  8,  1898,  the  premises  were  sold 
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pnrsiiaiit  to  the  decree  and  the  proceeds  thereof  applied 
upon  the  mortgage  debt  After  applying  the  proceeds  of 
the  sale  Qpon  the  debt  there  still  remained  due  |1,160 
for  which  amount  the  plaintiffs  moved  for  judgment 
against  Johnston  and  Folsom.  This  motion  for  deficiency 
judgment  was  resisted  by  Johnston  and  Folsom  upon 
separate  grounds,  which  will  be  considered  hereafter. 
The  court  denied  the  deficiency  judgment  against  the 
defendants  named,  and  the  plaintifiFs  hare  appealed.  The 
facts  necessary  to  an  understanding  of  the  question  pre- 
sented by  tliis  appeal  will  su£Bciently  appear  in  the  fur- 
ther discussion  of  the  case. 

On  July  1, 1891,  James  C.  Johnston  and  his  wife,  Mary 
M.  Johnston,  executed  and  delivered  to  Anna  Miller  a 
promissory  note  for  the  sum  of  f2,000,  secured  by  the 
mortgage  foreclosed  in  this  action.  Subsequmtly,  Anna 
Miller,  who  in  the  meantime  had  married  Morris  W. 
Folsom,  sold  and  transferred  the  note  and  mortgage  to 
I  lie  plaintiffs.  At  the  time  of  this  sale,  and  as  an  induce- 
ment thereto,  the  defendant,  M.  W.  Folsom,  entered  into 
an  agreement  with  the  plaintiffs,  which  was  indorsed  upon 
Ihe  back  of  the  note  as  follows:  "I  hereby  waive  notice 
i;f  protest  and  guarantee  any  deficiency  in  the  payment 
of  the  within  note  and  coupons,  in  case  of  foreclosure. 
it.  W.  Folsom."  On  the  same  day  the  decree  was  entered, 
to  wit,  December  15,  1896,  there  was  filed  with  the  clerk 
of  the  district  court  in  said  case  a  stipulation  between 
(he  plaintiffs  and  the  defendants,  James  C.  Johnston  and 
^[ary  il.  Johnston,  which,  omitting  formal  parts,  was  as 
follows : 

"It  is  hereby  proposed  and  agreed  by  and  on  behalf  of 
Ihe  plaintiffs  in  the  above  entitled  cause,  that  if  order 
of  sale  is  caused  to  be  issued  in  above  named  cause  within 
the  pericid  of  one  year  from  the  1st  day  pf  December, 
A.  D.  1896,  by  and  with  the  authority  of  said  plaintiffs, 
then  and  in  that  event  said  plaintiffs  will  waive,  cancel 
and  satisfy,  and  discharge  any  and  all  deficiency  judg- 
ment, or  right  thereto  in  above  entitled  cause,  against 
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Jamea  0.  Johnston,  defendant  herein.  It  is  agreed  upon 
the  part  of  aaid  James  C.  Johnston,  that  the  plaintiffH 
have,  and  are  hereby  given,  an  option  to  cause  said 
premiBes  in  plaintiffs'  petition  described,  to  be  sold  ac- 
cording to  law  and  the  decree  of  this  court,  at  any  time, 
conditioned,  upon  the  relinquishment  of  all  claim  against 
him  for  any  deficiency  which  may  arise  on  sale  of  said 
premises.  J.  O.  Johnston. 

"Mary  M.  Johnston. 
"WruABD  E.  Stewart,  F<yr  Plaintiffs. 
"Dated  thia  14tb  day  of  December,  1896." 
It  is  claimed  by  the  appellants  that  the  finding  entered 
in  the  decree  of  foreclosure,  to  the  effect  that  the  amount 
of  the  decree  is  due  from  Johnston  and  Polsom,  is  conclu- 
sive as  to  Folsom's  relations  to  this  indebtedness  and  pre- 
cludes him  from  now  claiming  any  rights  of  a  guarantor. 
In  support  of  this  contention  we  are  cited  to  Kloke  v. 
Gardch,  52  Neb.,  117;  Devriea  v.  Squire,  55  Neb.,  438, 
and  I'otvin  v.  Meyora,  27  Neb.,  749.  This  case  differs 
from  the  first  two  cases  cited,  in  that  in  both  of  these 
cases  the  liability  of  the  parties  concerned  was  expressly 
put  in  issue  by  the  pleadings  and  determined  by  the  court. 
In  this  case  the  original  petitjon  in  foreclosure  disclosed 
Folsom's  position  as  guarantor.  It  contains  no  allega- 
tion inconsistent  with  his  present  position.  The  finding 
of  the  court  was  simply  that  the  amount  of  money  was 
due  from  Johnston  to  Folsom,  and  did  not  undertake  to 
deal  with  the  relation  in  which  Johnston  and  Polsom 
stood  to  each  other;  the  amount  so  found  due  was  declared 
to  be  a  lien  upon  the  mortgaged  premises.  This  can  not 
be  held  to  be  an  adjudication  that  Johnston  and  Folsom 
are  joint  debtors,  nor  as  any  warrant  for  the  plaintiff 
treating  them  as  such  in  contravention  of  the  express 
terms  of  Folsom's  contract.  This  finding  by  an  equity 
court  as  a  basis  of  a  sale  of  mortgaged  premises  is  not 
by  any  means  the  equivalent  of  the  merger  of  the  whole 
claim  in  a  joint  judgment,  such  as  took  place  in  the  case 
of  Potvin  V.  Meyersj  27  Neb.,  749. 
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It  will  be  noticed  that  the  liability  of  Folsom  was  not 
that  of  an  absolute  guarantor  of  the  payment  of  the  note, 
his  obligation  was  limited  to  such  deficiency  as  might 
exist  after  the  foreclosure  and  sale  of  the  mortgaged 
premises.    Under  his  guarantee  the  only  way  in  which  the 
amount  of  his  liability  could  be  determined  was  by  a 
sale  of  the  property.    The  right  to  sell  the  property  and 
thus  determine  the  amount  of  Folsom's  liability  accrued 
to  the  plaintiff  twenty  days  after  the  decree  was  entered. 
This  right,  however,  might  be  postponed  for  a  period  of 
nine  months  from  the  date  of  the  decree  upon  the  request 
of  the  mortgagor,  but  no  longer.     By  this  stipulation, 
however,  the  plaintiffs  agreed  that  if  he  issued  an  order 
of  sale  within  one  year  from  December  1,  1896,  that  he 
would  waive  any  deficiency.     This  stipulation  between 
the  plaintiff  and  Johnston  and  wife  contains  mutual  agree- 
ments.   It  provided  on  plaintiffs'  part  that  either  a  stay 
of  one  year  from  December  1st  should  be  allowed  or  that 
all  claims  for  a  deficiency  judgment  against  Johnston 
should  be  released.    It  stipulated  on  the  part  of  Johnston 
and  wife  that  their  right  to  a  nine  months^  stay  should 
be  waived;  it  was  dated  on  the  day  prior  to  the  entry  of 
the  decree.     The  mutual  agreements  thus  entered  into 
with  a  view  to  the  taking  of  this  decree  constituted  a 
valid  considemtion  for  each  other,  and  were  binding  upon 
both  plaintiffs  and  Johnston  and  wife.    A  delay  of  a  year 
and  more  was  had  under  them.    It  seems  clear  to  us  that 
this  agreement  materially  altered  the  position  of  Folsom 
in  relation  to  the  contract,  and  cut  off  his  opportunity  to 
avail  himself  of  the  mortgaged  property  during  the  year 
stipulated  for.    Folsom's  contract,  of  course,  was  entered 
into  subject  to  the  right  of  a  nine  months^  stay  on  the 
part  of  Johnston  and  wif a     This  right  of  stay  was,  as 
above  indicated,  extended  to  one  year  from  December  1, 
without  his  assent ;  his  right  to  take  up  the  decree  seems 
not  to  have  been  impaired,  but  without  his  assent,  his  right 
to  enforce  it,  if  it  had  been  so  taken  up,  was  postponed. 
In  effect,  the  maturing  of  his  liability  was  postponed  for 
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three  Diontba,  and  his  contract  so  fa 
the  well  recoguized  rule  of  Hiiretyshif 
the  time  of  performance  witliout  the  coi 
or  gnarantor  would  releaee  him. 

The  defendant  Johnston  resisted  the 
riency  judgment  against  himself  upon  t 
the  act  of  1897,  repealing  seitiona  84 
Code  of  Civil  Procedure,  the  plaintiffs' 
lief  hail  heen  taken  away.  The  trial  t 
view.  Siuce  the  ruling  of  the  trial  coi 
pHHsed  upon  precisely  the  same  question 
the  repeal  of  the  sections  above  referret', 
deftfiency  was  not  taken  away  where  thi 
ing  at  the  lime  of  the  repeal.  Thompson 
fi7T,  82  N.  W.  Kep.,  13;  Hanscom  v.  M 
Sfi  N.  W.  Rep..  381. 

In  denying  a  judgment  against  Fola 
the  court  was  right,  but  it  sliould  havi 
inent  against  Johnston.  We  therefore 
the  judgment  of  the  lower  court  be  rtv 
judgment  for  a  deficiency  be  entered  a 
James  C.  Johnston,  for  the  amount  pra; 

Hastings  and  Eirkpatbick,  CO.,  cone 

The  judgment  of  the  district  court 
directions  to  enter  judgment  against  t 
0.  Johnston,  for  the  amount  of  deflcienc 
the  motion  for  deficiency  judgment. 

ilBVBItSBD  \vi 


BtDr«7  V.  K«rr. 

JOSEE>H  BtORBT  T.  WILLIAM  KbRB. 

PiLXD  Mabch  S.  1M2.    No.  10,710. 

Commlseltfner'H  opinion.    Department  No.  S. 

1.  ActloD  Upon  IiOBt  InBtrum«nt;    Pleadiro  Mahhix  oi  Lositro.   In  an 

action  upon  a  lost  tnetruroent  it  Ib  not  necessary  to  allege  tbe 
manner  in  which  the  instrument  was  lost. 

2.  Plaadlng:    Wnes  DsiriAt  Tbeatcd  ta  AoisiBBTOS.    A  denial  of  speci- 

fled  avermentB  "as  alleged  In  plaintiff's  petition"  will  be  treated 
as  an  admlBslo^  thereof. 

3.  Partial  Pajmant:   InuoRSEuBHT:  PBesuvFnon'B.    Where  partial  pMT- 

mente  are  made  upon  a  promlBSory  note  even  after  maturity  It 
ia  a  proper  precaution  for  tbe  party  making  such  payments  to  see 
that  the;  are  Indoraed  upon  tbe  Inatrumeut.  But  there  is  no  ab- 
solute legal  requirement  that  payments  be  so  Indorsed,  nor  does 
a  neceEBsry  legal  presumption  that  such  mdorsements  were  made 
arise  from  tbe  mere  fact  of  payment 

4.  Trial:    Vkmiict  Aoaikbt  "The  Detondabt,"  Wms  Mobe  Thau  Ofk. 

Only  one  of  two  defendants  being  served  with  process  or  having 
appeared,  a  verdict  against  "tbe  defendant"  Is  a  verdict  against 
the  defendant  in  court. 
G.  Trial:  Tebdiot:  Jusoment  AoAinsT  Partt  Not  ih  Coubt:  Con- 
rLAivT  BT  Cc«KFXNDANT.  lo  sucb  case,  if  tbe  action  admits  of  a 
several  Judgment,  the  defendant  who  was  served  with  process  and 
appeared  and  tried  the  case  may  not  complain  that  Judgment  was 
entered  irregularly  against  the  other  defendant  as  well. 

Ebkor  from  the  district  coort  for  Adams  coonty.  Tried 
below  before  Bball,  J.     Affirmed. 

Tihbets  Bros,  d  Morey,  for  plaintiff  in  error. 

John  M.  Ragan,  contra. 

Pound,  O. 

The  petition  set  up  two  promissory  notes  in  Jkbc  verba, 
and  alleged  that  the  originals  had  been  lost  after  maturity 
but  copies  thereof  preserved.  The  answer  admitted  that 
nofep  had  been  made,  executed  and  delivered  as  described, 
denied  that  said  notes  had  been  "lost  as  alleged  in  plain- 
tiff's petition,"  and  set  up  payment  by  the  principal  maker, 
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the  other  defendant  being  alleged  to  be  surety  only,  and 
a  release  of  the  latter  by  extension  of  time  without  his 
knowledge  or  consent  These  affirmative  allegations 
were  denied  in  a  reply.  We  think  this  bare  statement  of 
the  issues  sufficient  to  dispose  of  the  greater  number  of 
questions  raised  by  the  defendant,  Joseph  Storey,  as  plain- 
tiff in  error  in  this  court.  According  to  the  plaintiff, 
copies  of  the  notes  had  been  prejmred  in  anticipation  of 
suit,  and  before  it  was  brought  the  originals  were  lost  or 
mislaid.  After  judgment  had  been  obtained  in  the  county 
court  they  were  found,  and  the  plaintiff,  supposing  they 
could  be  of  no  further  use  to  any  one,  burned  them.  Sub- 
sequently the  judgment  was  vacated  and  the  cause  in  due 
course  taken  to  the  district  court  Under  this  state  of 
facts,  it  is  contended  that  there  can  be  no  recovery  be- 
cause the  plaintiff  destroyed  the  notes  deliberately  and 
voluntarily.  But  it  was  not  necessary  for  him  to  allege 
the  manner  in  which  the  instruments  were  lost.  13  Ency. 
PI.  &  Pr.,  366.  The  allegation  that  they  were  lost  ten- 
dered an  issue  of  loss  in  such  manner  as  not  to  deprive 
him  of  his  right  of  action,  and  the  answer  denying  that 
the  notes  were  lost  "as  alleged  in  plaintiff's  petition'^  is 
no  denial  of  loss,  but  must  be  taken  as  admitting  the 
allegation  of  the  petition.  PhcetUw  Ins.  Go.  v.  Meier,  28 
Neb.,  124.  We  have  not  overlooked  a  further  paragraph 
of  the  answer  containing  a  general  denial  of  each  allega- 
tion of  the  petition  not  thereinbefore  si)ecifically  admitted 
or  denied.  But  that  paragraph  can  not  be  applied  to  the 
allegations  of  loss  of  the  notes  which  are  expressly  dealt 
with  in  another  part  of  the  pleading.  So  long  as  the 
answer  admitted  execution  and  delivery  of  the  notes  sued 
on  and  described  in  the  petition  and  admitted  loss  of  the 
originals,  there  was  nothing  to  try  further  than  the  af- 
firmative defenses  of  payment  and  release  of  the  surety, 
and  the  circumstances  ot  the  loss  were  material  only  as 
they  bore  on  such  defenses  and  were  facts  to  consider  in 
determining  whether  these  notes  were  paid  or  some  others 
as  claimed  by  plaintiff. 


The  defense  chiefly  urged  was  that  A.  G.  Storey,  the 
principal  malier,  had  paid  the  greater  portion  in  two  aev- 
eral  payments  after  maturity.  His  testimony  was  that  he 
paid  these  sums  and  at  the  time  directed  that  they  be 
applied  on  the  ootes  here  in  suit  and  requested  that  they 
be  indorsed  thereon.  The  plaintiff,  on  the  other  hand, 
testified  that  no  such  direction  or  request  was  made,  but 
that  the  payments  were  upon  other  and  different  in- 
debtedness. Counsel  contend  that  the  testimony  of  the 
plaintiff  to  this  effect  was  improperly  received.  Their 
argument,  to  use  their  own  words,  is  that  "the  unjusti- 
flable  destruction  of  these  notes  •  •  •  estops  the 
defendant  in  error  from  introducing  any  secondary  evi- 
dence to  show  bat  that  the  notes  contained  the  indorse- 
ments contended  for  by  plaintiff  in  error."  But  no  one 
testifies,  nor  does  it  appear,  that  there  ever  were  any  such 
indorsements.  The  testimony  of  A.  G.  Storey  is  merely 
that  he  requested  application  and  indorsement  of  the 
payments  upon  these  notes.  The  plaintiff  denies  that  sueh 
request  was  made.  His  testimony  does  not  go  to  the  con- 
tents or  condition  of  any  written  instrument,  but  merrily 
to  what  was  said  or  was  not  said  between  him  and  one 
of  the  makers  when  the  money  was -paid.  No  question 
under  the  beet  evidence  rule  was  involved.  In  this  con- 
nection we  may  notice  also  an  instruction  requested  by 
defendant  in  which  it  was  laid  down  as  a  matter  of  law 
that  when  payments  are  made  upon  a  note  they  should 
be  indorsed  thereon.  Indorsements  of  payments  upon  the 
instrument  are  receipts  by  the  holder  to  the  maker  for 
the  sums  paid.  MoDaniel  v.  La-pham,  21  Vt.,  222.  In 
case  of  payment  before  maturity  such  indorsement  is  a 
necessary  precaution  to  avoid  liability  to  subsequent  bona 
fide  holders,  and  in  all  cases  of  partial  payments  it  is 
better  to  take  such  receipts  upon  the  hact  of  the  instru- 
ment. Hence  the  party  making  payment  is  entitled  to 
demand  it,  and  in  many  cases  it  is  negligence  for  him  to 
make  payments  and  not  so  require.  2  Daniel,  Negotiable 
Instromenta  [5th  ed.],  section  1228;  K^^ohan  v.  Durham, 
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48  Ohio  St.,  1.  But  there  is  do  ahsolute  requirement  that 
paytneuts  be  indorsed  upon  the  instrument  in  order  to 
operate  as  such.  Kasson  v.  Noltner,  43  Wis.,  646;  Palmer 
V.  Blight,  2  Wash.  [C.  C],  96.  And  where,  aa  here,  the 
note  is  held  at  all  times  hj  the  original  payee,  and  the 
alleged  payments  are  made  after  maturity,  there  is  not 
the  same  necessity  that  the  maker  take  such  precaution. 
We  do  not  think  there  is  the  absolute  legal  duty  resting 
upon  the  holder,  arising  merely  out  of  the  payment  of 
money  on  the  notes  after  maturity,  contended  for  by  de- 
fendant, and  hence  we  can  not  pereeive  that  there  is  any 
necessary  legal  presumption  from  the  mere  fact  of  pay- 
ment that  corresponding  indorsements  will  appear  on  the 
notes.  No  one  in  fact  testifies  that  any  were  made.  A. 
G.  Storey  says  only  that  he  requested  indorsement,  not 
that  he  saw  to  it  that  his  request  was  carried  oat.  Hence 
we  think  the  instruction  was  properly  refused.  It  told 
the  jury,  as  we  read  it,  that  as  a  matter  of  law  the  mere 
fact  of  making  payments  on  a  note  required  them  to  be 
indorsed  thereon.  No  legal  presumption  of  execution  of 
a  written  receipt  of  any  kind  arises  merely  from  pay- 
ment 

It  has  been  indicated  already  that  the  only  bearing  of 
the  circumstances  of  loss  was  upon  the  issue  as  to  the 
indebtedness  upon  which  the  payments  were  made.  An 
instruction  requested  told  the  jury  that  they  might  con- 
sider the  destruction  of  the  notes  in  passing  upon  this 
,  issue,  and  if  thig  statement  had  stood  alone  might  have 
been  given  with  propriety,  and  doubtless  would  have  been. 
But  it  was  included  in  a  long  and  complex  request,  which 
contains  at  least  one  unsound  proposition,  and  the  instruc- 
tion as  a  whole  was  rightly  refused.  The  other  errors 
assigned  as  to  instructions  require  but  little  notice.  The 
defendant's  fourth  request,  as  to  the  necessity  that  loss 
or  destruction  of  a  note  occur  through  accident,  ignorance 
or  mistake,  was  not  pertinent  to  any  issue  raised  by  the 
pleadings.  The  matter  set  forth  in  the  eighth  request  was 
given  fully  and  clearly  in  the  court's  sixth  instmction. 


Two  of  the  tiiree  otrjections  made  to  the  second  instruc- 
tion given  at  request  of  the  plaintiff  are  untenable  in 
Tiew  of  the  pleadings.  The  remaining  objection,  that  it 
omits  an  important  consideration  bearing  on  the  main 
issue,  falls  when  this  instruction  is  read  in  connection 
with  the  second  paragraph  of  instruction  six,  which  shows 
what  is  included  in  and  would  operate  as  payment  as  the 
term  is  used  in  the  instructions.  As  to  the  objections  to 
the  form  of  the  instruction,  it  merely  states  the  legal 
effect  of  matters  testified  to  by  plaintiff,  if  the  jury  be- 
lieve him.  Its  form  is  clearly  conditional  and  hypo- 
thetical, and  it  assumes  nothing.  Finally,  the  fourth  in- 
struction given  at  plaintiff's  request  is  objected  to  because 
in  stating  that  the  burden  of  proof  as  to  payment  is  upon 
defendant  and  that  if  the  direct  testimony  of  plaintiff 
and  A.  G.  Storey  is  in  conflict  and  the  jury  find  them  of 
equal  credibility  and  that  the  corroborating  circum- 
stances on  each  side  are  equal  they  should  find  for  the 
plaintiff,  it  omits  to  refer  to  the  destruction  of  the  notes 
as  a  circumstance.  But  this  instruction  does  not  attempt 
to  sum  up  the  evidence  or  r^earse  the  circumstances 
pertinent  to  the  issue.  It  tells  the  jury  that  they  are 
sole  judges  of  the  credibility  of  the  witnesses  and  only 
points  out  their  duty  in  case  of  equally  balanced  evidence, 
equally  creditable  and  equally  corroborated  by  circum- 
stances. The  Instruction  is  so  clearly  conditioned  on  the 
jury's  finding  the  circumstances  equally  balanced  that  no 
misunderstanding  could  have  ensued. 

We  hare  examined  in  detail  the  several  alleged  errors 
in  the  introduction  of  evidence.  These  all  relate  to  mat- 
ters testified  to  by  plaintiff  in  rebuttal.  No  questions  of 
\am  of  other  than  the  most  elementary  character  are  in- 
volved, and,  after  reading  the  whole  testimony,  we  think 
the  portions  complained  of  were  material  and  admissible 
to  meet  and  explain  the  testimony  of  A.  G.  Storey.  In 
order  to  show  upon  what  claims  the  moneys  paid  by  the 
latter  were  applied  and  credited  and  the  circumstances 
which  led  to  payment  of  one  claim  rather  than  another, 
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it  was  necessary  to  go  into  the  business  transactions  of 
the  parties  rather  fully.  We  do  not  think  this  testiniooy 
was  introduced  either  as  impeaching  A.  Q.  Storey  or  on 
the  theory  that  he  was  a  party.  It  simply  met  and  re- 
butted wliat  the  latter  had  asserted  with  reference  to 
the  principal  issue  on  trial. 

Several  errors  are  assignefl  upon  the  form  of  the  yer- 
dict  and  the  judgment  rendered  thereon.  The  plaintiff 
sued  A.  G.  Storey  and  Joseph  Storey,  but  only  the  latter 
was  served  with  process  or  made  any  appearance.  The 
jury  rendered  a  verdict  against  "the  defendant,"  which 
is  assailed  as  uncertain  and  ambiguous.  We  see  no  force 
in  the  objection.  "Defendant"  obviously  means  the  de- 
fendant in  court.  Tliere  was  no  other  defendant  against 
whom  a  verdict  could  be  rendered.  Notwithstanding  only 
one  of  the  defendants  was  in  court,  a  judgment  was  ren- 
lered  against  both,  and  this  is  assigned  as  error  by-  the 
defendiiut  who  api>eared  and  tried  the  case  and  against 
whom  the  verdict  was  found.  But  however  irregular  and 
erroneous  as  to  the  other  defendant,  we  fail  to  see  how 
this  prejudiced  the  plaintiff  in  error.  This  action  ad- 
mitted of  a  several  judgment,  and  is  entirely  within  the 
rule  announced  in  Bates-timith  Investment  Company  v. 
trtcott,  56  Neb.,  475.  Counsel  say  that  the  judgment  does 
not  conform  to  the  verdict  and  is  therefore  erroneous 
under  the  decision  in  Moisch  v.  Besack,  52  Neb.,  502. 
But  in  that  case  the  failure  to  conform  to  the  verdict 
prejudiced  the  party  complaining.  Here  it  does  not  so 
operate. 

We  recommend  that  the  judgment  be  affirmed. 


Oldham  and  Sedgwick,  CO.,  concur. 
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Cora  E.  Deuet,  appbllre,  v.  Artbmus  Roberts  bt  ai/., 
APPEiiLANTS,  Impleaded  with  Louisa  M.  Pili^edbt 

ET  AL.,  APPELLEES, 

Filed  March  6,  1902.    No.  10,868. 

CommlsBloner'B  opinion.    Department  No.  1. 

Kort^ge  PowcloBure:  Pluadino  "PBOCKEDiNoa  *t  Law"  and  Proof.  In 
a  suit  to  foreclose  a  real  estate  mortgage,  the  petition  must  allege 
whether  any  proceedings  at  law  have  been  had  for  the  recovery 
of  the  debt  or  any  part  thereof,  and  when  the  answer  Is  a  general 
denial,  there  can  be  no  recovery  In  the  abeence  of  proof  Bustalnlng 
sued)  allegation  of  the  petition.  Jonea  v.  BurtU,  G7  Neb.,  604,  fol- 
lowed. 

Appeal  from  the  district  court  for  Lancaster  coanly. 
Tried  below  before  Cornish,  J.     Reversed. 

Sanmel  J.  Tuttle,  for  appellants. 

Qeorgc  A.  Adams  and  E.  F.  Pettis,  contra. 

Day,  O. 

Cora  E.  Dpury  brought  this  suit  in  the  district  court 
for  Lancaster  county  against  Artemus  Roberts  and  Mary 
B.  Roberts  and  others  to  foreclose  a  mortgage  upon  100 
acres  of  land  described  as  the  north  100  rods  of  the  north- 
west quarter  of  section  33,  township  10  north,  of  range 
7  east  of  the  6th  P.  M.  in  Lancaster  county.  This-  mort- 
gage was  executed  by  Artemus  Roberts  and  his  wife,  Mary 
B.  Roberts,  to  secure  the  payment  of  a  note  for  f3,500, 
the  grantee  therein  being  the  Lincoln  Savings  Bank  & 
Safe  Deposit  Company.  Soon  after  the  execution  of 
the  mortgage  it  was  for  a  valuable  consideration  sold  and 
assigned  to  the  plaintiff.  Jennie  E.  Frankish,  one  of  the 
appellees  herein,  was  made  a  party  defendant  and  by 
leave  of  court  filed  an  answer  and  cross-petition  alleging 
that  she  was  the  owner  and  holder  of  a  mortgage  which 
was  a  lien  upon  a  distinct  parcel  of  the  premises  covered 
by  the  plaintiff's  mortgage.    As  there  had  been  no  default 
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In  thla  mortgage,  appellee,  Frankish,  did  not  pray  for  a 
fopecloBure  but  asked  merely  for  a  determination  of 
priorities  of  liens.  The  appellants,  Roberts,  denied  gen- 
erally the  allegations  of  the  petition  and  set  ap  a  claim 
of  homestead  in  the  lands  covered  by  the  mortgage,  es- 
pecially claiming  that  a  strip  of  uniform  width  from  the 
south  side  of  said  lajids  containing  twenty  acres,  and  in- 
cluding the  family  home,  be  declared  to  be  the  homestead, 
and  that  the  residue  of  the  tract  be  first  sold  for  the 
satisfaction  of  any  amounts  which  might  be  found  duR 
As  to  the  cross-petition  of  the  defendant,  Frankish,  appel- 
lants, Boberts,  also  filed  a  general  denial,  admitting,  faow- 
eyer,  that  she  was  the  holder  of  the  note  and  mortgage 
described  in  her  cross-petition.  The  trial  resulted  in  a 
decree  in  favor  of  the  plaintiff  and  also  in  favor  of  the 
defendant,  Frankish,  on  her  cross-petition.  The  premises 
were  ordered  to  be  sold  in  parcels  to  satisfy  the  decree. 
From  this  judgment  the  defendants,  Artemns  and  Mary 
B.  Roberts,  have  appealed. 

One  of  the  grounds  upon  which  a  reversal  of  the  decree 
is  claimed  is  that  there  was  no  proof  offered  to  sustain 
the  allegations  in  the  petition  and  cross-petition  that  no 
proceedings  had  been  had  at  law  for  the  recovery  of  the 
debt  secured  by  the  mortgage  or  any  part  thereof.  The 
record  shows  that  no  poof  in  support  of  this  averment 
was  made.  That  such  an  allegation  should  be  made  in  a 
petition  to  foreclose  a  real  estate  mortgage  is  a  statutory 
requirement,  into  tiie  wisdom  of  which  it  is  not  the  prov- 
ince of  the  court  to  inquire.  It  being  a  necessary  allegation 
in  a  petition  of  foreclosure,  when  denied  by  general  or 
special  denial  must  be  sustained  by  proof.  Section  850 
of  the  Code  of  Civil  Procedure  relates  to  this  matter  and 
is  as  follows ;  "Upon  filing  a  petition  for  the  foreclosure 
or  satisfaction  of  a  mortgage,  the  complainant  shall  state 
therein  whether  any  proceedings  have  been  had  at  law 
for  the  recovery  of  the  debt  secured  thereby,  or  any  part 
thereof,  and  whether  such  debt,  or  any  part  thereof,  has 
been  collected  and  paid." 
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la  Jones  V.  BurUa,  67  Neb.,  604,  it  is  said :  "In  a  snit 
to  forecloee  a  real  estate  mortgage  the  petltaoo  mnst 
allege  whether  any  proceedings  at  law  have  been  had  for 
the  recovery  of  the  debt,  or  any  part  thereof;  and  where 
tiie  answer  is  a  general  denial  there  can  be  no  recovety, 
in  the  absence  of  proof  Bustaining  such  all^ation  of  the 
petition."  In  later  cases  the  same  doctrine  was  approved : 
Eirby  v,  Shrader,  68  Neb.,  316 ;  Miller  v.  Nicodemus,  58 
Neb.,  352.  Upon  the  anthority  of  the  foregoing  eases  it 
is  clear  that  the  case  must  be  reversed. 

Appellants  also  complain  of  the  order  in  which  the 
several  parcels  of  land  covered  by  the  plaintiff's  mort- 
gage should  be  sold  to  satisfy  it,  and  we  are  asked  to 
give  some  direction  (or  tlie  guidance  of  the  trial  court 
with  reference  to  the  order  of  sale  and  the  distribution  of 
the  proceeds.  An  examination  of  the  record,  howevar, 
shows  that  while  certain  conveyances  are  alleged  to  have 
been  made  by  the  grantors  of  plaintiff's  mortgage,  to  cer- 
tain parcels  of  the  tract  covered  by  it,  and  while  Jennie 
E.  Frankish  admits  them,  they  are  denied  by  the  other 
answering  defendants,  and  no  proof  of  such  alienation  is 
found  in  the  record.  In  the  absence  of  proof  of  the  order 
and  tenns  of  alienation  it  is  impossible  to  pass  intelli- 
gently upon  the  question  suggested.  The  conditions  of 
the  deed,  by  which  the  grantors  in  the  Frankish  mortgage 
acquired  title,  is  an  important  factor  in  determining 
whether  the  tract  covered  by  the  Frankish  mortgage 
dionld  be  sold  and  the  proceeds  applied"  in  discharge  of 
plaintiff's  mortgage  before  the  sale  of  the  homestead  tract. 
As  the  deeds  are  not  in  the  record  we  do  not  pass  upon 
the  question. 

We  therefore  recommend  that  the  judgment  be  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Hastings  and  Kihkpatbiok,  CO.,  concur. 

RBVBBSEm  AND    BBUANDBO. 
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Frank  Schaff  v.  David  W.  Hamii/ion. 

Piled  Haboh  fi,  1902.    No.  11,040. 
CommlBsIoner's  opinion.    Department  No.  1. 

1.  Appeal  wid  Error:    Contlictinq  Svidencb.    Where  the  evidence  la 

conflicting,  but  tbere  is  sufficient  evidence  to  support  the  verdict. 
It  win  not  be  disturbed. 

2.  Appeal  B&d  Hrror:    SvmcncKcr  of  Instructions.    Instructions  ex- 

amined, and  held  to  full;  and  fairly  eubmlt  to  the  Juiy  the  plain- 
tiff's and  defendant's  theory  of  the  case. 

Appeal  from  the  district  court  for  Butler  county.    Tried 
below  before  Sbimjwick,  J.     Affirmed. 

A.  J.  Evans  and  Matt  Miller,  for  plaintiff  in  error. 

A.  M.  Walling  and  Qeo.  P.  Sheesley,  contra. 

Day,  C. 

David  W.  Hamilton  brougbt  this  action  in  the  district 
court  for  Butler  county  against  Prank  Schaff  to  recover 
damages  for  a  breach  of  contract  in  the  sale  of  2,000  head 
of  sheep.  The  plaintiff's  case,  as  made  by  his  pleading 
and  the  testimony  in  his  behalf,  shows  that  on  November 
16,  1897,  the  plaintiff  sold  to  the  defendant  2,000  head  of 
sheep  at  the  agreed  price  of  13.60  each,  to  be  delivered 
to  the  defendant  at  the  plaintiff's  farm  in  Butler  county, 
in  lots  as  follows:  Two  ear  loads  on  November  17,  1897, 
and  the  remainder  of  said  sheep  on  November  24,  1897, 
and  that  defendant  was  to  pay  the  purchase  price  thereof 
on  or  about  November  25,  1897.  That  pursuant  to  this 
agreement  the  plaintiff  on  November  17,  1897,  delivered 
to  the  defendant  and  the  defendant  accepted  and  received 
on  said  day  two  car  loads  of  said  sheep,  being  in  number 
542;  that  after  the  defendant  had  accepted  and  recdved 
said  two  car  loads  of  sheep  and  driven  them  to  the  station 
at  Millerton  for  the  purpose  of  shipment  to  market,  he 
abandoned  said  two  car  loads  of  sheep  and  refused  to 
carry  out  and  complete  the  contract  and  refused  to  pay 
U 


for  said  two  car  loads  or  the  remainder  of  said  sheep  or 
any  part  thereof,  and  notified  the  plaintiff  that  he  re- 
padiated  the  entire  transaction  and  would  have  nothing 
f  urtiier  to  do  with  any  of  said  sheep ;  that  in  order  to  save 
further  and  unnecessary  damage  by  reason  of  the  aban- 
donment of  said  eheep  by  the  defendant,  the  plaintiff  took 
charge  of  th«n  on  November  18,  1897,  and  shipped  said 
two  car  loads  of  sheep  to  marbet  and  made  sale  of  them 
at  the  best  and  highest  price  they  would  bring  and  re- 
ceived therefor  tlr^74.8T;  that  the  remainder  of  said 
eheep,  being  in  number  1,548,  were  of  the  market  value 
of  ?3.10  per  head;  that  by  reason  of  the  violation  of  the 
contract  the  plaintiff  has  suffered  damages  in  the  sum  of 
11,031.87.  The  defendant's  theory,  as  indicated  by  his 
answer  and  the  evidence  in  his  behalf,  was  that  he  agreed 
to  purchase  two  car  loads  of  the  sheep  to  be  delivered  at 
the  stock  yards  at  Miilerton,  provided  that  they  would 
weigh  on  an  average  of  eighty-five  pounds  each ;  that  when 
they  were  weighed  they  did  not  average  to  exceed  seventy- 
five  pounds  each,  and  defendant  then  and  there  refused  to 
accept  or  receive  them.  The  plaintiff  denied  by  reply  all 
of  the  allegations  of  defendant's  answer.  The  trial  re- 
sulted in  a  verdict  for  the  plaintiff  for  f640.87,  upon  which 
judgment  was  rendeired,  to  review  which  the  defendant 
brings  error  to  this  court 

The  principal  error  upon  which  the  defendant  relies 
for  a  reversal  of  the  case,  relates  to  the  Instructions  of  . 
the  court,  particularly  to  instruction  No.  11,  which  is 
as  follows : 

"If  you  find  for  the  plaintiff  the  measure  of  his  damages 
is  the  difference  between  the  price  the  defendant  agreed 
to  pay  him  for  the  sheep,  and  the  actual  market  value  of 
the  sheep,  at  the  time  and  place  they  were  to  be  delivered ; 
and  if  you  find  that  the  plaintiff,  in  good  faith,  shipped 
the  two  car  loads  of  sheep,  which  had  been  taken  to  the 
station  at  Miilerton,  to  market,  and  sold  them  for  as 
high  a  price  as  he  could  reasonably  obtain  therefor,  then 
you  should  conader  the  net  amount  which  he  received 
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for  the  two  car  loads  of  shepp,  after  allowing  for  the  ' 
reasonable  and  necessary  expenses  of  their  ahipmenl  and 
sale,  to  be  their  actual  value  at  the  time  tfiey  were  to  be 
delivered;  and  if  you  find,  from  the  whole  evidence  in 
the  case,  that  the  actual  market  value  of  the  2,000  sheep, 
at  the  time  and  place  they  were  to  be  delivered,  was  less 
than  the  contract  price  agreed  upon  between  the  parties, 
l^en  the  difference  would  be  the  plaintiff's  damages  in 
this  case.  On  this  amount  you  should  allow  interest  from 
the  24th  day  of  November,  1897,  to  the  14th  day  of  No- 
Teml)er,  1898,  at  seven  per  cent,  per  annum." 

The  defendant's  contention  is  that  by  the  foregoing  in- 
struction the  jury  is  directed  that  if  the  plaintiff  is 
entitled  to  recover  at  all  he  is  entitled  to  recover  damages 
for  the  sale  of  2,000  head  of  sheep,  thus  depriving  the 
jury  of  the  right  to  determine  whether  the  defendant  had 
purchased  2,000  bead  of  sheep  or  only  two  car  loads.  The 
evidence  was  undisputed  that  the  sheep  taken  to  the  sta- 
tion did  not  weigh  on  the  average  eighty-five  pounds  each, 
and  hence,  according  to  the  defendant's  theory,  if  the 
jury  believed  his  statement  as  to  what- the  contract  was, 
there  was  no  basis  for  a  judgment  agninst  him.  The 
difficulty  in  applying  the  defendant's  present  theory  of 
the  case  is  that  it  has  no  support  in  the  pleadings  or  the 
evidence.  Defendant  swears  positively  that  he  agreed  to 
purchase  the  two  car  loads  of  sheep  delivered  at  the 
station  at  Millerton  on  the  expreaa  eonditiou  that  they 
would  weigh  on  an  average  of  eighty-flve  pounds  each. 
The  plaintiff  is  equally  positive  that  he  sold  2,000  sheep 
to  be  delivered  on  his  farm  at  $3.60  per  head.  The  evi- 
dence, as  before  stated,  is  undisputtd  that  the  sheep  did 
not  weigh  on  the  average  of  eighty-five  pounds  each. 
Under  the  pleadings  and  the  evidence  the  court  and  jury 
could  only  accept  the  plaintiff's  theory  as  an  entirety 
or  the  defendant's  theory  as  an  entirety;  there  was  no 
middle  ground.  By  appropriate  instruction  the  court  sub- 
mitted the  defendant's  theory  to  the  jury  by  instruction 
No.  10,  as  follows: 


_l 
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"But  if,  on  the  other  hand,  you  And  from  the  evidence, 
that  the  contract  made  between  the  parties  on  the  16th 
day  of  November,  1897,  was  that  the  plaintiff  and  defend- 
ant should  take  two  car  loada  of  the  plaintiffs  sheep  to 
the  railroad  station  at  Millerton  on  the  following  day, 
and  should  there  weigh  the  same,  and  if  the  said  sheep 
weighed  on  an  average  of  eighty-five  pounds  or  more  each, 
th^i  the  defendant  should  receive  the  same  and  pay  the 
plaintiff  therefor  the  sum  of  f3.60  per  head,  and  that,  in 
pursuance  of  such  agreement,  the  plaintiff  and  defendant 
did  take  two  car  loads  of  said  sheep,  on  the  17th  day 
of  November,  1897,  to  the  said  railroad  station,  and  did 
weigh  the  same,  and  the  same  weighed  less  than  eighty- 
five  pounds  each  on  the  average,  and  weighed  about 
seventy-five  pounds  each  on  the  average,  and  that  there- 
upon and  for  that  reason  the  defendant  refused  to  take 
the  sheep,  and  did  not  accept  the  same  under  said  con- 
tract, then  you  should  find  for  the  defendant." 

We  have  carefully  examined  the  instructions  of  the 
court  and  in  our  opinion  they  folly  and  fairly  submit  all 
of  the  issues  tendered  by  the  pleadings  and  the  evidence, 
-is  before  stated,  there  was  a  direct  confiict  in  the  evi- 
dence as  to  what  the  contract  was,  and  in  such  case  the 
finding  of  the  jury  is, conclusive  upon  this  court  where 
there  is  sufficient  evidence  to  support  the  verdict  Peaks 
V.  Lord,  42  Neb.,  15;  Barr  v.  Omalia,  42  Neb.,  341;  hee  v. 
Bmgmaim,  37  Neb.,  232;  Eodgman  v.  Thomas,  37  Neb., 
568;  Preicitt  v.  York  County,  43  Neb.,  2G7. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  afBrmed. 

Hastings  and  Kiekpateick,  CO.,  concur. 

Affibmbjd. 
Sedgwick,  J.,  not  sitting. 
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John  C.  Jones,  appbllbb,  v.  Christian  M.  MiliiEr  bt  al., 
appbllbbs,  and  john  j.  mlll.br,  appellant. 

FiUD  Mabch  5,  1902.    No.  11,094. 

■ 

Ck>inmi8Bioner'8  opinion.    Department  No.  3. 

Appeal  and  Error:  Obdeb  Appealed  from  Not  nr  Tbanscbift.  Where, 
on  appeal,  the  order  or  Judgment  complained  of  is  not  included  in 
the  transcript,  the  appeal  will  be  dismissed. 

Appeal  from  the  district  court  for  Gage  county.  Tried 
below  before  Lbtton,  J.    Appeai  dismissed, 

Samuel  Rinaker  and  -B.  8.  Bibh,  for  appellant. 

Hugh  J.  DohhSy  contra. 

Albert,  G. 

This  is  an  appeal  from  an  order  confirming  a  sale  of 
real  estate,  in  satisfaction  of  a  decree  of  foreclosure.  The 
entire  argument  of  appellant  is  directed  against  an  order 
confirming  a  sale  of  such  real  estate  by  a  special  master. 
The  chief  complaint  of  appellant  is  that  such  sale  was 
made  by  a  special  master  whose  appointment  was  void. 
But  the  record  before  us  contains  no  order  confirming  a 
sale  made  by  a  special  master.  It  does  contain  an  order 
confirming  a  sale  made  by  the  sheriff,  but  no  complaint 
is  made  of  such  order ;  on  the  contrary,  it  appears  to  have 
been  made  by  the  very  officer  appellant  insists  should  have 
made  it.  The  record  does  not  purport  to  be  complete, 
but,  as  the  parties  to  it  appear  to  be  satisfied  with  it,  we 
must  take  it  as  we  find  it.  The  order  complained  of,  so 
far  as  appears  from  the  record,  does  not  exist 

The  appeal  should  be  dismissed,  and  we  ^n  recommend. 

Ambs  and  Dupfib,  CO.,  concur. 

Appeal  dismissed. 
Opinion  on  rehearing  follows. 


JonsB  V.  HlUer. 

John  C.  Junes,  appellee,  v.  CHaisTUN  M.  Milleb  et  al., 

APPELLEES,    AND    JOUN    J.    MlLLES,    APPELLANT. 

Fn-ED  NovEUBEB  6,  1902.    No.  11,094. 

CommlBSlouer's  oplnloo.    Department  No.  2. 

>  1.  Courts,  District:  ENt-oBCiNO  Decbeb  Afteb  Tgbu  at  Which  Rek- 
DEBED.  The  diBtrlct  court  lias  power  to  mahe  any  orders  necessary 
to  enforce  Ita  decrees,  even  after  the  adjournment  of  the  term  at 
which  they  are  rendered. 

2.  Courts,  District:    Orders  E:4FORCiNa  Decree  Afteb  Tebm:    PRBSUMr- 

TI0W8.  The  presumption  Is  that  such  orders  are  regular  and  made 
upon  proper  notice.  One  who  objects  to  them,  for  want  of  notice, 
where  the  record  does  not  show  such  fact  affirmatively,  must  sus- 
tain his  objection  by  some  proof  In  order  to  overcome  such  pre- 
sumption. 

3.  Kortgage  ForecloHnre:    iBaranLARiTiEs:    No  Jsjvki  Ciaimed.     A 

sale  of  real  estate  upon  a  decree  of  foreclosure  should  not  be  set 
aside  for  mere  Irregularities,  where  no  claim  Is  made  that  the 
complaining  party  has  been  Injured  thereby. 

Behbaring  of  case  reported  ante,  page  581. 

Appeal  from  the  district  court  for  Gage  county.  Tried 
below  before  Lbtton,  J.     Judgment  bekno  affirmed. 

Samuel  Rinaker  and,  B.  8.  Bibh,  for  appellant 

Sttgh  J.  Dobbs,  contra. 

Barnes,  O. 

This  is  an  appeal  from  the  order  of  the  district  coart 
for  Ga^e  county  conflnning  a  sale  of  real  estate  under  a 
decree  of  foreclosure.  The  case  was  originally  heard 
before  department  No.  3  of  the  commission,  and  an  opinion 
written  dismissing  the  appeal,  which  was  approved  by 
the  court,  and  will  be  found  reported  ante,  page  581,  and 
in  89  N.  W.  Rep.,  508.  A  rehearing  has  been  allowed, 
and  the  case  is  now  before  us  the  second  time  for  our  con- 
sideration and  decision  upon  the  merits. 

1.  Appellant's  first  and  principal  contention  is  that  the 
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special  master  commissioner,  wlio  made  the  sale,  had  no 
authority  to  act  in  the  matter,  because  the  decree,  as  it 
waa  first  entered,  provided,  after  the  usual  judgment  of 
foreclosnre,  that  the  same  should  be  euforced,  in  case  the 
amount  found  due  was  not  paid,  by  the  sheriff  of  said 
county;  and  that  the  special  master  commissioner  who 
made  the  sale  was  appointed  by  the  court,  and  the  decree 
thus  changed  and  altered  without  notice  to  the  appellant. 
In  support  of  this  contention  we  are  cited  to  Andcrxon  v. 
McCloiid-Love  Live  Stock  Commission  Co.,  58  Neb.,  670,  79 
N.  W.  Rep.,  613.  In  that  case  it  was  held  that  "a  decree 
of  foreclosure,  after  the  final  adjourniiieiit  of  the  term 
at  which  it  was  rendered,  can  not  be  changed  in  any  es- 
sential particular  without  due  notice  to  the  parties  in- 
tert'sted  and  an  opportunity  to  be  heard."  It  was  further 
held  that  "after  the  adjournment  of  the  term  the  court 
retains  jurisdiction  for  the  purpose  of  enforcing  tht 
decree,  but  not  for  the  purpose  of  destroying  it."  An 
examination  of  that  case  discloses  that  the  decree  was 
changed  and  altered  in  its  essential  particulai's  in  this, 
that  a  portion  of  the  property  described  therein  was  re- 
leased from  its  operation,  and  a  different  order  made  a:< 
to  which  tract  of  land  described  therein  should  be  sold 
first  This  certainly  was  an  essential  change  in  the  decree 
itself.  There  can  be  no  doubt,  however,  that  the  court 
may  make  all  necessary  and  proper  orders  to  enforce  its 
decrees,  even  after  the  term  at  which  they  have  been 
rendered.  It  appears  from  the  record  in  this  ease  that 
two  ineffectual  attempts  had  been  made  by  the  sheriff 
of  Gage  county  to  enforce  this  decree.  In  each  case  the 
appraisement  had  been  set  aside  on  the  application  of  the 
appellant  Thereupon  the  following  proceedings  wew 
had:  "Now  on  this  19th  day  of  April,  1899,  this  cause 
coming  on  to  be  heard,  S.  D.  Killen  is  hereby  appointed 
special  master  commissioner  to  make  the  sale  of  the  mort- 
gaged premises  herein,  according  to  law,  and  report  his 
proce^ngs  to  this  court." 

It  can  scarcely  be  contended  that  the  court  had  no 
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power  to  make  such  order;  but  the  principal  contention 
is  that  the  order  was  made  without  notice.  This  fact 
does  not  appear  in  the  record,  and  there  was  no  evidence 
in  support  of  this  contention  ever  offered  bj  the  appellant 
The  presumption  is  that  a  court  of  record  and  of  general 
jurisdiction  acts  only  upon  proper  notice,  and  in  a  regular 
and  proper  manner.  Where  it  is  alleged  that  proceedings 
of  such  court  have  been  had  without  notice,  and  the 
record  does  not  show  affirmatively  whether  notice  was 
given  or  not,  that  presumption  is  sufficient  to  overcome 
the  objection,  unless  some  evidence  is  offered  in  support 
of  it.  The  appointment  of  a  special  master  commissioner 
to  enforce  the  decree,  after  the  sheriff  had  made  two  abor- 
tive attempts  to  do  so,  was  clearly  within  the  power  erf 
the  court  under  section  852  of  the  Code.  American  in- 
vestment Co.  V.  Nye,  40  Neb.,  720;  State  v.  Holliday,  35 
Neb.,  327.  See  also  second  paragraph  of  syllabus  in 
Anderson  v.  McCloud-Love  lAve  Stock  Cormmssion  Co., 
58  Neb,,  670,  In  any  event  it  is  not  claimed  by  the  appel- 
lant that  the  appointment  of  the  special  master  commis- 
i^ioner  resulted  in  any  prejudice  to  his  rights  whatever. 

We  therefore  hold  that,  as  the  record  stjinds,  the  action 
of  the  court  in  appointing  a  special  master  commissioner 
to  make  the  sale  of  the  premises  in  controversy  was 
correct. 

2.  It  is  next  contended  that  the  order  of  sale  upon 
which  the  property  was  sold  is  not  sufficient,  (a)  because 
it  was  directed  to  the  special  master  commissioner  of  the 
county,  and  not  to  S.  D.  Killen,  special  master  commis- 
sioner; (6)  because  the  order  of  sale  is  insufficient,  con- 
tains no  recitals  from  the  decree,  and  has  no  copy  of  the 
decree  attached  thereto.  These  objections  are  entirely 
technical  and  without  any  merit  whatever.  An  examina- 
tion of  the  proceedings  under  the  order  of  sale,  and  of 
the  decree,  shows  that  the  sale  was  conducted  strictly  in 
accordance  with  its  terms.  This  being  true  the  fact,  if 
such  fact  existed,  that  the  order  of  sale  did  not  have  a 
copy  of  the  decree  attached  to  it  resulted  in  no  prejudice 
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to  the  appellant    In  fact  an  order  of  sale  is  not  necessary, 

and  the  sale  made  upon,  and  in  accordance  with,  the 

terms  of  the  decree  itself,  is  sufficient  without  any  order 

whatsoever.     Rector  v.   Rotten,  3   Neb.,   171;  Fried  v. 

Stone,  14  Neb.,  402;   Bristol  Savings  Bank  v.  Field,  57 

Neb.,  670;  Jarrett  v.  Hoover,  54  Neb.,  65.    A  sale  of  real 

estate  upon  a  decree  of  foreclosure  should  not  be  set  aside 

for  mere  irregularities  or  errors  which  do  not  prejudice 

the  rights  of  the  complaining  parties.    Miller  v.  Lanham, 

35  Neb.,  886.    There  is  no  contention  here  that  any  o "  the 

sabstantial  rights  of  the  appellant  have  been  jeopardized, 

or  that  he  has  been  injured  in  the  slightest  degree  by  the 

proceedings  herein  complained  of. 

For  the  forgoing  reasons  we  recommend  that  the  decree 
appealed  from  be  affirmed. 

Oldham  and  Pound,  CO.,  concur. 

The  judgment  heretofore  entered  in  this  case  dismiss- 
ing the  Repeal  is  hereby  denied  and  held  for  naught,  and 
the  decree  confirming  the  sale  of  real  estate  in  this  case 

is  affirmed. 

Judgment  BBiiOw  affirmed. 


Jambs  G.  Steuvb  v.  BBPUBiiiOAN  Valley  Railroad  Com- 
pany. 

Filed  Maboh  5,  1902.    No.  11,149. 

Commissioner's  opinion.    Department  No.  8. 

Snzinfliit  Domain:  Damages:  OootnPATioxr:  LncrrATiON  of  Actions: 
BASEKEirr.  In  1887  a  railroad  company  instituted  proceedings  to 
oondemn  two  lots  for  railroad  purposes.  The  appraisers  appointed 
by  tbe  county  Judge  found  the  value  of  the  lots  to  be  |2,700  and 
assessed  the  damage  of  the  owner  at  that  sum.  The  company 
paid  the  money  Into  court,  but  took  an  appeal  to  the  district  court, 
where,  before  the  trial,  it  offered  to  allow  judgment  to  be  taken 
for  $1,266,  which  the  owner  refused  to  accept  On  the  trial  the 
owner  was  awarded  |1,250,  and  judgment  for  the  oosts  accruing 
after  the  offer  was  assessed  against  him.  Thereafter,  at  the  request 
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of  the  nilroad  company,  tlie  owner  conTeyed  tbe  lots  by  warranty 
deed  to  O.  W.  Holdrege,  trustee,  the  deed  reciting  that  It  was 
made  to  eatlafy  condemnation  proceedings  In  the  district  court. 
The  deed  bears  date  ol  December  16,  188T.  The  lots  remained 
TBcant  and  unoccupied  until  Ma:^,  18S9,  wben  the  former  owner 
erected  a  building  on  the  lots  for  uee  as  a  real  estate  office,  and 
thereupon  the  railroad  company  enclosed  the  Iota  with  a  high  fence, 
first  moving  thereon  a  building  In  which  It  kept  lamps  and  oil, 
and  which  certain  of  Its  employees  occupied.  The  gate  In  the 
fence  was  kept  locked  and  tlie  former  owner  denied  access  to  tbo 
building  erected  by  him  and  he  brought  an  action  to  restrain  the 
company  from  Interfering  with  his  possession  and  use  of  the  lots, 
claiming  that  the  company  had  acquired  only  an  easement  In  the 
lota  and  that  be  was  entitled  to  the  poaBeasion  and  use  of  the 
same  In  any  manner  that  was  not  Inconalatent  with  the  easement 
of  the  company.  HeJA,  That  his  deed  gave  the  company  a  fee- 
simple  title  to  the  lots,  and  that  it  was  entitled  to  the  exclusive 
possession  thereof  the  same  as  any  other  owner  of  a  fee  title. 
The  plalntlC  also  claimed  that  by  Its  failure  to  occupy  or  use  the 
lots  for  more  than  t«n  years  the  defendant  had  abandoned  all 
right  or  title  thereto.  Heia,  That,  conceding  that  the  plalntifF's 
deed  should  be  construed  to  convey  only  an  easement  in  the  lota, 
still,  as  the  easement  was  conveyed  by  deed.  It  could  only  be  ex- 
tinguished by  adverse  poaseaalon  for  the  same  length  of  time  that 
Ib  required  to  extinguish  the  title  of  the  owner  of  the  fee. 

Errob  from  the  district  coart  for  Furnas  county.  Tried 
below  before  Noebis,  J.    Affirmed. 

McCreary  d  Button,  for  plaintiff  in  error. 

J.  W.  Deioeese  and  Frank  E.  Bishop,  contra. 

DUFFIB,  O. 

This  is  an  action  in  equity  brought  by  the  plaintiff  to 
enjoin  the  defendant  from  interfering  with  his  possession 
and  use  of  lots  11  and  12  in  block  27  in  the  village  of 
Oxford,  Nebraska.  It  appears  from  the  plaintiff's  peti- 
tion and  from  the  record  before  us  that  the  plaintiff  was 
the  owner  of  these  lots  prior  to  June  14,  1887.  On  that 
date  the  defendant,  the  Republican  Valley  Railroad  Cotn- 
pany,  instituted  proceedings  to  condemn  said  lots  for 
railroad  pnrponeB.  A  Jury  of  frpphoMere  was  duly  ap- 
poinLetl  by  the  couuty  judge,  wbo  \lewed  tlie  lots,  as»eii&ed 
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their  value  at  f2,700,  and  awarded  the  plaintiff  damages 
in  that  earn.  From  this  award  the  defendant  appealed  to 
the  district  court,  where,  upon  a  trial  of  the  case,  the 
plaintiff  was  awarded  fl,250,  as  damages  for  the  appro- 
priation of  his  property. 

It  appears  that  prior  to  the  trial  of  the  cause  the  rail- 
road company  made  an  offer  in  writing  to  allow  judgment 
to  be  taken  against  it  for  the  sum  of  {1,266.46,  and  the 
judgment  entry  recites  the  following:  "And  it  appear- 
ing that  the  appellant  in  this  action  obtained  a  more 
favorable  amount  than  was  given  by  the  freeholders  ap- 
pointed by  the  county  judge;  and  it  further  appearing 
that  on  the  5th  day  of  December,  1887,  the  defendant  in 
the  action  served  upon  the  plaintiff  an  offer  in  writing 
to  allow  judgment  to  be  taken  against  it  for  the  sum  of 
$1,266.46,  and  that  the  plaintiff  refused  to  accept  the 
saine;  and  it  further  appearing  that  on  the  5th  day  of 
December,  1887,  the  defendant  served  upon  the  plaintiff 
a  notice  in  writing  that  on  the  13th  day  of  December, 
1887,  it  would  in  this  court  offer  to  confess  judgment  for 
the  sum  of  $1,266.46,  and  it  further  appearing  that  on 
the  13th  day  of  December,  1887,  the  said  plaintiff,  being 
present  in  said  court,  refused  to  accept  such  confession 
of  judgment,  it  is  therefore  considered  and  ordered  that 
the  plaintiff  pay  the  costs  in  this  action  from  and  since 
the  5th  day  of  December,  1887." 

On  the  16tii  of  December  the  plaintiff  and  his  wife 
executed  a  warranty  deed  for  said  lots  to  G.  W.  Holdrege, 
trustee;  the  deed  reciting  that  it  is  made  to  satisfy  con- 
demnation proceedings  in  the  district  court  of  this  state. 

In  his  petition  the  plaintiff  alleges  that  this  deed  was 
made  at  the  request  of  the  railroad  company,  and  by  it 
accepted  in  satisfaction  of  the  judgment  of  condemnation 
aforesaid  and  without  any  other  consideration.  He  fur- 
ther states  that  the  railroad  company  has  never  utilized 
the  lots  for  the  purpose  for  which  they  were  condemned, 
but  that  they  remained  vacant  and  unused  by  any  one 
until  May  6, 1899,  when  plaintiff,  being  desirous  of  using 
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the  lots,  but  in  snch  a  manner  as  not  to  interfere  with 
the  use  of  the  eame  b;  the  defendant  for  railroad  par- 
poeea,  erected  thereon  a  small  temporary  office  boildiug 
which  was  not  in  any  manner  connected  with  the  soil, 
and  which  was  to  be  nsed  by  the  plaintiff  as  a  real  estate 
office;  that  immediately  thereafter  the  company,  to  harass 
and  annoy  the  plaintiff,  moved  onto  the  lots  an  oil  or 
lamp  house,  formerly  ased  on  the  defendant's  original 
right  of  way,  and  subseqnently,  and  in  defiance  of  plain- 
tiff's right  to  nse  the  property,  the  defendant  erected 
around  the  lots  a  strong  fence  so  that  it  is  useless  to 
plaintiff  in  h^  occupation  thereof.  Plaintiff  further 
allege  that  the  railroad  company  does  not  occupy  any 
portion  of  the  lots  with  any  business  connected  with  the 
operation  of  its  road,  but  that  certain  of  its  employees 
occupy  the  lamp  house  placed  upon  the  lots,  and  these 
are  changed  from  time  to  time  and  their  names  are  to  him 
unknown.  That  the  gate  in  the  fence  is  kept  locked  and 
the  plaintiff  is  denied  access  to  his  building.  It  further 
appears  from  the  petition  that  these  lots  were  entirely 
separate  and  in  no  manner  connected  with  the  property 
which  has  been  used  by  the  company  for  railroad  pur- 
poses, and  he  alleges  that  because  of  the  non-nse  of  the 
property  since  its  condemnation,  and  because  the  com- 
pany at  the  time  of  his  taking  possession  were  not  using 
it  for  any  purpose,  he  is  entitled  to  use  and  occupy  the 
property.  A  demurrer  to  this  petition  was  sustained  by 
the  district  court,  and  the  plaintiff  refusing  to  amend,  a 
decree  was  entered  dismissing  his  bill,  and  from  this 
decree  he  has  appealed  to  this  court 

At  the  time  of  filing  this  petition  it  appears  to  have 
been  the  theory  of  the  plaintiff  that  the  railroad  company 
had  acquired  a  mere  easement  in  the  property,  and  that 
he  was  entitled  to  such  use  and  occupation  of  the  lots 
as  was  not  inconsistent  and  which  would  not  interfere 
with  their  use  by  the  defendant  nnder  its  easement  Upon 
thp  oral  argument,  and  in  a  supplemental  brief  since  filed, 
he   takes  the  position  that  the  railroad   company  has 
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abandoned  the  lots,  and  that  they  revert  to  him  as  the 
owner  of  the  fee.  We  will  not  stop  to  discuss  the  ques- 
tion whether  G.  W.  Holdrege,  trustee,  the  grantee  of 
the  deed  made  by  the  plaintiff  and  wife,  is  a  necessary 
party  to  this  proceeding,  but  will  dispose  of  it  upon  the 
theory  advanced  by  the  plaintiff  that  the  railroad,  com- 
pany is  the  real  beneficial  owner  of  whatever  interest  was 
conveyed  by  the  plaintiflf^s  deed  to  Holdrege,  trustee.  In 
the  first  place  it  might  be  observed  that  it  clearly  appears 
from  the  plaintiff's  petition  that  the  lots  were  not  taken 
by  the  railroad  company  for  right  of  way  purposes;  they 
are  situated  some  distance  from  the  right  of  way,  and 
Avere  not  needed  for  use  in  the  operation  of  trains. '  To 
what  use  the  railroad  intended  to  appropriate  them  does 
not  appear,  but  there  are  many  uses  for  which  a  railroad 
company  has  to  acquire  property  independent  of  the  mere 
operations  of  its  trains.  That  the  company  may  purchase 
and  hold  real  estate  necessary  for  its  use  can  not  be  dis- 
puted. That  it  may  take  the  fee  title,  as  well  as  an  ease- 
ment, no  one  will  question.  That  it  took  fee  in  this  case 
can  not  be  doubted.  The  deed  recites  that  it  is  given  in 
satisfaction  of  condemnation  proceedings.  There  was 
nothing  to  satisfy  in  those  proceedings  except  the  judg- 
ment for  costs  against  the  plaintiff.  When  the  appraiser 
fixed  the  value  of  the  plaintiff's  lots  at  f2,700,  the  rail- 
road company  paid  that  amount  to  the  county  judga 
When  judgment  for  f  1,250  was  entered  against  the  rail- 
road company  on  the  trial  of  the  appeal,  the  money  was 
already  in  court  to  be  paid  over  to  the  plaintiff.  There 
was  nothing  further  for  the  railroad  company  to  do.  If 
it  desires  only  an  easement  in  these  lots,  no  deed  was 
necessary.  The  amount  of  costs  assessed  againt  the  plain- 
tiff on  the  trial  of  the  appeal  does  not  appear;  but  that  the 
railroad  company  satisfied  its  judgment  for  costs  in  con- 
sideration of  this  deed  is  apparent  from  the  deed  itself, 
it  being  made  to  satisfy  condemnation  proceedings  which 
were  already  satisfied  so  far  as  the  company  was  con- 
cerned when  the  deed  was  made,  the  only  part  remaining 
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unsatisfied  being  the  payment  of  eosta  assesaed  against 
the  plaintiff.  But  further  than  this  we  do  not  know  of 
any  principle  of  law  which  will  allow  the  plaintiff  in  the 
face  of  this  deed  to  say  that  it  did  not  pass  the  fee  of 
these  lots.  No  claim  is  made  that  it  was  procured  by 
fraud,  no  action  of  the  court  is  invoked  to  reform  it  or  set 
it  aside,  no  claim  is  made  that  it  does  not  express  the 
true  intent  and  meaning  of  the  parties.  In  this  condition 
of  affairs  every  principle  of  law  requires  us  to  give  it  that 
effect  which  its  wording  demands.  Plnintiff  refers  ns 
to  section  53,  chapter  73,  of  the  Compiled  Statutes,  as 
follows :  "In  the  construction  of  every  instrument  creat- 
ing or  conveying,  or  authorizing  or  requiring  the  creation 
or  conveyance  of  any  real  estate,  or  interest  therein,  it 
shall  be  the  duty  of  the  courts  of  justice  to  carry  into 
effect  the  true  intent  of  the  parties,  so  far  as  such  intent 
can  he  collected  from  the  whole  instrument,  and  so  far  as 
such  intent  is  consistent  with  the  rules  of  law." 

We  know  of  no  rule  of  law  which  will  allow  os  to  con- 
strue a  warranty  dce.1  in  the  usual  form  plainly  convey- 
ing the  fee-simple  title  into  an  instrument  giving  to  the 
grantee  a  mere  easement  in  the  premises,  and  the  intent 
of  the  parties,  so  far  as  we  can  gather  it  from  the  deed 
and  from  the  circumstances  under  which  it  was  made, 
was  to  convey  the  fee-simple  title  to  these  lots  in  con- 
sideration of  the  satisfaction  of  the  judgment  for  costs 
entered  against  the  plaintiff  in  condemnation  proceed- 
ings. But  admitting  that  the  deed  was  intended  to  con- 
vey, and  did  only  convey,  to  the  grantee  an  easement  in 
the  lots,  can  the  claim  of  the  plaintiff  now  made  that  the 
railroad  company  has  abandoned  this  easement  be  sus- 
tained? It  is  insisted  that  non-user  of  an  easement  for 
the  length  of  time  required  to  establish  title  to  real  estate 
by  adverse  possession  constitutes  abandonment,  and  that 
thereafter  the  owner  of  the  fee  may  re-enter  and  hold  his 
land.  Whatever  may  be  the  rule  in  relation  to  the 
abandonment  of  an  easement  acquired  otherwise  than  by 
deed,  the  authorities  all  agree  that  non-user  of  an  ease- 
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ment  acqolred  by  deed  for  any  length  of  time  is  not  an 
abandonment.  The  right  of  an  easement  created  by  deed 
can  only  be  extinguiBhed  by  adverse  possession  for  the 
same  length  of  time  that  is  required  to  extinguish  the 
title  of  the  owoer  of  the  fee.  Washburn,  in  his  work  on 
Easements  and  Servitudes,  fourth  edition,  page  717,  in 
discussing  this  question  says:  "In  the  first  place,  if  the 
easement  has  been  acquired  by  deed,  no  length  of  time  of 
mere  non-user  will  operate  to  impair  or  defeat  the  right. 
Nothing  short  of  a  use  by  the  owner  of  the  premises  over 
which  it  was  granted,  which  is  adverse  to  the  enjoyment 
of  such  easement  by  the  owner  thereof,  for  the  space  of 
time  long  enough  to  create  a  prescriptive  right,  will 
destroy  the  right  granted." 

We  can  see  no  merits  in  any  of  the  claims  made  by  the 
plaintiff.  He  has  received  pay  for  his  lota.  He  has  con- 
veyed away  the  title.  The  fact  Uiat  the  conveyance  was 
made  to  a  railroad  company  or  a  trustee  for  the  use  of 
that  company  gives  him  no  greater  right  to  reclaim  this 
property  than  if  he  had  sold  to  some  individual.  On  the 
case  made  by  the  plaintifTs  petition  the  court  was  clearly 
right  in  sustaining  the  demurrer  upon  the  ground  that 
the  petition  did  not  state  a  cause  of  action,  and  we  recom- 
mend that  the  judgment  dismissing  the  plaintiff's  peti- 
tion be  affirmed. 

Ahbs  and  Albbbt,  OC,  concur. 


Hugh  H.  Baxter,  appblleb^  v.  John  Sohuttz  et  aju^ 
appellants. 

FnzD  Haboh  E,  19Q3.    No.  11,169. 
Commleatoner'B  optaloo.    Department  No.  S. 
Xortgtiga  Toreclosure:    Affkal:   Pbvudioe. 

Apphal  from   the  district  court   for   CusIct  county. 
Tried  below  before  Sdixivan,  J.    Afflrmed. 


Jenlclna  v.  Myatt. 

J.  B.  Dean,  for  appellants. 
Alpha  Morgan^  contra. 
DnppiB,  C 

Tbia  is  an  appeal  from  ao  order  confirming  a  sale  made 
under  a  decree  of  foreclosure.  We  find  no  irregularity  in 
the  proceedings  which  did  or  could  in  any  manner  preju- 
dice the  appellant,  and  therefore  recommend  that  Uie 
order  appealed  from  be  affirmed. 

Ames  and  Albbkt,  CC,  concor. 

Ajtirmbd. 


Chari  .:s  T.  Jenkins  v.  Abthub  Myatt  bt  al. 

FnxD  MuioH  5, 190a.    No.  11.183. 

GommlBBloner'B  opinion.    Department  No.  1. 

Appeal  and  Error:  Jcsisdiotion :  ABiiomtxtno  Nor  ut  HonoN  wok 
New  tbiai.  A'a  error  not  going  to  tLe  jurisdiction  ot  the  trial 
court,  and  not  called  to  Its  attention  In  any  way,  by  mdtlon  tor 
new  trial  or  otherwise,  will  not  be  regarded  In  this  court. 

Ebeob  from  the  district  court  for  Butler  county.  Tried 
below  before  Sesxiwiok,  J.    Affirmed. 

Charles  T.  Jenkins,  for  plaintiff  in  error. 

Geo.  P.  Sheealey  and  W.  W.  Stoioell,  contra. 

Hastinos,  0. 

Only  one  point  is  raised  by  the  brief  of  plaintiif  in 
error  in  this  case,  viz.:  That  the  answer  of  defendant, 
Wyatt,  only  asks  that  the  cause  be  dismissed  and  for 
costs,  and  so  will  not  support  a  judgment  in  defendant's 
favor  for  the  value  of  the  property  replevied.  An  ex- 
amination of  the  motion  for  a  new  trial  and  the  petition 
in  error  fails  to  show  any  allegation  of  error  in  this  re- 
spect, or  that  the  alleged  defect  was  called  to  the  atten- 
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tion  of  the  trial  court  in  any  way.  While  the  verdict  is 
alleged  to  be  contrary  to  law,  no  such  complaint  is  made 
as  to  the  judgment.  One  error  assigned  is  that  the  answer 
admits  the  return  of  the  property,  but  this  is  not  the 
case.  It  qnly  alleges  the  institution  of  an  action  to  get 
it.  Whether  or  not  the  statute  providing  for  relief  of  a 
defendant  in  a  replevin  suit  should  be  held  to  warrant 
affirmative  relief,  even  when  none  is  prayed  for,  is  not 
necessary  to  he  decided  in  this  case. 

It  is  recommended  that  the  judgment  of.  the  district 
court  he  affirmed. 

Day,  C,  concurs.    Kirkpateiok,  C,  not  sitting. 

Affi&ubd. 
Sbdqwiok,  J.,  not  sitting. 


P.  B.  Bbatton  t.  Mabt  J.  Oaks  bt  ai.. 

PiLXD  Maboh  5,  IB02.    No.  11.186. 
GommlssloUer'B  opinion.    Department  No.  2. 

1,  Kortgft^  Forecloanro:    Depiciercy:    EFFErr  of  Repeai,  of  Statctk. 

Tbe  repeal  of  section  847,  and  a  portion  of  84S.  and  of  S49  of  ttae 
Code  of  Civil  Procedure,  commonlr  known  as  tbe  deflcfency  Judg- 
ment law.  In  no  manner  affected  tbe  rlghtA  or  remedies  existing  in 
an  action,  whlcb  bad  been  commenced  or  which  were  Incident  to  a 
cause  ol  action  wbicb  bad  accrued  and  was  existing  at  the  time 
of  Qie  taking  etFect  of  Bn<di  repeal. 

2.  Kortgaga  Poreolosure:   Judomekt  at  Law  Afteb  Hecbek  aho  Refkai/ 

OF  Statutx.  An  action  at  law  can  not  be  maintained,  to  recover 
a  Judgment  for  any  portion  of  the  mortgage  debt  after  a  decree  of 
foredoaura  where  the  action  to  foreclose  the  mortgage  had  been 
commenced,  or  the  cause  of  action  therefor  had  accrued  and  was 
ezlBttng,  at  the  time  of  the  repeal  of  the  law  commonly  known  as 
the  deficiency  Judgment  law,  without  an  order  of  the  court  an- 
tborlKlng  tbe  prosecution  tbereoL 

Eheob  frmn  the  district  court  for  Fillmore  county. 
Tried  below  before  Hastings,  J.    Affkmed. 
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F.  B.  Donisthorpey  for  plaintiff  in  error. 

Ghas.  H.  and  Frank  W.  Sloaiiy  contra. 

The  deficiency  judgment  act  of  1897,  prohibiting  the 
rendition  of  deficiency  judgments,  both  in  foreclosure  pro- 
ceedings, and  in  independent  legal  action  thereafter,  was 
enacted  to  do  away  with  the  deficiency  judgments  in  fore- 
closure  proceedings,  and   after   foreclosure   proceedings 
had  been  terminated,  and  by  so  doing  not  deprive  the 
mortgagee  of  a  full  and  adequate  remedy  both  at  law 
and  equity,  nor  in  anywise  impair  the  obligation  of  any 
contract:     Cooley,  Constitutional  Limitations   [4th  ed.], 
331;  Branson  v,  Kinzie,  1  How.  [U.  S.],  311;   Barnitz  v. 
Beverly y  163  U.  S.,  at  page  123 ;  Greeji  v.  Biddle,  8  Wheat 
[U.  S.],  at  page  75;  Tennessee  v.  Unced,  96  U.  S.,  69; 
Netcark  Savings  InMitution  v,  Forman^  33  N.  J.  Eq.,  436; 
Berthold  v.  Fox,  13  Minn.,  462;  Gonkey  v.  Hart,  14  N.  Y., 
22 ;  Van  Rensselaer  v.  Snyder,  13  N.  Y.,  299 ;   Van  Rens- 
selaer V.  Hays,  19  N.  Y.,  68;  McMillan  v,  Sprague,  4  How. 
[Miss.],  647;  Ston/  v,  Furmnn^  25  N.  Y.,  at  page  223; 
Ex  parte  North-East  S.  W.  &  Ala.  R.  Go.,  37  Ala.,  679; 
Gut  v.  State,  9  Wall.  [U.  S.],  35;  Butler  v.  Palmer,  1  Hill 
[N.  Y.],  324;  Jacquin  v.  Gommonwcalth,  9  Cush.  [Mass.], 
at  page  282 ;  Lennon  v.  Mayor,  55  N.  Y.,  361 ;  Stocking  v. 
Hunt,  3  Denio  [N.  Y.],  274;  Marion  v.  State,  20  Neb.,  233. 

Barnes,  O. 

On  the  28th  day  of  May,  1889,  Mary  J.  Oaks  and  Henry 
Oaks  executed  and  delivered  to  the  plaintiff  in  error 
herein  a  note  or  coupon  bond  for  the  sum  of  $600  and 
secured  the  payment  of  the  same  by  a  mortgage  on  cer- 
tain lots  in  the  city  of  Geneva,  Fillmore  county,  Nebraska. 
Shortly  after  the  defendant,  Walter  S.  Huston,  purchased 
the  premises  described  in  the  mortgage,  and  by  the  terms 
of  tlie  deed  of  convevance,  which  he  received  from  Marv 
J.  Oaks  and  Henry  Oaks,  he  assumed  and  agreed  to 
pay  the  mortgage  debt.     Default  was  made  in  the  pay- 
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ment  of  the  note  at  the  time  it  became  due,  in  Maj,  1894, 
and  on  the  2d  ^ay  of  September;  1897,  an  action  was  com- 
menced in  the  district  court  for  Fillmore  county  against 
Mary  J.  Oaks,  Henry  Oaks,  and  Walter  S.  Huston,  among 
others,  to  foreclose  the  mortgaga  A  decree  of  foreclosure 
was  had,  the  property  described  in  the  mortgage  i^'as  sold, 
and  the  proceeds  brought  into  court  and  applied  upon  the 
amount  found  due  by  the  decree  of  foreclosure.  After 
the  foreclosure  proceedings  were  ended  the  plaintiff  filed 
his  petition,  in  this  action  at  law,  in  the  district  court  for 
Fillmore  county,  against  the  defendants  herein,  without 
having  obtained  authority  from  the  court  to  institute  such 
suit,  and  in  his  said  petition  set  forth  the  facts  of  the 
execution  and  delivery  of  the  note  and  mortgage;  the 
assumption  of  the  mortgage  debt  by  the  defendant,  Hus- 
ton ;  that  snit  had  bt-en  commenced  to  foreclose  the  mort- 
gage, and  a  decree  of  foreclosure  in  such  proceedings  had 
been  duly  entered;  that  the  premises  described  In  the 
mortgage  had  been  sold  and  the  proceeds  applied  to  the 
payment  of  the  decree;  the  termination  of  the  proceed- 
ings; the  fact  that  there  still  remained  due  on  the  note 
or  coupon  bond,  the  sum  of  1677.84 ;  that  there  was  still 
due  him  from  the  defendants,  and  each  of  them,  on  the 
bond  and  mortgage,  the  said  sum  of  |677.84,  no  part  of 
which  had  been  paid,  though  he  had  demanded  payment  of 
the  same,  and  concluded  his  petition  with  a  prayer  for  a 
judgment  at  law  against  each  of  the  said  defendants.  On 
the  8th  day  of  June,  1899,  the  defendants  filed  a  general 
demurrer  to  this  petition,  which,  on  the  Zlst  day  of 
November,  following,  was  sustained  by  the  court.  Plain- 
tiff elected  to  stand  upon  his  petition  and  refused  to 
further  plead.  Thereupon  the  court  entered  a  judgment 
dismissing  his  said  action  and  taxing  him  with  the  costs 
which  had  accrued  therein.  The  proper  exceptions  were 
taJien  and  allowed,  and  thereupon  the  plaintiff  brought 
the  case  to  this  court  by  a  petition  in  error. 

The  plaintiff  contends  that  the  court  erred  in  sustaining 
the  demurrer  to  hia  petition  and  in  dismissing  his  action. 


r 
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He  claims  the  right  to  maintain  an  action  at  law  after  a 
decree  of  foreclosure  has  been  rendered,  on  the  note  secured 
by  the  mortgage,  to  recover  the  deficiency  remaining  on 
the  decree  aftep  the  sale  of  the  mortgaged  property  to 
satisfy  the  same.  This  brings  us  to  the  consideration  of 
the  act  of  1897,  repealing  sections  847  and  849  of  the  Code, 
commonly  called  the  deficiency  judgment  law.  It  also 
incidentally  requires  us  to  consider  section  848  of  the  CJode 
of  Civil  Procedure,  and  its  effect  upon  the  right  of  the 
plaintiff  to  maintain  his  suit 

1.  We  have  recently  held  in  the  case  of  Merrill  v.  Miller, 
post,  page  630,  that  the  act  of  1897  repealing  sections  847 
and  849  in  no  way  affects  a  plaintiff's  right  to  have  a  de- 
ficiency judgment  entered  in  a  foreclosure*  suit  on  a  cause 
of  action  accruing  prior  to,  and  existing  at  the  time  of  the 
taking  effect  of  such  repeal.  In  this  case  the  cause  of  ac- 
tion accrued  and  was  in  existence  on  and  after  the  28th  day 
of  May,  1894.  At  any  time  after  that  date  the  plaintiff  had 
the  right  to  commence  his  suit  to  foreclose  the  mortgage 
and  subject  the  mortgaged  property  to  the  payment  of  the 
mortgage  debt     His  cause  of  action  was  complete.    In 
the  language  of  the  statute,  "it  existed"  from  and  after 
the  28th  day  of  May,  1894.    This  was  several  years  prior 
to  the  passage  of  the  act  of  1897,  repealing  the  statutes 
granting  the  right  to  enter  a  deficiency  judgment  iB  a 
foreclosure  proceeding.    The  plaintiff  was  entitled  in  his 
foreclosure  suit  to  have  a  deficiency  judgment  entered.   So 
far  as  appears  by  this  record  he  concluded  to  waive  such 
right  and  bring  an  action  at  law  for  the  recovery  of  the 
balance  due  after  exhausting  the  mortgaged  property.   He 
is  not,  therefore,  in  a  position  to  raise  the  question  as  to 
the  validity  of  the  act  of  1897,  repealing  sections  847  and 
849  of  the  Coda 

2.  It  follows  that  if  the  plaintiff's  right  was  clear  to 
have  a  deficiency  judgment  entered  in  his  foreclosure  pro- 
ceeding, it  is  also  clear  that  he  was  entitled  in  that  pro- 
ceeding, by  proper  application,  to  have  an  order  of  the 
court  authorizing  him  to  bring  his  suit  at  law  upon  the 
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note  and  coupon  bond  to  recover  the  balance  due  thereon. 
So  far  as  the  record  shows  no  such  application  was  ever 
made  by  him,  or  such  order  obtained.  It  is  not  set  forth 
or  claimed  in  his  petition  that  he  was  ever  authorized  by 
the  court  of  equity  to  proceed  in  this  suit.  Section  848, 
before  the  repealing  act  of  1897  was  passed,  provided  that 
during  the  pendency  of  a  suit  to  foreclose  a  real  estate 
mortgage,  or  after  the  rendition  of  the  decree  therein,  no 
action  at  law  should  be  had  for  the  recovery  of  the  debt 
secured  by  the  mortgage,  or  any  part  thereof,  unless  au- 
thorized 'by  the  court.  The  provisions  of  this  section  being 
continued  in  force  as  to  the  plaintiflf's  cause  of  action 
which  had  accrued  and  existed  prior  to  the  repeal  of  any 
part  of  it,  have  been  construed  by  this  court  in  the  case  of 
Maxwell  v.  Home  Fvre  Ins,  Co,^  57  Neb.,  207,  where  it  was 
held  that  either  an  action  at  law  for  the  recovery  of  the 
debt  secured  by  a  real  estate  mortgage  or  a  suit  to  fore- 
close the  mortgage  could  be  maintained  at  the  option  of 
the  owner  and  holder  thereof;  that  when  one  chooses  one 
remedy  he  must  exhaust  it  before  resorting  to  the  other 
unless  permission  of  the  court  is  first  obtained  to  pursue 
both  remedies  at  the  same  time,  and  that  pending  fore- 
closure suit,  or  after  decree,  an  action  at  law  on  the  obli- 
gation or  evidence  of  debt  of  a  person  other  than  a  mort- 
gagor, such  as  indorser  of  a  note  secured  by  the  inortgage, 
can  not  be  prosecuted  without  the  consent  of  the  court  of 
equity. 

The  plaintiff  in  this  case  having  failed  to  show  by  his 
petition  that  he  had  applied  for  and  obtained  the  consent 
of  the  court  of  equity  to  commence  this  action,  and  there 
being  no  allegation  in  his  petition  that  the  district  court 
of  Fillmore  county  had  ever  authorized  him  to  commence 
and  maintain  this  suit,  the  demurrer  thereto  was  properly 
sustained.  So  far  as  the  record  shows  plaintiff  may  still 
have  his  deficiency  judgment  in  the  foreclosure  suit,  or 
obtain  an  order  of  the  court  authorizing  him  to  prosecute 
a  suit  at  law  to  recover  a  judgment  for  his  deficiency. 
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There  is  no  error  in  the  record,  and  for  that  reason  the 
judgment  of  the  district  court  should  be  affirmed. 

Oldham  and  Pound,  CO.,  concur. 

AFFIEM£D. 


The  City  op  Lincoln  v.  William  D.  Sagbr. 

Filed  March  5,  1902.    No.  11,229. 
Commissioner's  opinion.    Department  No.  2. 

1.  Trial:    Viewing  Premises:    Instructions.    Chicaoo,  R,  I.  d  P.  R.  Co. 

V.  Farwelh  60  Neb.,  322,  followed. 

2.  Appeal  and  Error:    Instructions:    Appearangb  nr  Transcript  op 

Exceptions:  Presumption.  Where  exceptions  to  Instructions  ap- 
pear in  the  transcript  immediately  after  the  charge  and  before  tbe 
record  of  submission  to  the  jury  and  of  the  verdict,  with  an  entry 
showing  them  to  have  been  filed  at  the  same  time  with  the  In- 
structions, and  are  certified  to  by  the  clerk  as  part  of  the  record  of 
the  district  court,  the  same  presumption  arises  as  in  case  of 
notation  by  counsel  upon  the  instructions  themselves. 

3.  Appeal  and  Brror:    Exceptions  Not  Pbopkrlt  Taken  to  Instbuo 

tionb:  Corrbctino  Record.  In  case  exceptions  are  so  filed  which 
were  not  properly  taken  at  the  time  the  instmctions  were  given, 
they  have  no  place  in  the  record,  and  the  remedy  is  to  correct  the 
record  in  the  district  court  by  striking  them  therefrom,  the  same 
as  where  exceptions  not  seasonably  taken  are  noted  by  counsel 
upon  the  written  charge. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.  Reversed. 

E,  C.  Strode,  City  Attorney^  and  D.  H.  Flaherty j  for 
plaintiff  in  error. 

Halleck  F.  Rose  and  Wilmcr  B.  Comstook,  contra. 

Pound,  O. 

The  judgment  of  the  district  court  in  this  case  must  be 
reversed  for  the  reasons  stated  in  Chica/fo,  R,  I.  £  P.  /?. 
To.  V,  Fanr<:lU  60  Neb.,  322.  The  defendant  in  error 
requested,  and  the  court  gave,  the  identical  instruction 
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there  considered,  and  such  instruction  was  excepted  to 
by  the  city  and  complained  of  in  its  motion  for  a  new. 
trial.    It  is  urged  that  the  record  does  not  show  sufficiently 
that  exception  was  taken  to  the  instruction  at  the  time 
it  was  given.     In  the  transcript  there  are  entries  of  the 
impaneling  of  a  jury,  the  trial,  the  instructions  of  the 
court,  and  "exceptions  to  instructions"  by  both  parties 
in  order.      The  transcript  recites  that  these  exceptions 
were  filed  the  same  day  that  the  charge  was  filed.    Then 
follow  entries  of  submission  of  the  cause  to  the  jury 
and  of  the  verdict  and  judgment     The  clerk   certifies 
that   the    transcript    contains    the   instructions    of    the 
court,  the  instruction  requested  by  defendant,  "exceptions 
to  instructions"  and  "exceptions  of  city  of  Lincoln  to  in- 
structions," and  that  they  are  part  of  the  record  of  the 
district  court.    We  see  no  reason  why  these  written  state- 
ments by  counsel  for  the  respective  parties  of  the  excep- 
tions taken,  filed  with  the  charge,  are  not  as  good  evidence 
as  notations  by  counsel  upon  the  charge  made  after  it 
comes  back  with  the  verdict.    Filing  of  written  exceptions 
separately  is  certainly  less  liable  to  abuse,  and  is  preferred 
by  many  trial  judges.    State  v.  Bartlcy^  56  Neb.,  810,  815. 
The  proper  practice  is  doubtless  for  the  court  to  note  the 
exceptions.   Blunter  v.  Bennett^  44  Neb.,  873,    But  where 
counsel  note  exceptions  upon  the  written  charge  after  the 
verdict  has  come  in,  and  the  court  permits  such  excep- 
tions to  go  into  the  record,  we  presume  that  the  exceptions 
80  noted  were  made  in  due  season.     Bliimer  v,  Bennett, 
9upra.    In  State  v.  Bartley^  snpra,  the  written  exceptions 
were  indorsed  "allowed"  by  the  trial  judge.     But  allow- 
ance of  exceptions  is  not  necessary  under  our  practice; 
they  need  only  be  taken  and  noted.     Both  in  Blumer  v, 
Bennett  and  in  State  v.  Bartley  this  court  relied  chiefly 
on  the  fact  that  the  exceptions  came  before  it  as  part  of 
the  record  of  the  district  court,  duly  certified  as  such.    In 
case  exceptions  are  filed  which  were  not  taken  at  the  time 
the  instructions  were  given,  they  have  no  place  in  the 
record,  and  the  remedy  is  to  correct  the  record  in  the  dis- 
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trict  court  by  striking  them  therefrom,  the  same  as  where 
exceptions  not  seasonably  taken  are  noted  by  counsel 
upon  the  written  charge.  Blumer  i).  Bennett^  supra.  We 
therefore  recommend  that  the  judgment  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Barnes  and  Oldham,  CO.,  concur. 

Reversed  and  remanded. 


John  Rath,  Sr.,  v.  Augusta  O.  Rath. 

FmcD  March  5,  1902.    No.  11,235. 
Commissiotier's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Conflicting  Evidence.     Where  there  is  some 

competent  evidence  tending  to  establish  all  of  the  facts  consti- 
tuting plaintiff's  cause  of  action,  and  the  evidence  on  the  whole 
case  is  conflicting,  the  verdict  of  a  jury  based  thereon  will  not  be 
set  aside  on  the  ground  that  it  is  not  sustained  by  the  evidence. 

2.  Husband  and  Wife:    Alienating  Affections:     Honest  Advice  as 

Defense  Must  Be  Pleaded  and  Pboved.  In  an  action  by  a  wife, 
against  her  father-in-law,  for  alienating  the  affections  of  her  hus- 
band and  causing  him  to  abandon  her,  parental  advice,  honestly 
given  without  tnalice,  and  wltli  the  intention  of  benefiting  the 
son,  is  a  defense;  but  where  such  advice  is  not  pleaded  nor  proven 
at  the  trial,  the  court  did  not  err  in  refusing  to  give  instructions 
based  on  that  theory. 

3.  Trial:    Instructions  Must  Accord  With  Issues  and  Evidence.    It  is 

a  fundamental  rule  that  the  instructions  in  a  case  must  be  given 
with  reference  to  the  evidence  adduced  upon  the  trial,  and  must 
be  applicable  to  the  issues  made  by  the  pleadings.  Instructions 
asked  for  not  fairly  within  this  rule  should  be  refused. 

4.  Appeal  and  Error:    Aegumentativb  Instruction:    Prejudice.     In- 

struction examined  and  disapproved;  but  it  appearing  from  the 
record  that  the  giving  of  the  instruction  in  no  manner  affected  the 
verdict  of  the  jury,  held  error  without  prejudice. 

5.  Damages :   Instructions  as  to  Measure  of.  The  court  is  not  required 

to  cover  the  rule  as  to  the  measure  of  damages  in  any  one  pai^ 
ticular  paragraph  of  its  instructions.  It  will  be  sufficient  if  the 
instructions  as  a  whole  correctly  state  the  rule 
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6.  Husband  and  Wife:   Alienation  of  Affections:    Instruction  as  to 

CoNTROLLixo  CAUSE.  In  an  action  by  a  wife  against  one,  for 
alienating  the  afPections  of  her  husband,  causing  him  to  abandon 
her,  an  Instruction  which  informs  the  Jury  "That  if  the  conduct 
of  the  defendant  was  the  controlling  cause  which  Induced  her  hus- 
band to  leave  her,  and  that  without  such  conduct  her  husband 
would  not  have  abandoned  her,  then  she  would  be  entitled  to  re- 
cover, although  there  might  have  been  other  causes  contributing 
to  the  same '  result,"  is  a  fairly  correct  statement  of  the  law. 
There  was  no  error  in  giving  such  an  instruction. 

7.  Appeal  and  Error:    Instructions  Refused  When  Point  Covered  bt 

Court.  Error  can  not  be  predicated  on  the  failure  of  the  court  to 
give  instructions  asked  for  at  the  trial  where  the  court  in  its  own 
instruction  has  amply  covered  the  grounds  contained  in  the  re- 
quests. 

Error  from  the  district  court   for  Fillmore  county. 
Tried  below  before  Hastings,  J.     Affirmed. 

Chas.  H,  and  Frank  W.  Sloan^  for  plaintiff  in  error. 

George  B.  France^  contrd. 

Barnes,  C. 

On  the  30th  day  of  September,  1899,  Augusta  C.  Rath 
commenced  an  actio'ii  in  the  district  court  for  Fillmore 
f*ounty  against  John  W.  Rath,  Sr.,  to  recover  damages 
alleged  to  have  been  sustained  by  her  by  reason  of  the  fact 
that  the  defendant  had  wrongfully,  unlawfully  and  mali- 
<  iously  alienated  the  aflFections  of  her  husband  from  her, 
and  had  caused  her  husband,  John  Rath,  Jr.,  to  leave  her, 
and  take  with  him  all  of  the  personal  property  and  money 
owned  by  them,  the  joint  earnings  of  herself  arid  her  said 

• 

husband  during  the  time  they  lived  together  as  husband 
and  \^'ife.  The  petition  was  in  the  usual  form;  the  allega- 
tions of  the  wrongful  acts  on  the  part  of  the  defendant 
were  set  foriih  in  the  petition,  as  follows :  "The  plaintiflf 
further  alleges  that  immediately  after  said  marriage  the 
plaintiflf  and  her  husband  moved  to  Clay  county  near  the 
residence  of  the  defendant  and  engaged  in  farming,  and 
shortly  thereafter  the  said  defendant,  conceiving  and  har- 
boring an  intense  dislike  for  plaintiflf,  wrongfully  and 
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maliciously  sought  to  prejudice  the  mind  of  the  said  John 
Rath,  Jr.,  against  the  plaintiff  and  to  alienate  his  affec- 
tions from  her,  and  has  ever  since  sought  and  endeavored 
by  subtle  contrivances  and  threats  of  disinheriting  the 
said  John  Rath,  Jr.,  to  entice  him  to  separate  him  from 
the  plaintiff  and  to  leave  and  desert  her,  and  to  further  his 
design  the  said  defendant  coaxed  and  persuaded  the  said 
John  Rath,  Jr.,  in  the  fall  of  1897,  to  quit  the  pursuit  of 
farming  and  to  engage  in  other  business,  and  the  said 
John  Rath,  Jr.,  in  the  fall  of  1897,  sold  and  disposed  of 
all   his  property,  being  the  accumulation  of  the  joint 
labor  and  work  of  the  plaintiff  and  the  said  John  Rath, 
Jr.,  during  the  past  two  years,  and  immediately  there- 
after and  on  the  28th  day  of  January,  1898,  the  said  John 
Rath,  Jr.,  left  the  plaintiff  and  took  with  him  all  the  money 
received  from  the  sale  of  said  property,  being  about  the 
sum  of  f  1,000,  and  the  plaintiff  ever  since  the  departure  of 
her  husband  has  been  unable  to  ascertain  and  does  not 
know  of  his  whereabouts.     The  plaintiff  further  allies 
that  the  said  defendant  has  sought,  by  his  acts,  arts,  con- 
trivances and  threats,  made  to  the  said  John  Rath,  Jr., 
well  knowing  that  the  said  John  Rftth,  Jr.,  was,  during 
all  said  time,  the  husband  of  the  plaintiff,  and  by  misrep- 
resenting plaintiff  to  him,  wrongfully  and  maliciously,  to 
alienate  the  affections  of  her  said  husband  from  the  plain- 
tiff, and  wrongfully  and  maliciously  coaxed  and  enticed 
him  to  separate  himself  from  her,  whereby  the  plaintiff 
has  been  deprived  of  the  society,  comfort,  support,  aid  and 
companionship  of  her  said  husband,  and  has  suffered  great 
distress  of  body  and  mind  in  consequence  thereof.     By 
reason  of  which  the  plaintiff  has  been  damaged,"  etc    To 
this  petition  the  defendant  filed  an  answer  which  is  in 
substance  a  denial  of  all  ol  the  facts  charged  in  the  plain- 
tiff's petition  except  the. fact  of  the  marriage  of  his  son, 
John  Rath,  Jr.,  to  the  plaintiff.     In  addition  thereto  the 
defendant  averred  that  he  had  advised  his  son,  John  Rath, 
Jr.,  to  live  with  the  plaintiff.     This  allegation,  however, 
amounts  to  nothing  in  the  way  of  justification,  because,  if 
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his  denials  were  true,  then  his  defense  to  the  action  would 
be  perfect  without  the  allegation  mentioned.    Justification 
could  only  be  pleaded  in  case  the  defendant,  the  father  of 
plaintifF's  husband,  had  in  good  faith,  without  malice  and 
with  intent  to  benefit  and  not  injure  the  plaintiff,  advised 
Ms  son  not  to  live  with  her.    No  justification  of  parental 
advice  was  pleaded.    The  reply  to  the  answer  was  a  gen- 
eral denial.     Upon  these  issues  the  cause  was  tried  and 
the  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  f 500.    The  defendant  thereupon  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  he  now  brings  the 
case  to  this  court  by  a  petition  in  error.    Hereafter  he  will 
be  called  the  plaintiff,  and  the  plaintiff  in  the  court  below 
will  be  called  the  defendant 

1.  The  first  error  complained  of  in  the  plaintiff's  brief, 
and  argued  by  counsel  upon  the  hearing,  is  that  the  evi- 
dence does  not  sustain  the  verdict.    It  is  impossible  within 
the  limits  of  this  opinion  to  set  out  the  evidence  or  any 
particular  portion  thereof.    It  is  sufficient  to  say  that  we 
have  examined  the  record  and  read  all  of  the  evidence  care- 
fully; that  the  defendant  produced  evidence  upon  her 
part,  by  herself  and  other  witnesses,  tending  to  establish 
the  averments  contained  in  her  petition.     The  plaintiff 
testified  on  his  own  behalf,  and  his  testimony  is  consistent 
with  the  averments  of  his  answer ;  in  fact  he  denied  every 
particle  of  evidence  that  was  adduced  against  him  by  the 
defendant     Other  evidence  was  introduced  by  him,  by 
which  he  sought  to,  in  some  measure,  corroborate  his 
statements.     Upon  nearly  all  of  the  issues  there  was  a 
conflict  of  evidence,  and  we  are  unable  to  say  that  it  was 
not  sufficient  to  sustain  the  verdict     Where  there  is  a 
conflict  of  evidence  upon  all  of  the  material  issues  in  a 
case,  and  the  jury  has  passed  upon  the  weight  and  the 
preponderance  thereof  and  returned  a  verdict,  it  is  not 
the  province  of  this  court  to  disturb  it    We  therefore  de- 
cline to  set  aside  the  verdict  upon  this  ground. 

2.  It  is  contended  that  the  court  erred  in  giving  the 
second  instruction,  because  in  the  statement  of  the  issues 
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reference  to  that  part  of  the  answer  alleging  that  John 
Rath,  Sr.,  gave  advice  to  his  son  to  live  with  the  defendant 
in  error  was  omitted.     We  think  that  this  instruction 
fairly  stated  the  issues  in  the  case;  the  advice  which  the 
plaintiff  in  error  alleged  he  gave  to  his  son,  to-wit,  to  live 
with  the  defendant,  was  in  no  way  material.     If,  as  he 
claimed  in  his  answer,  he  never  performed  any  of  the  acts 
charged  against  him  in  the  petition,  his  defense  was  fall 
and  complete,  and  the  allegation  that  he  advised  his  son 
to  live  with  defendant  was  surplusage.    Therefore,  there 
was  no  error  in  giving  the  second  instruction  which  ig- 
nored that  theory.    Jt  is  urged  that  in  place  of  the  second 
instruction  the  court  should  have  given  the  first  instrnc- 
tion  asked  for  by  the  plaintiff ,  which  is  as  follows :  "The 
jury  is  instructed  that  a  father  may,  at  the  request  of  a 
son  of  mature  years,  advise  said  son  as  to  his  interests  and 
course  which  the  son  should  pursue  in  reference  to  the 
son's  business  course  in  life,  even  to  the  advising  the  son 
to  separate  from  his  wife,  and  no  liability  will  result 
therefrom  against  the  father,  unless  he,  the  said  father, 
through  malice  or  evil  motive,  should  resort  to  such  means, 
such  as  fear  or  threat  of  disinheritance,  as  would  undnly 
influence  the  said  son  to  accomplish  the  separation  which 
would  not  have  taken  place  but  for  the  resort  to  such 
means  on  the  part  of  the  father.''    In  an  action  by  a  wife 
against  her  father-in-law  for  damages  caused  by  the  alien- 
ation of  the  affections  of  her  husband,  and  inducing  him 
to  abandon  her,  parental  advice  to  leave  the  plaintiff 
given  in  good  faith  without  malice  and  with  the  intention 
of  benefiting  the  son,  properly  put  in  issue  by  the  plead- 
ings, and  proven  upon  the  trial  is  a  defense.    It  is  a  funda- 
mental principle  governing  the  giving  of  instructions  that 
they  must  be  given  with  reference  to  the  evidence  adduced 
upon  the  trial,  and  must  be  applicable  to  the  issues  made 
by  the  pleadings  in  the  case.     This  instruction  was  di- 
rected to  matters  of  defense  which  were  not  pleaded,  and 
upon  which  there  was  no  evidence.     The  court  therefore 
properly  refused  this  instruction. 
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3.  It  is  contended  that  the  court  erred  in  giving  the 
sixth  instruction  upon  his  own  motion,  for  the  reason  that 
he  ignored  the  answer  and  left  open  the  reasonable  infer- 
ence that  the  father  had  no  right  to  even  advise  favorably 
or  unfavorably  the  proposed  separation.  In  answer  to 
this  it  is  enough  to  say  that  the  question  of  parental  ad- 
vice was  not  in  this  case  either  by  the  pleadings  or  the 
evidence. 

4.  The  plaintiff  contends  that  the  court  erred  in  giving 
the  second  instruction  asked  by  the  defendiant     The  in- 
struction is  as  follows :  "The  jury  are  instructed  that  an 
action  lies  in  favor  of  the  wife  against  any  one  who  alien- 
ates the  a£Feetions  of  her  husband  from  her.    Ground  of 
such  action  is  the  infliction  on  the  vrffe  of  the  following 
injuries:     (1)  The  loss  of  the  husband's  affectiops.     (2) 
The  loss  and  comfort  of  his  society.     (3)  The  loss  of  his 
support  and  care  of  her  where  he  abandons  her.     ( 4 )  The 
mortification  and  shame  that  must  surely  follow  these 
domestic  wrongs.    The  extent  of  the  injury  generally  de- 
pends upon  the  previous  relations  of  the  parties,  and  if 
these  relations  were  cordial  and  affectionate,  the  wrong  of 
OBe  who  succeeds  in  withdrawing  the  husband's  affections 
from  the  wife,  it  is  impossible  almost  to  adequately  meas- 
ure.   In  such  cases  it  is  the  duty  of  the  jury  to  give  such 
damages  to  the  wife  as  may  seem  just  and  reasonable."  The 
first  part  of  this  instruction  is  correct ;  but  we  do  not  feel 
warranted  in  giving  our  full  approval  to  the  language: 
"the  wrong  of  one  who  succeds  in  withdrawing  the  hus- 
band's affections  from  the  wife,  it  is  imjwssible  almost  to 
adequately  measure."  This  language  is  certainly  too  argu- 
mentative, and  by  its  terms  likely  to  inflame  the  minds  of 
the  jurors  against  a  defendant  and  cause  them  to  return 
an  excessive  verdict.    Hence  we  can  not  give  it  our  un- 
qualified approval.    But  where  the  giving  of  an  instruc- 
tion, which  may  not  be  technically  correct,  is  followed  by 
no  act  of  the  jury  which  would  indicate  that  it  in  any 
manner  influenced  them  in  arriving  at  a  verdict,  the  giving 
of  such  an  instruction  will  be  held  to  be  error  without 
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prejudice.  In  this  case  the  verdict  of  only  f  500  is  so  small 
that  we  can  safely  say  that  the  giving  of  this  instruction 
in  no  manner  influenced  the  minds  of  the  jurors  upon  the 
question  of  the  measure  of  damages.  We  therefore  hold 
that  the  giving  of  this  instruction  was  error  without  preju- 
dice, and  for  which  a  new  trial  will  not  be  ordered. 

5.  It  is  alleged  that  there  was  prejudicial  error  in  giving 
instruction  No.  3,  asked  by  the  defendant,  in  that  the  in- 
struction does  not  give  the  correct  rule  for  the  measure- 
ment of  damages.  An  examination  of  this  instruction 
will  show  that  by  it  no  attempt  was  made  to  lay  down  the 
rule  for  the  measurement  of  damages.  The  instructions 
of  the  court,  as  a  whole,  fairly  state  such  rule,  and  in  the 
giving  of  this  instruction  the  court  did  not  err. 

6.  It  is  urged  that  the  court  erred  in  giving  instruction 
No.  6,  asked  by  the  defendant.  The  instruction  is  as  fol- 
lows :  "The  jury  are  instructed  that  if  the  conduct  of  the 
defendant  was  the  controlling  cause  which  induced  the 
husband  to  leave  his  wife,  the  plaintiff,  and  if  the  jury  are 
satisfied  that  but  for  the  conduct  of  the  defendant  he 
would  not  have  left  the  plaintiff,  plaintiff  is  entitled  to 
recover,  although  there  might  have  been  other  causes  con- 
tributing to  the  same  result"  We  think  there  was  no 
error  in  giving  this  instruction.  By  it  the  jury  were 
plainly  told  that  the  conduct  of  the  defendant  must  have 
been  the  controlling  cause,  and  that  if  without  such  con- 
duct, plaintiff's  husband  would  not  have  left  her,  then 
she  would  be  entitled  to  recover.  We  think  this  is  a  plain 
and  correct  statement  of  the  law  relating  to  the  alleged 
conduct  of  the  defendant. 

7.  The  failure  to  give  the  second  instruction  asked  by 
the  plaintiff  is  urged  as  error.  We  think  that  this  instruc- 
tion together  with  instruction  No.  6,  asked  by  the  plain- 
tiff, were  properly  refused.  The  propositions  contained 
in  each  of  them  were  amply  covered  by  the  instructions  of 
the  court  given  upon  his  own  motion,  and  couched  in  much 
better  language  than  those  tendered  by  the  plaintiff.  In 
the  petition  in  error  quite  a  number  of  assignments  are  set 
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forth  alleging  errors  in  receiving  and  rejecting  evidence 
during  the  trial.  These  assignments  were  evidently  aban- 
doned by  the  plaintiff  in  error,  because  they  are  not  men- 
tioned in  his  brief,  neither  were  they  adverted  to  upon  the 
hearing.  We  have  examined  all  of  these  assignments,  and 
upon  a  careful  reading  of  the  evidence  and  an  examination 
of  the  rulings  of  the  court  upon  the  trial,  we  believe  that 
no  substantial  error  was  committed  in  receiving  or  reject- 
ing any  of  the  evidence  offered,  or  contained  in  the  bill  of 
exceptions. 

A  thorough  examination  of  the  record  convinces  us  that 
the  case  was  fairly  tried,  and  was  submitted  to  the  jury 
npon  proper  and  suitable  instructions;  that  the  verdict  is 
sustained  by  the  evidence,  and  therefore  the  judgment  of 
the  district  court  should  be  affirmed. 

Oldham  and  Pound,  OC,  concur. 

Affirmed. 


The  Chicago,  Rock  Island  &  Pacific  Railway  Company 
V.  Mary  M.  Hambel,  Executrix  op  the  Estate  of 
William  O.  Hambel,  Deceased. 

Filed  Maboh  5,  1902.    No.  11,236. 
Commissioner's  opinion.    Department  No.  1. 

1.  lUkUroads:    Action  fob  Pebsonal  Injuries:    Statutes.    By  section 

3.  article  1,  chapter  -72,  Compiled  Statutes,  a  right  of  action  is 
given  to  a  person  for  all  injuries  sustained  while  a  passenger 
of  a  railroad  company,  except  where  the  injury  is  occasioned  by 
his  own  criminal  negligence,  or  by  his  violation  of  some  express 
mle  or  regulation  of  the  carrier  actually  brought  to  his  notice. 
Chicago,  R.  J.  <6  P.  R,  Co.  v.  ZemecJce,  59  Neb.,  689,  followed. 

2.  Bailroads:   Action  fob  Pebsonal  Injubibs:   Taking  Pbopertt  With- 

out Pbocess:  Statutes:  Constitution.  Section  3,  article  1, 
chapter  72,  Compiled  Statutes,  is  not  inimical  to  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  nor  to  sec- 
tion 3,  article  1,  of  the  constitution  of  this  state,  as  tending  to 
deprive  railroad  companies  of  their  property  without  due  process 
of  law.  Chicago,  R,  J.  d  P.  R.  Co,  v.  Zemecke,  59  Neb.,  689,  fol- 
lowed. 


608  NEBRASKA  REPORTS.     [Unopfioial. 

ChicagOt  R.  I.  &  P.  R.  Co.  v.  HambeL 

8.  Ballroi^:  Limitation  or  Liabilttt:  Exceftionb:  Statutb.  Sec- 
tion 8,  article  1,  chapter  72,  Compiled  Statutes,  prevents  any  lim- 
itation on  the  liability  of  a  railroad  company  for  a  passenger's 
safety  nnless  within  the  exceptions  provided  in  the  section,  and 
section  6  of  the  same  chapter  does  not  impliedly  give  the  rig^t  to 
a  railway  company  to  limit 'its  liability  under  section  3  by  stipu- 
lation. 

4.  Damage:    Caslible  Tabt£  as  Bvidbnob.    A  table  showing  the  ex- 

pectancy of  life  in  healthy  persons  of  different  ages,  printed  in 
a  law  book  of  general  acceptance  and  authority  in  courts  of  this 
state,  as  the  Carlisle  table  of  expectancy,  is  admissible  in  evidoice 
in  cases  where  such  evidence  is  applicable.  Sellars  v,  Foster,  27 
Neb.,  118,  followed. 

5.  Damagres:    Action  fob  Death:    VALrUS  of  ESstatb.    In  an  action  to 

recover  damages  for  the  death  of  a  person  it  is  incompetent  for 
the  defendant  to  show  what  the  value  of  the  estate  of  the  de- 
ceased was. 

6.  Appeal  and  Error:    Bvidencss:    Damages  fob  Pebsonal  Injtjkies. 

Evidence  examined,  and  held  to  support  the  Judgment 

Error  from  the  district  court  for  Jefferson  county. 
Tried  below  before  Lbtton,  J.    Afflrmed. 

W.  F.  EvanSy  L.  W.  Billingsley,  R.  J.  Ghreene  and  M,  L 
LoWy  of  counsel,  for  plaintiff  in  error. 

Jno.  Heasty,  contra. 

Day,  0. 

On  August  9,  1894,  William  O.  Hambel  was  killed  in  a 
railroad  wreck  while  a  passenger  upon  one  of  the  trains  of 
the  Chicago,  Bock  Island  &  Pacific  Railway  Company. 
The  cause  of  the  wreck  was  the  criminal  act  of  a  third  per- 
son and  was  not  attributable  to  any  fault  or  n^ligenee 
upon  the  part  of  the  railway  company.  His  executrix 
brought  this  action  in  the  district  court  for  Jeffersou 
county  to  recover  damages  therefor,  and  upon  the  trial 
recovered  a  judgment  for  (5,000,  to  review  which  the  de- 
fendant has  brought  the  case  to  this  court  on  error. 

A  vigorous  argument  is  made  assailing  the  constitution- 
ality of  section  3,  article  1,  chapter  72,  of  the  Compiled 
Statutes,  which  declares:  "Every  railroad  company,  m 
aforesaid,  shall  be  liable  for  all  damages  inflicted  upon  the 
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person  of  passengers  while  being  transported  over  its  road, 
except  in  cases  where  the  injury  done  arises  from  the  crim- 
inal negligence  of  the  person  injured,  or  where  the  injury 
complained  of  shall  be  the  violation  of  some  express  rule  or 
regulation  of  said  road  actually  brought  to  his  or  her 
notice."  The  constitutionality  of  this  section  has  been 
considered  by  this  court  and  passed  upon  adversely  to  the 
contention  of  the  defendant. 

In  Chicago,  R.  L  &  P.  iJ.  Co.  v.  Zernecke,  59  Neb.,  689, 
a  case  arising  out  of  the  same  wreck  as  the  case  at  bar,  it 
was  held  that  "section  3,  article  1,  chapter  72,  Compiled 
Statutes,  is  not  inimical  to  the  fourteenth  amendment  of 
the  constitution  of  the  United  States,  nor  to  section  3,  arti- 
cle 1  of  the  constitution  of  this  state,  as  tending  to  deprive 
railroad  companies  of  their  property  without  due  process 
of  law."  This  case  was  taken  on  a  writ  of  error  to  the 
supreme  court  of  the  United  States  and  has  recently  been 
afSrmed  by  that  court.  The  validity  of  the  statute  has 
also  been  upheld  in  Union  P,  R.  Co.  v.  Porter,  38  Neb.,  226 ; 
Omaha  d  R.  V,  R,  Co.  v.  Chollette,  41  Neb.,  578;  Chicago, 
R.IdP.  R.  Co.  V.  Young,  58  Neb.,  678.  We  adhere  to  the 
rule  as  announced  in  these  cases. 

Upon  the  trial  the  defendant  ofiFered  to  show  that  the 
deceased  at  the  time  he  was  killed  was  riding  upon  a  free 
pass  issued  to  him  as  a  gratuity  and  that  by  the  terms 
thereof  he  assumed  all  risks  of  accidents  and  also  agreed 
that  the  company  should  not  be  liable  for  injuries  to  his 
person  while  using  the  same.  We  think  the  trial  court 
was  right  in  excluding  this  testimony.  This  precise  ques- 
tion was  before  this  court  in  Chicago,  R.  I.  d  P.  R.  Co.  v. 
('oilier^  1  Neb.  [Unof.],  278.  In  that  case  it  was  held  that 
the  provisions  of  section  3  of  chapter  72,  article  1,  above 
quoted,  prevent  any  limitation  on  the  liability  of  a  rail- 
road company  for  a  passenger's  safety  unless  within  the 
exceptions  provided  in  the  section,  and  that  section  5  of 
the  same  chapter  did  not  impliedly  give  the  right  to  a 
railway  company  to  limit  its  liability  under  section  3,  by 
stipulation.  Without  being  discussed,  the  same  rule  is  an- 
43 
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nounced  in  Missouri  P.  R.  Co.  v.  Tietken^  49  Neb.,  130,  and 
Chicago,  R.  I.  d  P.  R.  Co.  v.  Witty,  32  Neb.,  275. 

It  is  also  urged  that  the  court  erred  in  admitting  in  e?i- 
dence,  over  the  objection  of  the  defendant,  the  Carlisle 
table  of  expectancy  as  found  on  page  439  of  MaxwelFs 
Practice  in  Justices'  Courts  [7th  ed.].  This  book  was  com- 
petent evidence  for  the  purpose  of  establishing  the  fact 
sought  to  be  proved.  In  Sellars  v,  Foster,  27  Neb.,  118, 
this  court,  referring  to  the  introduction  in  evidence  of  the 
Carlisle  table  in  Judge  MaxwelPs  Pleading  and  Practice, 
said :  "A  table  showing  the  expectancy  of  life  in  healthy 
persons  of  different  ages,  printed  in  a  law  book  of  general 
acceptance  and  authority  in  the  courts  in  this  state,  as  the 
Carlisle  table  of  expectancy,  is  admissible  in  evidence  in 
cases  where  such  evidence  is  applicable.'* 

The  defendant  also  predicates  error  upon  the  refusal  of 
the  court  to  permit  it  to  show  the  value  of  the  estate  left 
by  the  deceased,  and  it  made  offer  to  show  that  the  estate 
was  valued  at  f  50,000.  This  evidence,  we  think,  was  im- 
material and  properly  refused.  The  rule  is  so  well  ex- 
pressed by  Judge  Cooley  in  Chicago  &  N.  W.  R.  Co.  v. 
Bayfield,  37  Mich.,  at  page  214,  that  we  quote  therefrom  • 
with  approval  as  follows :  "What  the  family  would  lose  by 
the  death  would  be  what  it  was  accustomed  to  receive  or 
had  reasonable  exx)ectation  of  receiving  in  his  lifetime; 
and  to  show  that  the  family  was  poor  has  no  tendency  to- 
ward showing  whether  this  was  or  was  likely  to  be,  large 
or  small.  One  man  contributes  liberally  in  aid  of  his  poor 
relatives ;  another  delights  in  contributing  luxuries  where 
comforts  are  already  abundant;  but  when  the  contribu- 
tion is  cut  oflf  in  either  case  the  extent  of  the  loss  is  not 
measured  by  the  wealth  or  poverty  of  the  recipient,  but  by 
the  contribution  itself.  A  dollar  lost,  whether  by  poor 
man  or  rich  man,  is  neither  more  nor  less  than  a  dollar, 
and  a  reasonable  expectation  of  benefit  to  a  certain 
amount,  must,  when  lost,  be  compensated  to  the  same  ex- 
tent whether  the  loser  be  rich  or  poor."  The  testimony 
shows  that  the  deceased  was  a  practicing  attorney  forty- 
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six  years  old,  with  an  expectancy,  as  shown  by  the  Carlisle 
table,  of  23.82  years ;  that  he  earned  about  (5,000  per  an- 
num and  spent  of  his  income  in  support  of  his  family  from 
|1,500  to  f2,000  per  year.  The  testimony,  in  our  opinion, 
amply  sustains  the  judgment. 

There  are  other  assignments  of  error  alleged  in  the  peti- 
tion-which  we  do  not  deem  necessary  to  discuss.  Suffice 
it  to  say  that  we  do  not  think  them  well  taken.  We  there- 
fore recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Hastings,  C,  concurs.    Kirkpatrick,  O.,  not  sitting. 

Affirmed. 


Edgar  P.  Smith  et  al.  v.  John  G.  Bowers  et  al. 

Filed  March  5,  1902.    No.  11,243. 

Commissioner's  opinion.    Department  No.  3. 

L  Beplevin:  Action  on  Bond:  Mattebs  Ck>NCLuoED  by  Judgment  in 
Replevin.  In  an  action  upon  a  replevin  bond  the  right  of  posses- 
sion of  the  goods  taken  and  the  value  of  that  possession  will  be 
treated  as  matters  conclusively  determined  by  the  verdict  and 
judgment  in  replevin. 

2.  Beplevin:  Action  on  Bond:  Pleading  Excuse  foe  Bbeach.  In  an 
action  upon  a  replevin  bond,  matters  in  excuse  of  a  breach  of  tlie 
condition  of  the  bond  can  not  be  availed  of  as  a  defense  unless 
they  are  specially  pleaded. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

George  A.  Adams ^  for  plaintiffs  in  error. 

John  8.  Bishop  and  A.  8.  Tibhcts,  contra. 

Ames,  C. 

This  is  a  suit  upon  a  replevin  bond.  The  replevin  action 
was  brouglit  by  one  Don  Carlos  to  recover  certain  goods 
from  the  possession  of  the  defendants  in  error.  Bowers 
and  others,  who  held  them  under  execution  levies  against 
one  Easterley,  and  the  instrument  in  suit  was  executed  on 
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behalf  of  the  plaintiff  in  that  action.  On  the  trial  of  the 
replevin  action  the  jury  found  the  right  of  iK)ssession  of 
certain  of  the  goods  at  the  commencement  of  the  suit  to 
have  been  in  the  defendants  and  the  value  of  said  goods  at 
that  time  to  have  been  f  150,  and  the  value  of  the  defend- 
ant's right  of  possession  thereof  f  160.11.  Upon  this  ver- 
dict a  judgment  was  rendered  for  a  return  of  the  property, 
or,  in  case  a  return  thereof  could  not  be  had,  for  a  hundred 
and  fifty  dollars,  their  value  as  found  by  the  jury.  Execu- 
tion upon  the  judgment  having  been  returned  unsatisfied 
the  defendant  in  replevin  brought  this  action  upon  a  peti- 
tion alleging  the  facts,  so  far  as  necessary,  substantially  aa 
above  recited,  together  with  other  matter  showing  a  breach 
of  the  condition  of  the  bond.  The  answer,  so  far  as  it  now 
calls  for  consideration,  consists  of  denials  and  of  an  al- 
legation that  the  goods  had  been  returned.  Upon  a  trial 
a  verdict  and  judgment  were  rendered  for  the  plaintiffs, 
and  the  defendants,  who  were  sureties  upon  the  replevin 
bond,  bring  the  case  here  by  petition  in  error  for  review. 
A  large  number  of  alleged  errors  are  assigned,  but  they 
are  centered  upon  the  single  objection  that  the  defendants 
below  were  not  permitted  to  avail  themselves,  as  a  defense, 
of  the  alleged  fact  that  certain  of  the  goods  were  not  the 
property  of  the  defendants  in  execution. 

Wfiether,  if  such  was  the  fact  and  the  goods  had,  pend- 
ing the  replevin  action  or  afterwards,  been  forcibly  taken 
by  the  true  owners,  these  matters  might  have  been  success- 
fully pleaded  in  mitigation  of  damages,  it  is  not  necessary 
now  to  decide,  because  no  such  issue  was  tendered  by  the 
answer.  The  right  of  possession  of  the  goods  and  the  value 
of  that  right  were  conclusively  determined  in  the  replevin 
action  and  are  matters  not  open  to  inquiry  in  this  suit. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiE  and  Albert,  CO.,  concur. 

Affibmed. 

Opinion  on  rehearing  follows. 
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Edgae  F.  Smith  bt  al.  v.  John  G.  Bowers  et  al. 

Fnja>  July  22,  1902.    No.  11,243. 

Commissioner's  opinion.    Department  No.  3. 

Replevin:  Suit  on  Bond:  Allegations  in  Answer:  Proof  in  Mittoa- 
TiON  OF  Damages.  Under  an  answer  in  a  suit  on  a  replevin  bond, 
which  consists  only  of  denials  and  an  allegation  that  the  goods 
have  been  returned,  the  defendants  are  not  entitled  to  prove,  in 
mitigation  of  damages,  that  the  goods,  or  part  of  them,  which 
were  taken  in  execution  by  a  sherifF,  were  not  the  property  of 
the  execution  defendant. 

Rehearing  of  case  reported  ante,  page  611. 

Error  from  the  district  court  for  Lancaster  countv. 
Tried  below  before  Cornish,  J.    Judgment  below  affirmed. 

George  A.  Adams,  for  plaintiffs  in  error. 

John  8,  Bishop  and  A.  S.  Tibhets,  contra. 

Ames,  O. 

At  a  former  hearing  of  this  case  it  was  decided,  ante, 
page  611,  89  N.  W.  Rep.,  596,  that  under  an  answer,  in 
a  suit  on  a  replevin  bond,  which  consists  only  of  denials 
and  an  allegation  that  the  goods  have  been  returned,  the 
defendants  are  not  entitled  to  prove,  in  mitigation  of 
damages,  that  the  goods  or  a  part  of  them,  which  were 
taken  in  execution  by  a  sheriff,  were  not  the  property  of 
the  execution  defendant.  A  rehearing  was  granted  to 
aflford  the  plaintiffs  in  error  an  opportunity  to  show,  if 
they  were  able  so  to  do,  that  this  court  erred  in  so  deciding. 
Neither  in  his  brief  nor  orally,  upon  the  rehearing,  did 
counsel  urge  any  argument  or  cite  any  authority  to  such 
effect.  We  have,  therefore,  no  reason  to  doubt  that  the 
former  decision  was  right. 

It  is  recommended  that  the  former  decision  of  this 
court  be  adhered  to  and  the  judgment  of  the  district  court 
aflbmed. 

DuFPiB  and  Albbrt,  OC,  concur. 

JUDOMBNT  BELOW  BBAFFIRMED. 
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Ghabi^bs  H.  Hannah  bt  au  v.  Jambb  H.  Perkins. 

Filed  Mabch  5,  1902.    No.  11,246. 

Commissioner's  opinion.    Department  No.  2. 

Judgment:     Lien:     Homesteads:     Bxemftions.     DueU  v.  Potter^  51 
Neb.,  241,  followed  in  a  case  of  the  same  nature. 

Error  from  the  district  court  for  Hitchcock  connty. 
Tried  below  before  Norris,  J.  Reversed  and  action  dis- 
missed. 

W.  R.  Starr,  for  plaintiffs  in  error. 

Talbot  d  Allen,  contra. 

Pound,  C. 

This  case  is  in  all  essential  particulars  the  same  as 
DueU  V.  Potter,  51  Neb.,  241,  and  must  be  governed  by  the 
decision  therein.  It  follows  that  the  petition  did  not  state 
a  cause  of  action,  and  when  plaintiff  demurred  to  defend- 
ants^ answer  the  court  should  have  so  ruled.  Barr  v,  IjU- 
tie,  54  Neb.,  556.  The  decree  finding  defendants'  judgment 
no  lien  upon  the  property  in  controversy  and  in  effect  en- 
joining sale  thereof  under  the  judgment  should  be  re- 
versed and  the  action  should  be  dismissed. 

Barnes  and  Oldham,  CC,  concur. 

Bevbbsed  and  action  dismissed. 
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John  MgEinnbt  ezt  al.,  Exbgutobs  of  thb  Last  Will 

AND  TeSTAMBNT  OF  AliFBESD   BAMBBB,    DbCBASHD^   AP- 

PBLLBBSy  y.  Leimuiil  P.  Olassbubn,  apphllant. 

FiUBD  Masgh  5, 1902.   No.  11,266. 
CommlflBloner'8  optnlon.    Department  No.  8. 

1.  Judicial  Sale:   Tdcb  iob  QBJSormo  to  Affbaisal.    Objections  to  the 

appraisement  of  real  estate  sold  at  Judicial  sale,  to  be  ayailable, 
must  be  made  before  sale. 

2.  Judicial  Sale  Set  Aside:    Afpbaisai.  of  Seoond  Saul    Where  the 

first  Judicial  sale  is  set  aside  it  is  the  duty  of  the  sheriff  to  pro- 
ceed to  sell  without  a  new  appraisement,  unless  such  appraise- 
ment has  been  set  aside,  and  an  order  of  the  court  directing  him 
to  sell  on  such  appraisement,  though  unnecessary,  is  not  error. 

S.  Kortgage  Pbredosure:  Negebbitt  or  Qbdeb  of  Saix  or  Coft  of  De- 
OEB  AS  AuTHOEiTT  TO  MAKE  Sale.  A  decrco  of  foreclosuro  is  the 
authority  of  the  officer  to  proceed  to  sell  the  property  in  satisfac- 
tion of  such  decree,  and  neither  an  order  of  sale  nor  a  copy  of  the 
decree  in  his  hands  is  essential  for  the  exercise  of  such  authority. 

Appbal  from  the  district  court  for  Wheeler  county. 
Tried  below  before  Kbndalil^  J.    Afflrmed. 

T.  J.  Doyle y  for  appellant  '   ^ 

ClementB  Bros.y  contra. 


V    . 


k  <     •,    ■     J 


Albbbt^  O. 

This  is  an  appeal  from  an  order  confirming  a  sale  of  real 
estate  sold  under  a  decree  of  foreclosure.  An  order  of  sale 
issued  December  31, 1898.  On  March  27,  1899,  the  prem- 
ises were  appraised,  and  on  the  2d  day  of  May,  following, 
sold.  Thereafter  the  appellant  filed  a  motion  to  set  aside 
the  appraisement  and  sale.  The  motion  is  not  included  in 
the  record.  It  was  overruled  as  to  the  appraisement,  but 
sustained  as  to  the  sale.  The  sale  was  set  aside  and  the 
sheriff  directed  to  proceed  to  sell  under  the  appraisement 
already  made.  A  second  order  of  sale  issued,  in  pursu- 
ance of  which  the  premises  were  sold  on  the  28th  day  of 


^ 
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August,  1899.  This  sale  was  confirmed,  over  the  objec- 
tions of  the  appellant 

Two  grounds  are  urged  in  the  argument  for  a  reversal 
of  the  order  of  confirmation :  first,  that  the  court  erred  in 
directing  a  resale  on  the  appraisement  made  under  thfe 
first  order  of  sale ;  and,  second,  that  no  copy  of  the  decree 
accompanied  the  order  of  sale  under  which  the  sale  waa 
made.  The  objections  to  the  appraisement^  in  each  in- 
stance, were  made  after  the  respective  sales.  Under  the 
repeated  rulings  of  this  court,  they  came  too  late.  The 
motions  to  set  aside  the  appraisement  were,  theref6re, 
properly  overruled.  That  being  true,  when  the  first  sale 
was  set  aside,  had  the  court  made  no  order  directing  the 
sheriff  to  sell  under  the  appraisement  already  made,  it 
would  have  been  the  duty  of  the  sheriff  to  so  sell.  Hub- 
bard V.  Draper  J  14  Neb.,  500 ;  Bcardsley  v.  HigmaUj  58 
Neb.,  257.  It  will  hardly  be  claimed  that  it  is  prejudicial 
error  for  the  court  to  direct  the  sheriff  to  do  what  it  had 
been  his  duty  to  do  without  direction.  The  second  ground 
is  equally  untenable.  The  decree  itself  is  the  sheriff's  au- 
thority to  make  the  sale.  It  is  spread  upon  the  record. 
Neither  an  order  of  sale,  nor  a  copy  of  such  sale,  in  the 
hands  of  the  sheriff,  adds  in  the  slightest  degree  to  the  au- 
thority already  vested  in  him  by  virtue  of  the  decree  itself. 

It  is  recommended  that  the  order  complained  of  be 
af&rmed. 

Ames  and  Dufpib,  00.,  concur. 

Affibmbd. 
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The  Nehawka  Bank,  appellee,  v.  P.  T.  Ingebsoll  et  al., 
Impleaded  with  The  Packers'  National  Bank  of 
South  Omaha,  appellant. 

Filed  Mabch  5, 1902.    No.  11,268. 
CommlSBicmer'B  opinion.    Department  No.  2. 

1.  Courts:   General  Jubisdiotion:    Presumption  in  Absence  of  Affirm- 

ATn-E  Showing.  In  the  absence  of  an  affirmative  showing  in  the 
record  a  court  of  general  Jurisdiction  will  be  conclusively  pre- 
sumed to  have  jurisdiction  of  tjie  parties  to  the  action. 

2.  Banks  and  Banking:    Debtor  and  Creditor:    Deposits:    Duty  to 

Honor  Checks.  Deposits  in  a  bank  create  between  It  and  the 
depositor  the  relation  of  debtor  and  creditor;  and  as  long  as  this 
relation  exists  the  bank  is  in  duty  bound  to  honor  the  checks 
of  the  depositor,  and  it  can  not  refuse  to  do  so  on  the  ground 
that  the  money  deposited  belongs  to  some  other  person,  or  that 
the  title  of  the  depositor  to  it  is  defective. 

3.  Banks  and  Banking:    Affropbiatino  Trust  Fund:    Liabilttt.    But 

if  the  bank  appropriates  the  trust  fund  to  the  payment  of  a 
debt  due  the  bank  from  the  trustee,  it  would  be  liable  therefor. 

4.  Banks  and  Banking:    Knowledge  of  Outstanding  Draft:   Right  to 

Retain  Deposit.  Knowledge  by  the  bank  that  a  draft  has  been 
drawn  on  the  depositor  and  is  outstanding  would  not  Justify  a 
refusal  by  the  bank  to  pay  out  the  money  deposited  when  de- 
manded by  the  depositor;  the  law  would  not  allow  the  bank  to  set 
up  a  jus  tertii  against  the  demand. 

6.  Corporations:  How  Mat  Act:  How  Bound  bt  Notiob.  A  corpora- 
tion can  act  only  by  its  agents  who  are  empowered  to  act  for  it, 
and  can  only  be  bound  by  notice  to  some  of  its  officers  or  agents 
who  have  the  power  to  act  upon  the  notice,  or  to  one  whose  duty 
it  is  to  communicate  the  notice  to  its  officers  or  agents  who  have 
this  power. 

Appeal  from  the  district  court  for  Cass  county.  Triecl 
below  before  Bamsby,  J.  Reversed  in  part,  dismissed  in 
part. 

G.  J.  Smyth,  for  appellant 

Even  if  the  bank  of  deposit  knew  that  the  deposits  be- 
longed to  the  plaintiff  it  was  its  duty  to  pay  the  money 
out  upon  the  checks  of  the  depositor,  and  it  can  not  be 
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held  responsible  for  having  done  so:  Adams  v.  Citizens 
Bank,  84  Fed.  Rep.,  270;  Morse,  Banks  and  Banking,  sec- 
tion 317;  Cody  v.  South  Omaha  National  Banky  46  Neb., 
at  page  764;  Walker  v.  Manhattan  Bank,  25  Fed.  Rep., 
255;  McLaughlin  v.  First  National  Bank,  43  N.  W.  Rep. 
[S.  Dak.],  715,  716;  Rock  Springs  National  Bank  t?.  Lu- 
ma^i,  42  Pac.  Rep.  [Wyo.],  514;  Duckett  v.  National  Me- 
chanics^ Bank,  86  Md.,  400;  Goodwin  v.  American  Na- 
tional Bank,  48  Conn.,  551;  Pederson  v.  South  Omaha 
National  Bank,  52  Neb.,  95;  Munnerlyn  v.  Augusta  Sav- 
ings Bonfc,  88  Ga.,  333;  Freeholders  of  Essex  v.  Newark 
National  Bank,  48  N.  J.  Eq.,  51 ;  State  National  Bank  v, 
Rcilly,  124  111.,  464;  Howard  v.  Deposit  Bank  of  Owens- 
horo,  80  Ky.,  496. 

Samuel  M.  Chapman  and  John  A.  Davies,  contra. 

On  the  theory  that  the  deposit  bank  was  liable  because 
the  money  on  deposit  was  a  trust  fund  and  the  bank  had 
notice  or  knowledge  that  a  breach  of  the  trust  was  being 
committed  by  an  improper  withdrawal  of  such  fund, 
counsel  for  appellee  cite  the  following  cases:  Cady  v. 
South  Omaha  National  Bank,  46  Neb.,  756;  CHllcspie  v. 
Union  Stock  Yards  National  Bank,  41  Fed.  Rep.,  231; 
Munnerlyn  v.  Augusta  Savings  Bank,  88  Ga.,  333;  StiJie 
National  Bank  v.  Reilly,  124  111.,  464;  Freeholders  of 
Essex  V.  Newark  National  Bank,  48  N.  J.  Eq.,  51 ;  3  Am. 
&  Eng.  Ency.  Law  [2d  ed.],  833,  834;  Walker  v.  Man- 
hattan Bank,  25  Fed.  Rep.,  255;  Swift  v.  Willianis,  68 
Md.,  237. 

• 

Oldham,  O. 

The  Nehawka  Bank  (hereinafter  designated  as  plain- 
tiff) brought  this  action  in  the  district  court  for  Cass 
county  against  F.  T.  IngersoU,  Dorsey  Brosw  &  Co.,  and 
the  Packers'  National  Bank  of  South  Omaha,  the  purpose 
of  which  was  to  charge  the  Packers'  National  Bank  with 
the  conversion  of  an  alleged  trust  fund  that  passed 
through  its  hands  and  which  is  alleged  to  have  belonged 
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to  the  plaintiflF.    All  the  defendants  were  summoned,  but 
all  except  the  Packers'  National  Bank  defaulted.     This 
bank  first  filed  a  special  appearance  and  afterwards  its 
answer,  and  a  trial  was  had  between  it  and  plaintiff,  and 
for  brevity  we  will  hereinafter  designate  it  the  defendant 
The  petition  is  lengthy,  but  a  synopsis  of  the  material 
allegations  are  that  Dorsey  Bros.  &  Co.  were  a  commission 
firm  engaged  in  selling  live  stock  on  a  commission  in  South 
Omaha  at  the  stock  yards;  that  in  May,  1893,  they  gave 
IngersoU  a  letter  of  credit  to  the  plaintiff,  in  substance 
teUing  plaintiff  that  if  it  would  furnish  IngersoU  the 
money  to  buy  from  one  to  three  cars  of  cattle  they  would 
pay  his  drafts  therefor;    that  this  letter  was  presented 
and  that  IngersoU  was  furnished  the  money  by  plaintifr 
to  buy  one  car  load  of  cattle,  with  the  additional  agree- 
ment that  when  the  cattle  were  shipped  they  should  be  con- 
signed to  Dorsey  Bros.  &  Co.,  and  that  IngersoU  should 
draw  his  sight  draft  in  favor  of  the  plaintiff  on  said  Dor- 
Bey  Bros.  &  Co.  for  the  amount  of  the  money  so  furnished ; 
that  the  cattle  were  shipped  and  the  draft  drawn  as 
agreed;  that  the  sum  so  advanced  was  $784.50;  that  Dor- 
sey Bros.  &  Co.  transacted  all  of  their  financial  business 
with  the  said  defendant  bank;  that  the  stock  arrived  in 
South  Omaha  and  was  sold  by  said  Dorsey  Bros.  &  Co.  on 
the  market ;  that  said  Dorsey  Bros.  &  Co.  received  for  the 
stock  weight  tickets  (which' seemed  to  be  used  in  place 
of  and  equivalent  to  checks  from  the  purchasers)  which 
were  turned  over  to  defendant  bank  for  collection  and 
were  collected  by  it;  and  at  the  time  of  the  deposit  and 
collection   of   these   weight   tickets   the  defendant   then 
knew  that  Dorsey  Bros.  &  Co.  were  insolvent  and  were 
selling  stock  belonging  to  other  parties  and  that  the  pro- 
ceeds thereof  did  not  belong  to  them;  and  it  was  their 
duty  to  remit  the  proceeds  of  the  sale,  less  their  commis- 
sion, freight  and  yardage  fees,  to  the  shippers  of  the 
stock;  that  the  defendant  knew  of  the  existence  of  this 
draft  and  with  this  knowledge  applied  the  proceeds  of 
said  weight  tickets  to  the  payment  of  an  overdraft  of 
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Dorsey  Bro&  &  Go.  at  the  defendant  bank;  that  of  the 
proceeds  from  the  sale  of  these  cattle  received  and  ap- 
plied by  the  defendant  bank^  f784.50  thereof  was  a  trust 
fund  for  the  payment  of  this  draft.    It  alleges  a  demand 
for  the  amount  claimed  and  a  refusal  to  pay  by  the  de- 
fendant bank;  alleges  a  wrongful  appropriation  of  this 
fund  and  prays  that  all  of  said  defendants  be  compelled 
to  account  to  the  plaintiff  for  said  money.    The  defend- 
ant filed  a  special  appearance  challenging  the  jurisdiction 
of  the  court,  alleging,  in  substance,  that  the  defendant 
bank  is  a  resident  of  South  Omaha,  Douglas  county,  and 
the  summons  was  issued  from  Cass  county ;  that  IngersoII 
and  Dorsey  Bros.  &  Co.  are  not  actual  defendants  and 
have  no  interest  in  suit  adverse  to  the  plaintiff.     These 
objections  do  not  appear  from  the  record  to  have  been 
ruled  upon  by  the  court.    It  afterwards  filed  its  answer 
renewing  the  objections  to  the  jurisdiction  of  the  court 
and,   after   admitting   that   Dorsey    Bros.    &   Co.    were 
engaged  in  the  commission  business  in   South   Omaha, 
alleges  that  whatever  money  was  deposited  with  defend- 
ant bank  by  the  said  Dorsey  Bros.  &  Co.  was  deposited 
in  the  regular  course  of  business  in  the  name  of  Dorsey 
Bros.  &  Co.  and  was  subject  to  their  check,  and  all  of  said 
money  deposited  was  checked  out  of  defendant  bank  by 
said  Dorsey  Bros.  &  Co.  in  the  usual  course  of  business  on 
or  before  the  8th  day  of  May,  1893,  and  denies  the  other 
allegations  of  the  petition.     To  this  answer  a  general 
denial  was  filed  by  the  plaintiff  and  these  issues  were  tried 
to  the  district  court  for  Cass  county  and  terminated  in  a 
judgment  in  favor  of  the  plaintiff  and  against  the  de- 
fendants for  the  full  amount  claimed  in   the  petition. 
From  this  judgment  the  defendant  bank  appeals  to  this 
court. 

The  first  point  urged  by  the  appellant  is  that  the  dis- 
trict court  for  Cass  county  did  not  acquire  jurisdiction 
over  it  by  the  service  of  summons  issued  out  of  the  district 
court  for  Cass  county  and  served  upon  it  in  Douglas 
county.    This  objection  is  based  on  the  theory  that  Inger- 
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8oll  was  an  improper  party  to  the  suit.    There  is  nothing 
in  the  record  that  shows  when,  where,  nor  by  what  means 
Bervice  was  had  on  any  of  the  defendants.     The  record 
shows  that  Ingersoll  and  Dorsey  Bros.  &  Co.   (who  were 
Bned  in  their  individual  capacity)  were  defaulted  and  that 
the  court,  in  its  findings  on  which  the  judgment  is  based, 
finds  "that  due  notice  of  the  pendency  of  the  said  action 
was  had  on  all  the  defendants,  and  that  F.  T.  Ingersoll, 
George  W.  E.  Dorsey,  H.  H.  Dorsey  and  J.  M.  Marsh  by 
their  default  admit  the  facts  stated  in  the  said  petition 
to  be  true."    That  the  firm  of  Dorsey  Bros.  &  Co.  was  com- 
prised of  H.  H.  Dorsey,  George  W.  E.  Dorsey  and  J.  M. 
Marsh  and  that  this  suit  was  against  them  in  their  indi- 
vidual capacity  is  not  controverted.    And  we  agree  with 
the  contention  of  the  appellant's  counsel  that  Ingersoll 
was  not  a  necessary  party  and  that  he  could  not  be  used 
as  a  basis  of  jurisdiction  for  the  reason  that  this  was  an 
action  for  an  accounting  and  it  is  not  charged  in  the  peti- 
tion nor  claimed  by  the  evidence  that  he  had  any  of  the 
trust  funds  in  his  hands,  in  fact  the  petition  shows  on  its 
face  that  he  did  not  and  never  had;  and  in  no  phase  of 
the  case  as  made  by  the  petition  could  he  be  a  necessary 
party,  for  no  one  could  be  held  to  account  for  a  fund  of 
which  he  had  neither  the  control  nor  the  custody.     But 
on  the  other  hand  the  firm  of  Dorsey  Bros.  &  Co.  were 
proper  parties,  and  as  the  record  is  silent  as  to  the  county 
in  which  they  were  summoned  it  will  be  presumed  that 
they  were  summoned  in  the  county  which  gives  the  court 
jurisdiction.    In  the  absence  of  an  affirmative  showing  in 
the  record  a  court  of  general  jurisdiction  will  be  con- 
clusively presumed  to  have  jurisdiction  of  the  parties  to 
the  action. 

The  next  proposition  which  we  shall  consider  is:  Are 
the  facts  proven  sufficient  to  charge  the  defendant  bank 
with  a  conversion  of  this  money?  The  testimony  is  short 
and  is  not  conflicting  on  any  point  It  shows  the  furnish- 
ing of  the  money  by  the  plaintiff,  the  drawing  of  the 
draft  by  Ingersoll,  the  shipment  and  the  sale  of  the  cattle 
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on  the  6th  day  of  May  by  Dorsey  Bros.  &  Go.^  the  dqKMt 
of  the  weight-slips  by  Dorsey  Bros.  &  Go.  in  the  defendant 
bank  and  the  collection  of  the  proceeds  of  the  sale  by  the 
defendant  bank  and  the  paying  out  of  this  and  other 
moneys  of  Dorsey  Bros.  &  Go.  on  their  checks  to  yarioiui 
parties,  none  of  whom  are  designated. 

The  books  of  the  defendant  bank  were  introduced  in  evi- 
dence and  showed  the  state  of  the  account  of  Dorsey  Bros. 
&  Go.  at  the  bank  during  this  period  as  follows : 

On  May  6,  at  opening  of  business,  on  hand  to  the 

credit  of  Dorsey  Bros.  &  Go $1,069  84 

Deposits  on  that  day 4,306  13 

Total 15,375  97 

Ghecks  paid  out  that  day  by  bank 2,195  64 

Balance  to  credit  of  Dorsey  Bros.  &  Go.  at  close 
of  business  that  day |3,180  33 

May  7th  was  Sunday. 

May  8,  at  opening  of  business,  to  the  credit  of 
Dorsey  Bros.  &  Go |3,180  33 

Deposits  on  this  day 2,583  46 

Total 15,763  79 

Ghecks  paid  by  the  bank 6,781  96 

Overdraft |1,018  17 

On  May  10  Dorsey  Bros.  &  Go.  failed  and  suBpesded 
business,  with  their  account  with  the  defendant  bank  in  the 
aboye  condition.  There  is  no  testimony  whatever  that 
the  defendant  bank  applied  any  of  this  money  on  any 
indebtedness  owing  it  by  Dorsey  Bros.  &  Go.,  but  on  the 
other  hand  the  uncontroverted  testimony  of  the  cashier 
of  this  bank  is  that  every  dollar  paid  on  May  6  and  8) 
as  shown  by  the  above  tabulation,  was  paid  on  the  checks 
of  Dorsey  Bros.  &  Go.  issued  to  and  held  by  other  parties 
and  not  one  cent  thereof  was  retained  by  the  bank.  It 
therefore  appears  by  the  record,  without  contradiction  or 
dispute,  that  the  defendant  bank  paid  out  this  money  in 
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flie  regular  coarse  of  business  to  other  parties  on  the 
checks  of  Dorsej  Bros.  &  Co. 

Deposits  in  a  bank  create  between  it  and  the  depositor, 
or  the  person  to  whom  the  credit  for  the  deposit  is  given, 
the  relation  of  debtor  and  creditor.  So  where  a  bank 
receives  money  from  a  person  and  gives  him  credit  there- 
for it  is  in  duty  bound  to  honor  his  checks  to  the  amount 
of  such  deposit,  and  it  can  not  refuse  to  honor  his  checks 
or  di'afts  against  the  fund  on  the  ground  that  the  money 
deposited  belonged  to  some  other  person,  or  that  the  title 
of  the  dei)ositor  to  it  is  defective.  These  are  matters  in 
which  the  bank  is  not  interested  or  concerned  until  the 
third  party  who  claims  to  own  the  fund  shall  proceed  to 
enforce  his  rights.  McLaughlin  v.  First  National  Bamky 
43  N.  W.  Rep.  [Dak.],  11Z\  First  National  Bank  v.  Masons 
95  Pa.  St,  113;  National  Bank  v.  hisura^nce  Co,y  104  U. 
S.,  54;  Rock  Springs  National  Bank  v.  Luman^  42  Pac. 
Rep.  [Wyo.],  874;  Walker  v.  Mamliattam  Bank,  25  Fed. 
Bep.,  at  page  255 ;  Morse,  Banks  and  Banking,  section  317. 
This  rule  applies  to  the  deposit  of  trust  funds  the  same 
as  it  does  to  individual  funds  deposited.  t 

Mr.  Morse,  in  his  work  on  banking,  supra^  says :  "Sup- 
posing that  the  banker  becomes  incidently  aware  that  the 
customer,  being  in  a  fiduciary  or  a  representative  capacity," 
meditates  a  breach  of  the  trust,  and  draws  a  check  for 
that  purpose,  the  banker,  not  being  interested  in  the  trans- 
action, has  no  right  to  refuse  the  payment  of  the  check,  for 
if  he  did  so  he  would  be  making  himself  a  party  to  an 
inquiry  as  between  his  customer  and  a  third  person."  And 
in  the  case  of  Walker  v.  Mwnrhatta/n,  Bank,  25  Fed.  Bep., 
247,  the  court  says:  "A  banker  can  not  question  the 
right  of  his  customer  by  refusing  to  honor  his  demands 
hy  check  or  otherwise,  upon  any  theory  that  it  is  the 
hanker's  duty  to  look  after  the  appropriation  of  the  trust 
ftiuds  when  withdrawn  from  the  bank,  and  to  protect  the 
tnwt  by  setting  up  a  jus  tertii  against  the  demand.  ♦  ♦  ♦ 
This  would  be  to  make  every  trustee  accountable  for  his 
conduct  in  the  trust  to  every  agent  whom  he  happened 
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to  employ,  and  would  carry  the  principle  of  coustnictive 
trust  to  an  inconvenient  andi  indeed,  to  an  impracticable 
length/"  The  rule,  however,  is  otherwise  where  the 
banker  appropriates  the  money  to  the  payment  of  a  debt 
due  the  bank  from  the  trustee,  as  was  the  case  in  Cody 
V.  South  Omaha  National  Bank^  46  Neb.,  at  page  764. 

In  Rock  Springs  National  Bank  v.  Luman^  supra^  the 
court  in  speaking  of  the  duty  of  the  bank  in  this  respect, 
said:  "And  it  had  the  right,  even  with  knowledge, 
through  its  officer,  of  the  trust  character  of  the  fond 
transmitted  to  it  by  Pfeiffer,  to  place  the  amount  to  his 
credit,  and  even  to  pay  his  checks  drawn  on  it,  not  pay- 
able to  itself,  or  passing  to  it  with  such  knowledge;  but 
it  had  no  right  to  participate  in  the  wrongful  diversion 
of  the  fund  and  pay  itself  out  of  the  proceeds  of  the 
draft  A  banker  is  not  required  to  protect  the  rights  of 
third  parties,  or.  to  initiate  any  inquiry  between  him  and 
the  customer.*' 

In  Duckett  v.  National  Mechamcs^  Bank,  86  Md.,  400, 
the  court  said :    "The  obligation  of  the  bank  is  simply  to 
Keep  the  fund  safely  and  return  it  to  the  proper  person 
or  to  pay  it  to  his  order.     If  it  be  deposited  by  one  as 
-trustee,  the  depositor  as  trustee  has  the  right  to  with- 
draw it,  and  the  bank,  in  absence  of  knowledge  or  notice 
to  the  contrary,  would  be  bound  to  assume  that  the  trustee 
would  appropriate  the  money,  when  drawn,  to  a  proper 
use.    Any  other  rule  would  throw  upon  the  bank  the  dntv 
of  inquiring  as  to  the  appropriation  made  of  every  fund 
deposited  by  a  trustee,  or  other  like  fiduciary;  and  the 
imposition  of  such  a  duty  would  practically  put  an  end 
to  the  banking  business,  because  no  bank  could  possibly 
conduct  business  if,  without  fault  on  its  part,  it  were 
held  accountable  for  the  misconduct  or  malversation  of 
its  depositors  who  occupied  some  fiduciary  relation  to 
the  fund  placed  by  them  with  the  bank." 

Goodwin  v.  Ameincan  National  Bank,  48  Conp.,  551, 
was  a  case  in  which  the  court  said :  "The  contract  of  a 
bank  with  a  depositor  is  that  it  will  pay  his  checks  opofl 


Vol.  2]  JANUARY  TERM,  1902.  625 

Nehawka  Bank  v.  Ingersoll. 

his  funds  in  the  bank,  and  if  the  cheeks  are  properly 
drawn  it  is  bound  to  pay  them.  The  law  will  not  charge 
the  oflScers  of  a  bank  with  knowledge  that  a  depositor  is 
committing  a  fraud,  nor  impose  ujwn.  them  the  duty  of 
inquiry  simply  because  he  is  drawing  upon  a  trust  account 
checks  payable  to  himself,  or  is  transferring  funds  from 
the  trust  account  to  his  private  account."  In  line  with 
the  foregoing  decisions  are  Munncrlyn  v.  Augunta  Sav- 
ings Bankj  88  Ga.,  333;  Freeholders  of  Essex  v.  Newark 
Xational  Bank,  48  N.  J.  Eq.,  51;  State  National  Bank  v. 
Rdllify  124  111.,  464;  Howwrd  v.  Bank  of  OwenshorOy  80 
Ky.,  496. 

From  the  principles  above  enunciated  it  would  seem 
clear  that  it  was  the  duty  of  the  defendant  bank  to  pay 
this  money  out  on  the  checks  of  Dorsey  Bros.  &  Co.,  and 
it  is  an  elemental  rule  of  law  that  a  person  can  not  be 
chargeable  for  performing  his  duty. 

There  was  an  attempt  to  prove  that  the  defendant  bank 
had  notice  that  this  draft  in  question  had  been  drawm  and 
was  outstanding  at  the  time  the  weight  tickets  were 
deposited.  This  fact  seems  to  be  strongly  relied  upon  as 
a  factor  to  charge  this  bank  by  the  counsel  for  appellee. 
Why  it  should  does  not  clearly  appear.  It  was  drawn  not 
on  this  bank  but  on  Doi^ey  Bros.  &  Co.,  and  there  was 
nothing,  as  disclosed  by  this  record,  that  would  lead  this 
bank  to  believe  at  this  time  that  it  w^ould  not  be  paid  by 
them  in  the  regular  course  of  business.  And  even  if  it 
did  believe  and  had  reason  to  believe  that  Dorsey  Bros.  & 
Co.  would  not  pay  this  draft,  it  could  not  refuse  to  pay 
out  the  money,  if  demanded  by  the  party  who  deposited 
it.  This  would  be  setting  up  a  jus  tertii  against  the  de- 
mand which  the  law  does  not  allow.  But  the  evidence  of 
this  notice  is  weak.  Marsh  (the  only  witness  who  testifies 
on  this  point)  swears  that  at  the  time  the  w^eight  tickets 
were  gathered  up  to  be  deposited  he  stated  to  the  collector 
of  them  that  a  draft  in  favor  of  the  Nehawka  bank  had 
heen  drawn  against  the  proceeds  of  this  sale.     It  is  not 

pretended  that  this  collector  was  the  cashier  or  other 
44 
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managing  ojficer  of  the  bank,  but  was  in  reality  a  in< 
senger  boy  who  was  employed  by  the  bank  to  wait  upon  i1 
customers  for  this  purpoiSe.  There  is  no  evidence  tl 
this  collector  imparted  any  of  this  information  to  thi 
cashier  or  to  any  other  person,  nor  does  it  appear  thai 
it  was  a  part  of  his  duty  to  do  so.  A  corporation  can  ad 
only  by  its  agents  who  are  empowered  to  act  for  it,  an< 
can  only  be  bound  by  notice  to  some  of  its  officers  oi 
agents  who  have  the  power  to  act  upon  the  notice,  or 
one  whose  duty  it  is  to  communicate  the  notice  to  thi 
officers  who  have  this  power. 

We  have  considered  this  case  on  the  theory  that  thii 
was  a  trust  fund,  the  theory  most  favorable  to  the  plain- 
tiff bank ;  but  even  on  this  theory  we  can  find  no  reason 
for  holding  the  defendant  bank  liable  in  this  action* 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  as  against  the  defendant  bank  be  reversed 
and  the  petition  as  against  the  said  defendant  bank  be 
dismissed. 

• 

Barnes  and  Pound,  CO.,  concur. 

The  judgment  of  the  district  court  as  against  the 
Packers'  National  Bank  of  South  Omaha  is  reversed  and 
the  petition  as  against  the  said  Packers^  National  Bank 
of  South  Omaha  is  dismissed. 

Bbvbbsbd  in  part,  dismissed  in  pabt. 


WiMJAM  H.  MhjBS  ft  al.  v.  Harriet  L.  Dbming,  Execu- 
trix OP  THE  Last  Will  and  Testament  op  Ebastus 
A.  Dbming,  Deceased. 

FnJBD  Mabch  5, 1902.    No.  11,276. 

Ck>mmi8Sio]ier's  opinion.    Department  No.  L 

Appeal  and  Error:  Review  of  Bquitt  Cause  on  EiBbob:  Motion  fob 
New  Trial.  In  order  to  review  the  proceedings  in  the  trial  of  an 
equity  cause  by  petition  in  error  a  motion  for  a  new  trial  must 
be  filed  in  the  district  court  the  same  as  in  an  action  at  lav. 
Gaughran  v.  Crosby,  33  Neb.,  33,  followed. 
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Error  from   the  district   court  for  Frontier  county. 
Tried  below  befoi-e  Norris,  J.    Affirmed, 

J.  L,  White  and  S.  A.  SearlCj  for  plaintiffs  in  error. 

W.  8.  Morlan  and  «7.  J8.  Phillips ^  contra. 

Day,  0. 

This  case  was  before  this  court  upon  a  former  hearing, 
being  reported  in  35  Neb.,  739,  wherein  it  was  ordered  that 
the  district  court*  enter  a  decree  of  foreclosure  and  sale 
only  of  the  life  estate  of  the  defendant  in  the  mortgaged 
premises.  On  September  14, 1893,  pursuant  to  this  order, 
a  decree  was  entered  by  the  district  court  for  Frontier 
county.  An  order  of  sale  was  issued,  the  premises  ap- 
praised and  sold,'  and  objections  to  the  confirmation  filed 
by  defendants.  On  March  14,  1899,  the  objections  to  the 
confirmation  were  overruled  and  the  sale  confirmed. 
From  this  order  of  confirmation  the  defendants  have 
brought  the  case  to  this  court  by  proceedings  in  error. 

The  petition  in  error  and  the  transcript  were  filed  in 
this  court  March  14,  1900.  There  is  but  one  error  as- 
signed in  the  petition  in  error,  which  is  as  follows:  "The 
court  erred  in  overruling  the  objections  to  the  confirma- 
tion of  said  sale."  We  are  precluded  from  examining  the 
alleged  error  because  no  motion  for  a  new  trial  was  filed 
in  the  lower  court.  The  rule  is  well  established  that 
where  a  suit  in  equity  is  brought  to  this  court  for  review 
by  proceedings  in  error,  the  errors  complained  of  must 
have  been  brought  to  the  attention  of  the  district  court  by  a 
motion  for  a  new  trial.  Ca/rlow  v.  Aultnimi  &  Co.,  28  Neb., 
672 ;  Gattghran  v.  Crosby,  33  Neb.,  33 ;  Scroggin  v.  National 
Lumber  Co.,  41  Neb.,  195;  Farmers  Loan  &  Trust  Co.  v. 
D(wi8,  42  Neb.,  46;  Hansen  v.  Kinney,  46  Neb.,  207; 
Storey  v.  Bums,  53  Neb.,  535. 

In  error  proceedings  where  there  is  no  motion  for  a  new 
trial  the  record  will  be  examined  only  to  ascertain  whether 
the  pleadings  support  the  judgment.    Ha7isen  v.  Kinney, 
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46  Neb.,  207;  Farris  v.  State^  46  Neb.,  857.  In  the  case 
now  before  us  the  proceedings  upon  which  the  confirma- 
tion is  based  appear  to  support  the  order  made.  We  there- 
fore recommend  that  the  judgment  be  affirmed. 

Hastings,  C,  concurs.    Eibkpatriok,  C,  not  sitting. 

Affibmed. 

I 

The  Massachusetts  Mutual  Life  Insurance  Company, 

APPELLEE,    V.    NbHBMIAH    L.    D.    SmITH    ET    AI*.,    AP- 
PELLANTS. 

Filed  Maboh  6,  1902.    No.  11,804. 

Commissioner'B  opinion.    Department  No.  8. 

Mortgage  Foreclosure:  "Proceedings  at  Law":  BviDfeNCE.  EMdenoe 
examined,  and  held  insufficient  to  sustain  a  finding  that  no  pro- 
ceedings at  law  had  been  had  for  the  recovery  of  the  mortgage 
debt. 

Appeal  from  the  district  court  for  Webster  county. 
Tried  below  before  Beall,  J.    Reversed. 

Overman  &  Bldckledge,  for  appellants. 

F.  I.  FosSy  Bernard  McNeny^  B.  V.  Kohout  and  B.  D. 
Brovmj  contra. 

Albert,  0. 

This  is  an  appeal  from  a  decree  foreclosing  a  real  estate 
mortgage.  The  petition  contains  the  usual  allegations 
"that  no  proceedings  at  law  have  been  had  for  the  recovery 
of  the  mortgage  debt  or  any  part  thereof."  This  allega- 
tion was  put  in  issue  by  the  answers.  The  only  evidence 
in  support  of  such  allegation  is  that  given  by  two  wit- 
nesses, whose  examination  on  this  point  is  as  follows : 

(D.  B.  Spanogle.)  Q.  You  have  been  their  [plaintiffs'] 
agent  for  several  years? 

A.  Yes,  sir.  I  have  been  attending  to  some  of  their 
property  and  making  sales  and  loans  for  them. 


Maisachuaetts  Mutual  Life  Ins.  Co.  v.  Smith. 

Q.  You  don't  know  of  any  suit  having  been  brought  on 
this  debt? 
A.  No,  sir, 

(Bernard  McNeny.)  I  will  state  that  for  the  last  four 
or  five  years  I  liave  been  attorney  for  the  Massachusetts 
Mutual    Life    Insur&nce    Company    and    foreclosed    the 
ori;2;inal  Smith  mortgage,  and  since  then  had  sold  the  land 
to  Smith  and  taken  this  mortgage.     Mr.  Foss,  of  Crete, 
has  been  their  attorney  for  the  last  year  or  two,  and,  so 
far  as  I  know,  there  has  been  no  proceedings  had  to  col- 
lect this  mortgage,  other  than  this  suit. 
( Cross-examination. ) 
Q.  When  did  you  first  receive  these  notes  and  this  mort- 
fjage  which  have  been  intrmluced  in  evidence? 
A.  Day  before  yesterday,  I  think. 
Q,  Is  that  the  first  time  you  have  ever  seen  them? 
A.  I  think  so. 

Q.  They  have  never  been  in  your  possession  before? 
A.  No,  sir. 

Q.  Do  you  know  in  whose  possession  they  have  been 
from  the  time  of  their  execution  uotil  day  before  yester- 
day? 

A.  No,  sip. 

Q.  Do  yon  know  where  they  have  been? 
A.  No,  sir. 

It  is  urged,  and  we  think  justly,  that  the  foregoing  evi- 
dence is  not  sufficient  to  sustain  the  allegation  that  no 
proceedings  at  law  had  been  had  for  the  recovery  of  the 
■mortgage  debt,  or  any  part  thereof.  The  paper  was  never 
in  the  possession  of  either  of  the  witnesses.  It  does  not 
appear  that  either  of  them  ever  had  anything  to  do  with  it 
that  would  render  it  any  more  likely  that  they  should 
know  whether  such  proceedings  had  been  had  than  thou- 
sands of  other  persons.  It  will  hardly  be  claimed,  we 
think,  that  such  evidence  would  be  sufficient  to  sustain  a 
finding  going  more  directly  to  the  merits  of  the  case.  This 
court  has  repeatedly  held  that  such  allegation  is  essential, 
and  that,  if  denied,  it  must  be  pi-oved.     That  being  true, 
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when  called  upon  to  weigh  the  evidence  oflfered  in  support 
of  it,  we  are  not  permitted  to  ignore  nor  relax  the  plain 
rules  of  evidence,  simply  because  the  defense  may  appear 
technical.  Other  questions  are  discussed,  but  they  are 
not  likely  to  arise  on  another  trial  of  the  case. 

It  is  recommended  that  the  decree  of  the  district  court 
be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Ames  and  Duffib,  CO.,  concur. 

Rbvebsm)  and  rbmanded. 


Emma  G.  Mbbrill  v.  Elizabeth  Miilbr  bt  al. 

FaJD  Mabch  5,  1902.    No.  11,317. 
Commlssiotier's  opinion.    Department  No.  2. 

1.  Mortgage  Foreclosure:    Defioiency:    Effect  of  Repeal  of  Statute. 

The  act  of  1897,  repealing  sections  847  and  849  of  the  Code  of 
Civil  Procedure,  commonly  known  as  the  deficiency  Judgment  law. 
does  not  affect  the  plaintifiF's  right  to  have  a  deficiency  Judgment 
entered  in  a  foreclosure  suit,  on  a  cause  of  action  accruing  prior 
to,  and  existing  at  the  time  of,  such  repeal. 

2.  Mortgage  Foreclosure:  Deficiency:  Repeal  of  Statute:   Coubt  Mat 

Authorize  Action  at  Law.  Such  repeal  does  not  deprive  the 
court  of  the  right  to  authorize  the  prosecution  of  an  action  at  law, 
on  the  note,  to  recover  a  Judgment  for  a  deficiency,  after  fore- 
closure  proceedings,  where  the  right  of  action  had  accrued  and 
existed  at  the  time  the  repealing  act  took  efTect. 

Errob  from  the  district  court  for  Fillmore  conntv. 
Tried  below  before  Hastings,  J.  Reversed  with  direc- 
tions. 

F.  B.  DofUsthorpe,  for  plaintiflf  in  error. 
Chds.  H,  and  Frank  W,  Sloan,  contra. 

Barnes,  0. 

An  action  to  foreclose  a  mortgage  was  commenced  in 
the  district  court  for  Fillmore  county  after  the  law  of 


Merrill  t.  Ulller. 

1897,  repealing  the  sectdons  of  the  Btatat«  relating  to 
deficiency  judgments  in  foreclosure  proceedings,  went  into 
effect.  A  decree  of  foreclosure  was  rendered  in  the  action 
on'  the  14th  day  of  March,  1899,  and  at  the  ezpiratioo  of 
the  stay  an  order  of  sale  was  issued,  the  mortgaged  prop- 
erly was  sold  thereunder  and  the  proceeds  of  the  sale 
were  applied  to  the  satisfaction  of  the  decree,  leaving  a 
deficiency  of  $287.88.  After  the  confirmation  of  the  sale, 
and  the  close  of  the  chancery  proceedings,  the  plaintiff 
filed  a  motion  asking  for  a  deficiency  judgment,  which 
motion  was  OTermled,  such  judgment  was  denied  and 
exceptions  taken  thereto.  Thereupon  the  plaintiff  filed 
a  motion  asking  the  court  for  an  order  authorizing  him 
to  bring  a  suit  at  law  to  recover  a  judgment  on  the  note 
for  the  amount  of  the  deficiency.  This  motion  waa  over- 
ruled and  the  request  denied.  Exceptions  were  taken  and 
plaintiff  hrings  the  case  to  this  court  on  a  proceeding  in 
error. 

It  is  sought  by  this  proceeding  to  test  the  validity  or 
constitutionality  of  the  act  of  1897  repealing  the  deficiency 
judgment  law.  An  examination  of  the  record  discloses 
that  this  question  is  not  properly  before  the  court  and 
should  not  be  decided  in  this  proceeding. 

1.  The  motion  for  a  deficiency  judgment  and  the  motion 
for  leave  to  bring  a  suit  at  law  are  based  on  the  decree, 
order  of  sale  and  the  return  thereto.  The  decree  shows 
upon  its  face  that  the  mortgage  foreclosed,  in  the  action, 
was  executed  on  the  13th  day  of  October,  1891,  and  be- 
came due  and  payable  on  the  let  day  of  October,  1896; 
that  from  and  thereafter  the  amount  due  thereon  re- 
mainM  due  and  wholly  unpaid  up  to  and  including  the 
time  of  commencing  the  suit  and  the  rendition  of  the 
decree.  The  fact  was,  therefore,  properly  before  the  court 
that  the  cause  of  action  had  fully  accrued  and  was  in 
existence  at  the  time  the  act  of  1897  went  into  effect, 
although  suit  had  not  been  commenced  thereon.  It  is 
plain,  under  sections  847  and  849  of  the  Code  of  Civil 
Procedure,  that  prior  to  tlieir  repeal  it  was  proper  in  a 
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foreclosure  case  on  the  coining  in  of  the  report  of  sale  to 
enter  a  decree  or  judgment  against  the  mortgagor,  and 
other  persons  liahle  for  the  payment  bf  the  mortgage  debL 
Thompson  v.  West,  59  Neb.,  677;  Davciiport  Plow  Co.  v. 
Mnris,  10  Neb.,  317;  Clapp  v.  Maxwell,  13  Neb.,  542; 
Cooper  V.  Foss,  15  Neb.,  515;  Grand  Island  Saviitga  & 
Loan  Association  V.  Moore,  40  Neb.,  686;  Hare  v.  Murphy, 
45  Nob.,  SOi);  Flentham  v.  Stcu:<ird,  45  Neb.,  640.  There- 
fore, without  the  repeal  of  these  sections,  as  provided  for 
by  the  law  of  1897,  the  plaintiff  would  have  been  entitled, 
upon  his  motion,  to  a  deficiency  judgment.  In  case  he  had 
waived  such  right  and  applied  to  the  court  for  permission 
to  bring  a  suit  at  law  upon  the  note  to  recover  the  defl- 
ciency,  it  would  have  been  proper  and  was  the  universal 
rule  of  the  courts  to  have  granted  lum  his  request  and 
authorized  the  bringing  of  such  suit  at  law.  And  in  case 
either  remedy,  properly  applied  for,  was  refused  by  the 
court,  it  woald  have  been  such  error  as  would  call  for  a 
reversal  of  the  judgment. 

2.  It  only  remains  for  us  to  determine  the  effect  of 
the  act  of  1897  repealing  sections  847  and  849  of  the  Code, 
commonly  known  as  the  deficiency  judgment  law.  If  the 
repeal  of  this  law  took  away  or  changed  the  plaintiff's 
remedy  in  this  foreclosure  suit,  then  the  judgment  of  the 
court  was  right  and  muHt  be  affirmed;  but  if  the  repeal 
of  this  law  in  no  way  affected  the  rights  or  remedies  to 
which  the  plaintiff  would  be  entitled  in  an  action  pending 
at  tlie  time  of  its  passage,  or  on  a  cause  of  action  already 
accrued,  but  not  in  suit  at  that  time,  then  the  judgment 
of  the  court  was  erroneous  and  should  be  reversed.  Sec- 
tion 2,  chapter  88,  of  the  Compiled  Statutes,  declares*that 
"Wniene\er  a  statute  shall  be  repealed,  such  repeal  shall 
in  no  manner  affect  pending  actions  founded  thereon,  nor 
causes  of  action  not  in  suit."  In  Tlimnpmn  v.  \ycst,  59 
Neb.,  677,  684,  this  court  held  that  it  was  clear,  as  to 
suits  pending  at  the  time  of  such  repeal,  the  right  to  a 
deficiency  judgment  was  not  abolished.  It  seems  to  us 
equally  clear  that  such  right  was  not  abolished  in  any  case 
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where  the  cause  of  action  had  accrued,  even  if  suit  had 
not  been  commenced,  prior  to  the  taking  effect  of  such 
repeal.  In  this  case  section  848  as  amended  by  the  act 
of  1897  can  not  be  invoked  to  defeat  the  recovery  of  a 
deficiency  judgment. 

We  hold  therefore  that  the  court  erred  in  refusing  the 
relief  asked  for  in  this  case  and  the  judgment  should  be 
reversed  and  the  cause  remanded  with  leave  to  the  plain- 
tiff to  apply  for  a  deficiency  judgment 

Oldham  and  Pound,  CC,  concur. 

■ 

Reversed  and  remanded  with  leave  to  the  plaintiff  to 
apply  for  a  deficiency  judgment. 

Rbvbrsed  and  remanded. 


( 'ONCOBDIA  IX)AN  &  TRUST  COMPANY,  APPELLEE,  V.  CHARLES 

L.  Van  Camp  bt  al.,  appellants. 

Filed  March  19,  1902.    No.  9953. 
Commissioner's  opinion.    Department  No.  1. 

1.  Taxation:    Foreclosure  of  Lien:    Certificate  and  Receipts  as  Evi- 

dence. In  an  action  of  foreclosure  upon  a  tax-sale  certlllcate, 
and  for  subsequent  taxes  and  special  assessments  paid,  such  cer- 
tificate and  receipts  signed  by  the  proper  ofiicer  are  prima  facie 
evidence  of  the  validity  of  the  taxes  represented  by  them.  Vre 
V.  Reichenherg,  63  Neb.,  899,  followed. 

2.  Taxation:    Foreclosure  of  Lien:    Description:    Admission:    Stat- 

utes. Property  sold  for  delinquent  taxes  was  described  in  the 
tax-sale  certificate  as  "balance  of  tax  lot  31,  section  34,  township 
15,  range  13/'  and  was  described  in  the  same  terms  on  the  tax 
lists  and  county  records.  In  their  answer  to  the  petition  pray- 
ing a  foreclosure  of  the  tax  lien  defendants  admitted  the  owner- 
ship by  one  of  the  defendants  of  the  property  described  and  their 
interest  therein  as  alleged.  Held,  That  under  the  provisions  of 
section  142,  article  1,  chapter  77,  Compiled  Statutes  1901,  the  de- 
scription was  sufficient 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysob,  J.     Affirmed. 
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Hall  d  McOtUloch^  for  appellants. 

H.  W.  Pennock  and  A.  B.  Coffroth,  contra. 

KiBKPATRICK,  O. 

This  is  a  suit  brought  in  the  district  court  for  Douglas 
county  by  appellee,  The  Concordia  Loan  &  Trust  Com- 
pany, against  Charles  L.  Van  Camp,,  and  others,  to  fore- 
close certain  tax  sale  certificates  issued  by  the  county 
treasurer  of  Douglas  county.  The  petition  alleged  four 
separate  causes  of  action,  and  as  to  each  alleged  that  a 
sale  was  duly  made  by  the  county  treasurer,  that  the 
property  was  subject  to  taxation,  and  that  the  sale  was 
made  for  all  taxes  due  at.  that  time.  The  defendants 
answered  the  four  causes  of  action.  The  answer  is  sub- 
stantially identical  as  to  each  of  the  four  causes  of  action, 
the  answer  to  the  first  being  as  follows :  "Come  now  the 
above  named  defendants  [naming  them],  and  answering 
the  petition  filed  herein,  for  answer  to  the  first  paragraph 
thereof  say :  That  the  taxes  therein  set  forth  were  irreg- 
ularly and  improperly  assessed  and  levied  against  said 
land,  and  that  said  sale  was  irregular  and  invalid,  for 
that  it  included  only  the  pretended  city  taxes  for  the 
year  1891.^*  The  answer  also  contained  tiie  paragraph  as 
follows :  "Each  and  every  allegation  of  said  petition  not 
hereinbefore  specifically  admitted  defendants  deny.^*  To 
this  answer  a  reply  was  filed,  consisting  of  a  general 
denial.  Trial  was  had,  which  resulted  in  a  finding  and 
judgment  in  favor  of  appellee,  from  which  judgment  the 
cause  is  brought  to  this  court  by  appellants  on  appeal. 

Counsel  for  apx)ellants  contend  that  the  decree  entered 
by  the  trial  court  is  erroneous  and  should  be  reversed  for 
two  reasons :  first,  that  appellee  did  not  prove  the  regular- 
ity of  the  proceedings  including  the  levy  and  assessment 
leading  up  to  the  sale ;  second,  that  the  description  of  the 
premises  in  the  certificate  set  out  in  the  third  cause  of 
action  mentioned  in  the  petition  was  void  for  uncertain tr. 

The  determination  of  the  first  question  presented  must 
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depend  upon  the  effect  to  be  given  to  the  answer  filed  by 
appellants.     A  careful  examination  of  tliis'  answer  has 
^tisfied  us -that  it  amounts  to  an  admission  of  the  levy 
of  the  taxes  and  of  the  sale  as  alleged  in  the  petition, 
and  to  an  allegation  that  such  levy  and  sale  were  irreg- 
ular.     By  section  148,  chapter  12a^  Compiled  Statutes, 
1901,   governing  cities   of  the  metropolitan   class,  it  is 
provided  that  irregularities  in  making  assessments  or  in 
their  equalization,  or  in  the  manner  of  the  advertisement 
and  sale  of  property  for  delinquent  taxes  and  special  as- 
sessments, shall  in  no  way  be  held  to  invalidate  such  sale. 
Any  irregulaiity  in  the  sale  of  such  a  nature  as  to  make 
it  void  must  have  been  pointed  out  by  the  defendants. 
This  they  failed  to  do.     But  even  if  the  answer  filed  by 
defendants  was  not  an  admission  of  the  allegations  of 
plaintiff's  petition,  the  defendants  would  still  not  be  in 
a  position  to  complain.     It  appears  from  the  bill  of  ex- 
ceptions that  the  certificate  and  receipts  for  taxes  prior 
and  subsequent,  representing  the  money  paid  out  by  ap- 
pellees,  were  offered  and   received   in   evidence.     These 
were  sufficient  to  establish  a  prima  facie  case  on  behalf 
of  appellee. 

In  the  case  of  Ure  v.  Reichenherg ,  63  Neb.,  899,  decided 
at  this  term,  this  court,  speaking  by  Sedgwick,  J.,  said : 
"In  an  action  of  foreclosure  upon  a  tax  sale  certificate, 
and  for  prior  and  subsequent  taxes  and  special  assess- 
ments paid  by  the  holder  of  the  certificate,  the  certificate 
and  receipts  of  the  proper  oflftcer  for  prior  and  subsequent 
taxes  and  special  assessments  are  pnma  facie  evidence  of 
the  validity  of  the  taxes  which  they  represent."  It  follows 
from  this  that  the  first  contention  of  appellants  is  without 
merit  and  cannot  be  sustained. 

It  is  next  contended  that  the  description  of  the  premises 
in  the  certificate  alleged  in  the  third  cause  of  action  is 
totally  insuflftcient  to  support  a  valid  levy  of  taxes.  The 
description  mentioned  is  as  follows:  "Balance  of  tax 
lot  31,  in  section  34,  township  15,  range  13."  Tax  lot  31, 
as  entered  upon  the  records  of  Douglas  county  by  the  tax- 
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ing  officers  for  revenne  purposes,  is  an  irregular  tract  con- 
taining -57.30  acres.  From  this  irregular  tract  certain 
portions  were  from  time  to  time  sold  by  the  owner,  and 
passed  into  the  hands  of  other  parties.  As  these  portions 
of  the  tract  were  sold,  they  were  described  upon  the  rec- 
ords as  sub-tax  lots,  until,  in  1891,  there  remained  un- 
disposed of,  the  title  to  which  still  remained  in  appellants, 
27.04  acres,  which  were  described  on  the  tax  lists  as 
"balance  of  lot  31,"  giving  the  section,  town,  and  range 
in  which  the  land  was  located,  together  with  the  number 
of  acres  remaining  in  it 

Many  authorities  are  cited  in  briefs  of  counsel  for  both 
parties  touching  the  sufficiency  of  descriptions  contained 
in  deeds  and  other  instruments  and  as  to  what  in  law 
are  deemed  latent  and  patent  defects.  But  we  do  not 
deem  it  necessary  to  examine  or  discuss  at  length  these 
authorities,  as  it  is  not  required  in  the  determination  of 
the  question  here  presented.  By  section  142,  chapter  77, 
article  1,  Compiled  Statutes,  1901,  concerning  revenue, 
it  is  provided  that  "any  defect  in  the  description  upon  any 
assessment  book,  tax  collector's  book,  or  other  record,  of 
any  real  or  personal  prox)erty  assessed  for  taxation,  or 
upon  which  any  tax  is  levied,  or  which  may  be  sold  for 
taxes,  provided  such  description  be  sufficiently  definite  to 
enable  the  county  treasurer,  tax  collector,  or  other  officer, 
or  any  person  interested,  to  determine  what  property  is 
meant  or  intended  by  the  description'^  shall  be  deemed 
merely  irregularities,  not  in  any  w^ay  invalidating  the 
assessment.  There  can  be  no  doubt  that  under  this  pro- 
vision, the  description  of  this  property  as  "balance  of  tax 
lot  31,"  giving  section,  town,  and  range,  was  sufficient 
to  apprise  the  owners,  or  any  taxing  officer,  of  the  exact 
property  remaining  to  be  taxed,  and  w^as,  therefore,  suf- 
ficient. The  petition  filed  by  appellee  described  the  prop- 
erty in  the  same  terms  which  appear  in  the  certificates  and 
assessment  records,  and  defendants,  in  their  answer,  say : 
"Defendants  admit  that  Charles  L.  Van  Camp  is  the 
owner  of  the  property  described  in  said  petition,  and  that 
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defendants'  intereste  in  said  property  are  as  alleged  in 
Baid  petition."  In  the  face  of  tlie  evidence  in  this  ciase, 
and  this  admission  in  the  answer,  there  can  be  no  doubt 
that  the  owner  and  the  taxing  officers  of  both  the  city 
of  Omaha  and  Douglas  county  knew  exactly  the  property 
taxed  and  sold  as  set  out  in  the  petition.  This  being  true, 
appellants  were  in  no  manner  prejudiced  by  the  finding 
and  judgment  of  the  trial  court,  which  are  right  and  in 
accordance  with  taw.  It  is  therefore  recommended  that 
the  judgment  of  the  district  court  be  affirmed. 

Hastings  and  Day,  OC,  concur. 

Afpirubd. 


Ghablgs  B.  Oregoby  y.  JnuA  A.  Lbiayitt. 

Piled  Uabch  19,  190S.    No.  10,544. 

CommlBsloner'a  opinion.    Department  No.  8. 

Appeal  and  Error:  AsBioNino  Ebbor  in  OvEBRULino  Motion  iob  New 
Tblai~  a  Judgment  will  not  be  reversed  for  errors  of  law  oc- 
curring at  tbe  trial,  unless  it  la  alleged  In  the  petition  in  error, 
and  Bbown  bj  the  record,  that  the  court  erred  tn  overruling  the 
motion  for  a  new  trial. 

Bbrob  from  the  district  coart  for  Lancaster  county. 
Tried  below  before  Tdttlb,  J.     Affirmed. 

F.  H.  Woods  and  L.  E.  Winalow,  for  plaintiff  in  error. 

Hallcck  F.  Rose,  contra. 

Albebt,  O. 

All  the  assignments  of  error,  relied  upon  in  this  case, 
are  predicated  on  the  rulings  of  the  court  during  the 
progress  of  the  trial  and  are  covered  by  the  grounds  urged 
in  the  motions  for  a  new  trial.  The  ruling  of  the  court 
on  that  motion  is  not  complained  of  in  the  petition  in 
error.  Such  being  the  ease,  we  must  assume  that  the  rul- 
ing on  that  motion  was  satisfactory  to  the  plaintiff,  and 
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that,  whether  the  rulings  therein  complained  of  were  erro- 
neous or  not,  there  was  good  ground  for  overruling  the 
motion.  That  being  true,  the  errors  assigned  in  that 
motion  are  not  available  in  this  court.  See  Oandy  v.  Cum- 
mins, 64  Nek,  312. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  DufIfib,  CO.,  concur. 

Affirmed. 


Andrew  J.  McConaughy,  Assignee  of  W.  R.  Smith,  v. 

O.  J.  Farney  bt  al. 

Piled  March  19,  1902.    No.  10,762. 

Commissioner's  opinion.    Department  No.  3. 

Vendor  and  Purchaser:  Transfer  in  Fraud  of  Creditors:  Action  to 
Recovkb  Purchase  Price.  An  action  can  not  be  maintained  by  a 
vendor  or  his  assignee,  to  recover  from  his  vendee  the  purchase 
price  of  property  conveyed  in  fraud  of  creditors.  If  in  such  case 
the  transferee  participated  in  the  fraud,  the  maxim,  in  pari  delicto 
potior  est  conditio  defendentis,  applies.  If  he  did  not,  and  the 
property  has  been  taken  from  him,  without  his  fault,  by  the  de- 
frauded creditors,  there  has  been  a  breach  of  the  warranty  title 
accompanying  the  sale  which  will  defeat  a  recovery. 

Error  from  the  district  court  for  Hamilton  county. 
Tried  below  before  Bates,  J.     Reversed  with  instructions, 

Hainer  &  Smith,  for  plaintiff  in  error. 

Stark  d  Orosvenor,  contra. 

Ames,  0. 

William  R.  Smith  resided  and  was  in  business  aB  a 
retail  merchant  at  Aurora,  in  this  state,  and  was  in- 
solvent He  conveyed  his  stock  of  merchandise  to  the 
defendants  in  error  in  this  action,  Glover  and  Farney, 
and  received  in  part  consideration  therefor  the  promis- 
sory notes  of  the  latter.     Shortly  thereafter  he  made  a 
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general  assignmeiit,  nnder  the  statate,  for  the  benefit  of 
creditors  and  tamed  over  the  notes  to  his  assignee,  the 
plaintifF  in  error.  Certain  of  his  creditors,  by  meanB  of 
attnehments,  judgments  and  garnishments  and  a  suit  in 
the  nature  of  a  creditor'  bill,  obtained  a  decree  in  the 
district  court  for  Hamilton  county,  afterwards  affirmed 
in  this  court,  setting  aside  the  conveyance  as  to  them  as 
tieing  in  fi^aud  of  creditors,  and  compelling  the  vendees 
to  accoont  to  them  for  the  value  and  proceeds  of  the  prop- 
erty conveyed.  Meantime  the  assignee,  the  plaintiff  in 
error,  began  this  action  against  Glover  and  Farney  on 
the  notes.  The  defendants  herein  for  answer  pleaded  that 
the  sole  consideration  for  the  notes  in  suit  was  the  sale 
to  them  of  the  stock  of  goods  and  that  said  consideration 
had  failed,  or  woald  fail  if  the  above  mentioned  jndgment 
should  be  affirmed  on  appeal,  an  appeal  therefrom  then 
being  about  to  be  prosecuted.  But  the  defendants  denied 
any  complicity  in  or  knowledge  of  the  fraud  of  thdr 
vendor,  if  any  such  he  had  committed.  To  this  answer  the 
plaintifF,  after  interposing  a  general  demurrer  which  was 
overruled,  replied,  admitting  substantially  its  allegationa, 
but  saying,  "which  sale,  transfer,  delivery  and  conveyance 
this  plaintiff  affirms  and  ratifies  and  expressly  elects  to 
stand  thereon  and  tenders  no  issue  as  to  the  good  or 
bad  faith  of  said  sale  and  transfer."  Upon  the  issues  thus 
formed  the  cause  came  on  for  trial  before  the  court  and 
a  jury,  whereupon  it  was  "agreed  by  counsel  on  the  part 
of  the  plaintiff  and  the  counsel  on  the  part  of  the  defend- 
ants that  there  was  no  question  of  fact  in  this  case  that 
required  a  trial  by  jury,  and  after  argument  of  the  law 
on  the  part  of  the  plaintiff's  counsel  and  on  the  part  of 
the  defendants'  counsel,  then  the  court  should  either,  ac- 
cording to  its  opinion  of  tJie  law,  direct  a  verdict  for  the 
plaintiff  or  the  defendants  on  the  pleadings."  Pursuant 
to  the  authority  of  this  stipulation  the  court  instructed  a 
verdict  for  the  plaintiff  which  was  accordingly  returaed. 
Upon  motion  this  verdict  was  afterwards  set  aside  and  a 
new  trial  granted  and  sUll  later,  but  at  tbe  same  term  of 
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court,  Still,  Id  view  of  the  stipulation,  the  conrt  rendered 
upon  the  pleadings  a  judgment  of  dismissal  and  for  costs, 
from  which  a  petition  in  error  is  prosecuted  to  this  conrt 
The  defendants  in  error  seek  to  uphold  the  judgment  by 
the  argument  that,  inasmuch  as  the  assignee  is  not  a 
holder  for  value  of  the  notes  sued  upon,  but  stands  in  the 
shoes  of  the  pajee,  the  maxim,  in  pari  delicto  potior  eat 
conditio  defendentia,  applies,  and  should  have  defeated  a 
recovery.  As  to  the  general  efficacy  of  the  rule  which  the 
plaintiff  invokes  we  have  no  doubt  When  two  parties 
are  equally  concerned  in  a  transaction  forbidden  by  law, 
or  fraudulently  concocted  for  the  Injury  of  the  public  or 
innocent  third  persons,  the  court  will  not  lend  its  aid  for 
the  enforcement  of  any  alleged  obligation  between  the 
parties  growing  6nt  of  it,  but  this  arises  out  of  no  con- 
f^ideration  for  the  protection  of,  or  of  benefit  to,  the  de- 
fendant. As  is  said  in  Solinger  v.  Barle,  82  N.  Y.,  393, 
in  a  similar  case:  "Fair  dealing,  and  common  honesty, 
condemn  such  a  transaction.  If  the  defendants  here  were 
plaintiff  seeking  to  enforce  the  note,  it  is  clear  that  they 
I'onld  not  recover.  Cockshott  v.  Bennett,  2  Term  Rep. 
[Eng.],  763;  Leicester  v.  Rose,  i  East  [Eng.],  372.  The 
illegality  of  the  consideration  upon  well  settled  principles 
^vould  be  a  good  defense.  The  plaintiff,  although  he  was 
cognizant  of  the  fraud,  and  an  active  participator  in  it, 
would  nevertheless  be  allowed  to  allege  the  fraud  to  defeat 
the  action,  not,  it  is  true,  out  of  any  tenderness  for  him, 
but  because  courts  do  not  sit  to  pve  relief  by  way  of 
enforcing  illegal  contracts,  on  the  application  of  a  party 
to  the  illegality.  But  if  he  had  voluntarily  paid  the  note, 
he  could  not,  according  to  the  general  principle  applicable 
to  executed  contracts  void  for  illegality,  have  maintained 
an  action  to  recover  back  the  money  paid.  The  same  rule 
which  would  protect  him  in  an  action  to  enforce  the  note, 
protects  the  defendants  in  resisting  an  action  to  recover 
back  tie  money  paid  upon  it  NeUis  v.  Clark,  4  Hill  [N. 
Y,],  at  page  429."  Inhahitants  of  Worcester  v.  Eaton, 
11  Mass.,  368;  Randall  v.  Eoicard,  67  U.  S.,  585;  Marlatt 
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9.  Wartcickj  19  N.  J.  Eq.,  339.  But  inasmuch  sb  the 
defense  is  one  which  is  available  to  the  defendant  solely 
from  considerations  of  i)olicy,  and  not  because  of  any 
merit  that  can  be  imputed  to  him,  he  should  be  held  to 
the  uttermost  strictness  of  pleading  and  proof  in  seeking 
its  protection.  It  is  certainly  a  defense  not  more  difficult 
of  waiver  than  one  which  is  meritorious. 

Applying  these  principles  to  the  matter  in  hand  the 
ease  stands  thus :    The  consideration  of  the  notes  in  suit, 
to  wit,  the  sale  and  delivery  of  the  merchandise,  is  ad- 
mitted.   That  the  sale  was  fraudulent  on  the  part  of  their 
vendor.  Smith,  is  also  inferentially  admitted,  but  the  de- 
fendants denied  that  they  were  participants  in  the  fraud, 
and  this  denial  the  plaintiff  did  not  see  fit  to  controvert. 
The  fact  that  the  court,  in  another  suit  to  which  neither 
Smith  nor  his  assignee  was  a  party,  had  refuted  this 
denial  could  not  be  pleaded  as  an  estoppel  in  this  action 
or  in  any  way  affect  the  rights  of  the  parties  hereto  as 
between  themselves.     Two  courses  were  open  to  the  de- 
fendants, one  to  plead  the  fraud  of  Smith  and  their  own 
participation  therein,  which,  if  established  by  the  evidence, 
would  have  been  a  complete  defense;  the  other  to  have 
pleaded  that,  although  they  were  innocent  of  any  wrong- 
ful act  or  knowledge  on  their  part,  yet  Smith  had  been 
guilty  of  such  fraud,  negligence  and  wrong-doing  that, 
without  any  fault  of  their  own,  they  had  lost  the  property^ 
which  was  the  consideration  of  the  notes  sued  upon.     In 
other  words,  that  he  had  fraudulently  or  negligently  com- 
mitted a  breach  of  the  warranty  of  title  which  accompanied 
the  sale  of  the  goods.    Neither  of  these  issues  was  clearly 
or  distinctly  tendered,  and  for  that  reason  we  think  the 
plaintiff  in  error  was  entitled  upOn  the  pleadings  to  a 
judgment  in  his  favor. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted,  with  leave  to 
both  parties  to  amend  their  pleadings  if  they  shall  be 
advisei  so  to  do. 

Albert  and  Dupfib^  CO.,  concur. 
45 
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The  judgment  of  the  district  court  is  reversed  and  a 
new  trial  granted  with  leave  to  both  parties  to  amend  their 
pleadings  if  they  shall  be  advised  so  to  do. 

RBVEBSED  with  DIBBCnONS. 


Clarence  A.  Stare,  appellant,  v.  William  Voss  et  al., 

APPELLEES. 

FnsD  Maboh  19,  1902.    No.  10,874. 

Commissioner's  opinion.    Department  No.  1. 

1.  Taxation:    Foreolosxtbe  of  Lien:    Cebtificate  and  Receipts  as  Evi- 

dence. In  an  action  of  foreclosure  upon  a  tax-sale  certificate,  and 
for  subsequent  taxes  and  special  assessments  paid,  such  certificate 
and  receipts  signed  by  the  proper  ofiicers  are  prima  facie  evidence 
of  the  validity  of  the  taxes  represented  by  them.  Ure  v.  Reichen- 
herg,  63  Neb.,  899,  followed. 

2.  Taxation:    Fobeclosube  of  Lien:    Pleading:    Conbteuction.    Plead- 

ings construed,  and  held  to  entitle  plaintiff  to  a  Judgment. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Soott,  J.    Reversed. 

James  H.  Adams  and  H.  W.  Pennocky  for  appellant 

Ouy  R.  C.  Ready  contra^ 

KiRKPATRICK,  O. 

This  is  a  suit  brought  in  the  district  court  for  Douglas 
county  by  Clarence  A.  Starr,  plaintiff  and  appellant, 
against  William  Voss  and  others  to  foreclose  a  tax-sale 
certificate  issued  by  the  county  treasurer  of  Douglas  county. 
The  petition  sets  out  the  purchase  at  private  tax  sale  on 
June  9, 1892,  of  the  property  described  in  the  petition,  and 
alleges  the  issuance  and  delivery  of  the  certificate  of  tax 
sale,  of  which  a  copy  is  set  out,  and  that  appellant,  in 
order  to  protect  his  lien,  paid  various  county,  city  and 
special  taxes  for  the  years  from  1891  up  to  and  including 


1895,  setting  out  the  amounts.  The  defendant,  Emma  Wal- 
ler, answered,  pleading  that  she  was  the  sole  owner  of  the 
property  mentioned,  and  further  pleading  said:  "This 
defendant  admits  that  the  plaintiff  purchased  said  prem- 
ises on  the  9th  day  of  Jnne,  1892,  from  the  county  treas- 
urer of  Douglas  county  at  a  pretended  private  tax  sale 
for  the  year  1890."  The  defendant,  by  way  of  further 
answer,  regarding  subsequent  payments,  said :  "This  de- 
fendant has  no  knowledge  or  information  concerning 
whether  or  not  the  plaintiff  paid  the  said  several  sums  of 
taxes  as  set  out  in  the  petition,  and  this  defendant  there- 
fore denies  that  the  plaintiff  paid  said  taxes  or  any  part 
thereof."  Defendant  then  pleads  that  the  assessment  and 
levy  of  taxes  for  which  the  sale  was  made,  and  the  taxes 
subseqaently  paid,  are  void  for  many  reasons,  among 
which  are  that  the  levy  made  by  the  county  aathorities 
exceeded  the  fifteen  mills  authorized  by  the  constitution ; 
that  the  plaintiff  made  the  purchase  about  the  first  of 
June,  and  by  conspiracy  and  connivance  with  the  connty 
treasurer,  was  permitted  to  retain  his  money,  and  did  not 
pay  it  into  the  treasurer's  ofSce  until  the  2d  day  of  August, 
following;  that  the  special  taxes  were  invalid  because  the 
city  cooncil  failed  to  sit  one  day  as  a  board  of  equaliza- 
tion. To  this  answer  a  reply  was  filed  by  appellant,  con- 
sdsting  of  a  general  denial.  Trial  was  had  to  the  district 
court,  resulting  in  a  judgment  of  dismissal  of  appellant's 
petition.  During  the  progress  of  the  tnal  a  stipulation 
was  entered  into  as  follows:  "It  is  stipulated  by  and 
between  the  plaintiff  and  defendant  that  the  regular 
county  taxes  for  the  years  1893  and  1894  were  duly 
assessed  and  levied  upon  the  property  described  in  the 
petition;  also  stipulating  and  agreeing  that  the  regular 
city  taxes  of  the  city  of  Omaha  were  duly  assessed  and 
levied  upon  said  real  estate  for  the  years  1891,  1892,  1893, 
and  1894."  Upon  the  trial  appellant  offered  in  evidence 
his  certificate  of  purchase  and  his  receipts  showing  sub- 
sequent taxes  paid,  the  records  of  the  county  commis- 
sioners showing  the  sitting  of  the  board  of  equalization, 
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the  records  of  the  city  showing  the  sitting  of  the  council 
as  a  board  of  eqnalization,  and  the  assessment  rolls  of  the 
county  and  city  showing  the  levy  of  the  taxes.  To  all  of  this 
evidence  objection  was  made  by  defendant,  and  the  objec- 
tion sustained  hy  the  trial  court  While  tiiis  proffered 
evidence  is  contained  in  the  hill  of  exceptions,  under  the 
well  established  rule  in  this  state  it  can  not  be  considered 
on  appeal.  Some  evidence  offered  was  received  by  the  trial 
court,  bat  is  not  sufficiently  material  to  require  conaidera- 
tion  in  this  case. 

It  is  contended  on  behalf  of  appellant  that  the  judgment 
of  the  trial  court  in  dismissing  the  action  was  erroneous 
for  the  reason  that  appellant  was  entitled  to  a  judgment 
of  foreclosure  upon  his  petition.  The  correctness  of  this 
contention  is  denied  by  appellee,  who  insists  that  all  of 
the  evidence  having  been  excluded,  the  judgment  of  the 
trial  court  should  be  affirmed.  Under  the  rule  adopted 
in  this  court  as  announced  in  the  case  of  Ure  v.  Reichen- 
berg,  63  Neb.,  899,  that  "in  an  action  of  foreclosure  upon 
a  tax-sale  certificate,  and  for  prior  and  suhsequent  taxes 
and  special  assessments  paid  by  the  holder  of  the  certifi- 
cate, the  certificate  and  receipts  of  the  proper  officer  for 
prior  and  subsequent  ta:xes  and  special  assessments  are 
prima  facie  evidence  of  the  validity  of  the  taxes  which 
they  represent," — a  rule  which  may  be  regarded  as  settled, 
— an  admission  by  appellee  of  the  sale  as  set  out  in 
appellant's  petition  carries  with  it  the  presumption  that 
the  taxes  were  regularly  levied,  and  that  the  sale  is  valid, 
throwing  the  burden  of  proof  upon  appellee  to  estab- 
lish the  invalidity  of  the  taxes  for  which  the  property 
was  sold  and  those  which  were  subsequently  paid,  for  the 
reasons  set  out  in  her  answer.  There  is  no  doubt  that 
upon  the  pleadings  appellant  was  entitled  to  a  decree  of 
fort'<'losure  for  some  amount  and  that  the  judgment  of 
the  trial  court,  dismissing  appellant's  petition,  is  erro- 
neous, and  should  he  reversed.  Inasmuch  as  there  seem 
to  be  very  serious  questions  as  to  the  validity  of  some 
of  the  etibspquent  taxes  paid  by  appellant,  it  is  deemed 
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in  the  interest  of  jaetice  that  this  cause  be  remanded  for 
a  new  trial.  It  is  therefore  recommended  that  the  jadg- 
ment  of  the  district  court  he  reversed  and  the  cause  re- 
manded for  further  proceedings  in  accordance  witii  law. 

Hasqngs  and  Day,  GC,  concur. 

Bbvhbsbd  and  bbmandbd. 


Thb  Commsbcial  Stats  Bane  of  Obnoa,  Kbbkaska,  t.  S. 

B.  ROWLBI. 

iriLD  Haxch  19,  190S.    No.  1I.03E. 

CommlBaloner'B  opinion.    Department  No.  2. 

I.  Banka  and  Banking':  Title  of  Indorsee  to  Ghrck;  InooBSES  as 
Fabtt  Plaintdt.  The  Indorsee  ol  a  check  la  possessed  of  the 
legal  title  thereto,  and  Is  the  proper  part;  plaintiff  In  an,  action 
for  Its  collection. 

3.  AppeatauM  of  Party  mi  Wltnen.  An  appearance  of  a  partr  to 
testify  as  a  vttness  Is  not  an  appearance  to  the  action. 

3.  Garnishment:  E!bboneoii8  Judouekt  Aoainst  GABnisHEE;  Ltabilitt 
TO  Ihdobs^:  Appeal.  A  garnishee  should  appeal  from  an  erro- 
neous Judgment  against  him  as  acceptor  of  a  draft  or  order  ren- 
dered In  a  proceeding  against  the  drawer,  since  he  would  remain 
liable  to  an  indorsee.  If  he  pare  such  Judgment. 

Eeeoe  from  the  district  court  for  Nance  county.  Tried 
Ik-Iow  before  Albbbt,  J.    Apntied. 

M.  Y.  Moudy  and  W.  L.  Bote,  for  plaintiflE  in  error. 

Albert  Thompson  and  W.  F.  Gritchfield,  contra. 

Oldham,  C. 

On  tlie  11th  da;  of  March,  1896,  the  firm  of  Greek  & 
Wilbur,  a  copartnership,  engaged  in  business  in  Genoa, 
Nance  county,  Nebraska,  delivered  to  George  White,  "who 
then  resided  at  Genoa,"  tlie  following  check  on  the  Com- 
mercial State  Bank  of  Genoa: 
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"No.  880.  Genoa,  Nebraska,  March  11,  1896. 

"Commercial  State  Bank, 

"Successor  to  Bank  of  Genoa, 

"Pay  to  the  order  of  Geo.  White  four  hundred  twenty- 
five  doHars  for  bal.  on  71  cattle. 

"$425.      Due  May  1, 1896.  Greek  &  Wilbur." 

After  the  receipt  of  this  check  George  White  removed 
to  the  county  of  Nodaway,  in  the  state  of  Missouri,  and, 
as  the  evidence  shows,  made  a  purchase  of  lands  in  Mis- 
souri for  his  wife,  and  in  part  payment  of  the  purchase 
price  of  the  laud  indorsed  this  check  to  S.  R.  Rowley,  the 
plaintiff  in  the  court  below.  This  check  was  indorsed  to 
Rowley  before  maturity  and  by  Rowley  was  indorsed  to 
the  First  National  Bank  of  Maryville,  Mo.,  and  was 
transmitted  for  collection  by  the  First  National  Bank  of 
Maryville  to  the  defendant,  the  Commercial  State  Bank 
of  Genoa,  on  the  20th  day  of  April,  1896,  and  ten  days 
before  its  maturity.  This  check  was  paid  by  the  makers 
at  the  Commercial  State  Bank  of  Genoa  at  the  time  of  its 
maturity  on  the  1st  day  of  May,  1896.  On  the  day  that 
this  check  matured  and  was  paid  the  Commercial  State 
Bank  of  Genoa  was  summoned  as  garnishee  in  a  proceed- 
ing in  garnishment  in  aid  of  execution  on  a  judgment  ren- 
dered by  a  justice  of  the  peace  of  Nance  county  in  favor  of 
George  M.  Baer  and  against  George  White  for  |200  and 
costs;  and  subsequently  on  the  30th  day  of  May,  181)0,  the 
defendant  bank  was  again  summoned  as  garnishee  in  an 
attachment  proceeding  instituted  by  Henry  Seyfor  and 
against  George  White  for  $199  alleged  to  be  due  on  two 
promissory  notes.  The  defendant  bank  answered  as  gar- 
nishee in  each  of  these  proceedings  and  in  its  answer  set 
up  the  facts  with  reference  to  the  check.  Notwithstaiitling 
this  answer  the  justice  of  the  peace  entered  jud.uinent 
against  the  bank  as  garnishee  in  each  of  the  cases.  These 
two  judgments  aggregated  the  full  amount  of  the  check 
In  suit.  Because  of  these  garnishment  proceedings  the 
defendant  bank  refused  to  remit  the  proceeds  of  the  check 
to  the  First  National  Bank  of  Maryville,  and  subsequentlj 
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paid  the  proceeds  of  the  check  iuto  the  justice's  court  io 
discharge  of  the  two  jndgracnts  rendered  against  it  as 
garnifihee.  The  First  National  Bank  of  Maryville  charged 
the  check  back  to  the  account  of  plaintiff,  Rowley,  at  that 
bank  and  Rowley  hereupon  instituted  suit  on  this  check 
against  the  Commercial  State  Bank  of  Genoa  in  the 
county  court  of  Nance  county.  An  appeal  was  taken  from 
the  judgment  of  the  county  court  to  the  district  court  of 
Nance  county,  where  the  issues  above  set  forth  were 
properly  pleaded  and  a  jury  waived  and  trial  had  to  the 
court.  Judgment  .was  rendered  for  the  plaintiff  and  de- 
fendant brings  error  to  this  court. 

The  first  contention  of  counsel  for  the  defendant  bank 
to  which  our  attention  is  directed  is  that  the  evidence  in 
the  case  tended  to  show  that  plaintiff,  Rowley,  had  acted 
as  agent  for  one  Busby  in  the  sale  of  the  lands  to  White 
and  that  he  took  the  check,  indorsed  to  him  by  White,  as 
agent,  and  consequently  that  Busby  and  not  Rowley  is 
the  real  party  in  interest  in  this  suit.  Wliile  it  is  true 
that  plaintiff,  Rowley,  admitted  that  he  was  acting  as 
agent  for  Busby  in  the  sale  of  the  land  to  White,  it  is  also 
true  that  he  testified  that  he  accepted  this  check,  as  in- 
dorsee, aa  so  much  of  a  cash  payment  on  the  land  and  ac- 
counted to  Bushy  for  it  as  so  much  cash.  Aside  from  this 
there  is  no  merit  in  this  contention,  as  Rowley,  in  any 
event,  was  the  owner  of  the  legal  title  to  the  check  as  in- 
dorsee and  was  the  proper  party  to  prosecute  an  action  on 
it 

It  is  next  contended  1>y  counsel  for  the  defendant  bank 
that  plaintiff,  Rowley,  was  a  party  to  the  garnishment 
proceedings  in  the  justice's  court  and  is  therefore  bound 
hy  the  judgments  in  those  cases,  however  erroneous  they 
may  have  been.  This  claim  is  based  on  the  fact  that 
shortly  after  these  proceedings  were, instituted  plaintiff, 
Rowley,  came  to  Genoa  to  see  about  the  collection  of  his 
check  and  the  president  of  the  defendant  bank  told  him  of 
the  garnishment  proceedings  and  asked  him  to  give  a 
deposition  to  be  used  in  these  cases.    This  deposition  ap- 
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pears  to  have  been  given  and  afterwards  treated  as  evi- 
dence in  these  trials.  It  is  on  this  fact  alone  that  the  de- 
fendant banli  bathes  its  claim  that  plaintiff,  Bowlej,  was 
a  party  to,  and  had  his  rights  adjudicated  in  these  suits. 
It  is  no  doubt  true  that  where  a  party  has  been  sued  as  a 
defendant  and  not  served  with  proper  process,  but  never- 
thelesa  participates  in  the  trial  of  the  cause  and  offers 
evidence  in  his  own  behalf,  he  thereby  submits  himself  to 
[he  jurisdiction  of  the  court  and  by  his  conduct  waives  a 
service  of  process;  but  while  this  is  true,  it  is  equally  true 
that  one  who  is  not  a  party  to  a  cause  of  action  and  merely 
'appears  for  the  purpose  of  testifying  either  In  person  or 
by  deposition  does  not,  by  such  act,  constitute  himself  a 
pai-ty  to  the  action.  Nixon  v.  Downey,  42  la.,  78;  Scott 
V.  Hull,  14  Ind.,  136.  It  then  follows  that  the  rights  of 
plaintiff,  Rowley,  are  in  nowise  affected  by  these  garnish- 
ment proceedings,  unless  the  payment  of  the  judgments 
rendered  in  these  proceedings  is  sufficient  to  exonerate 
the  defendant  bank  from  a  furtlier  payment  of  this  check. 
In  determining  this  question  we  must  meet  it  as  it  is 
presented  to  tw  in  the  record.  The  record  shows  indis- 
putably that  this  was  a  negotiable  check  indorsed  before 
maturity  for  a  valuable  consideration  and  that  the  defend- 
ant bank  had  full  notice  of  this  indorsement  before  it  was 
summoned  as  garnishee  in  either  of  these  proceedings. 
There  is  no  question  of  a  fraudulent  assignment  involved 
here.  The  early  case  of  Cloiigh  v.  Buck,  6  Neb.,  at  page  348, 
quotes  with  approval  the  doctrine  announced  in  Gifffory 
V.  Higfjins,  10  Cal.,  340,  which  says ;  "From  the  very  na- 
ture of  a  promissory  note,  it  is  evident  that,  before  its 
maturity,  the  indebtedness  of  the  maker  thereon  cannot 
be  the  subject  of  attachment.  His  obligation  is  not  to  the 
payee  named  in  the  note,  but  to  the  holder,  whoever  he 
may  be.  From  its  negotiability,  it  may  often  pass  into 
the  possession  of  parties  entire  strangers  to  the  maker, 
and  even  if  held  by  the  defendant  at  the  time  of  garnish- 
ment, it  does  not  follow  that  it  would  be  in  his  hands  at 
its  maturity,  and,  if  transferred  before  maturity  to  a  bona 
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pde  holder  it  could  be  enforced,  even  if  paid  open  the  at- 
tachment" It  seems  clear  from  this  authority  that  the 
defendant  hank  was  not  liable  as  garnishee  in  the  cases 
in  which  it  was  summoned,  and  however  conclusive  the 
judgment  of  the  justice's  court  may  now  be  between  the 
parties  before  it,  it  was  rendered  vrithout  adjudicating  the 
righU  of  the  indorsee  of  the  check,  and  hence  is  no  protec- 
tion to  the  garnishee  in  this  action.  As  this  judgment 
against  the  garnishee  would  not  protect  it  against  an  ac- 
tion by  the  indorsee  of  this  check  it  was  its  duty  to  appeal 
from  the  erroneous  judgment  of  the  justice  of  the  peace 
instead  of  paying  its  money  into  court  Montagtte  v. 
Mifcrs,  11  Heist.  [Tenn.],  339;  Waples,  Attachment  and 
Garnishment,  page  515;  2  Wade,  Attachment,  sections 
458  and  481. 

We  therefore  conclude  that  the  judgment  of  the  learned 
trial  court  should  be  affirmed,  and  so  recommend. 

BABNiis  and  Pound,  CC,  concur. 

Affirmed. 


Washington  County  t.  W.  E.  David  bt  al. 

Filed  Much  19, 1902.    No.  11.063. 
CommlBBfoner'e  opinion.    Department  No.  2. 

1.  Countlea;    Bonos:    Lace  of  Aothoritt  to  Isaux:    Estopfkl  as  8tTp> 

PLYIHO  AuTHOBiTT.  Wliere  bonds  of  a  count;  au  lesned  without 
any  anthority.  tbe  subsequent  conduct  o{  the  officers  of  tbs  connty 
toward  tmnds  so  Issued  can  not  create  an  estoppel  which  will 
supply  this  want  of  original  authority. 

2.  ConntlM:    Isscancb  of  Bonds:    Lono  AcquiEscsncz:    ConSTBUcnoH. 

A  grant  of  power  to  a  county  to  Issue  bonds  tn  aid  of  internal 
fmprorements,  If  seasonably  challenged,  should  be  strictly  con- 
strued; but  after  a  long  acquiescence  In  the  exercise  of  the  power, 
and  after  the  consideration  bas  fully  passed  and  bonds  are  Issued 
under  an  apparent  authority  which  hare  passed  Into  tbe  hands  of 
purcbaaem  for  value,  a  more  liberal  rule  of  construction  In  favor 
of  the  existence  of  the  power  should  be  applied. 

Errob  from  the  district  court  for  Washington  connty. 
Tried  below  before  Bakbb,  J,    Reversed  with  directions. 


Washington  County  #.  David. 

Herman  Aye,  County  Attorney,  for  plaintiff  in  error. 

F.  S.  Hoicell,  contra. 

B.  T.  White,  J.  B.  Sheean,  F.  Dolezal  and  W.  J.  C<mrt- 
right,  amid  cwI<b. 

OlJ>HAM,  C. 

On  the  9th  day  of  Jane,  1868,  an  election  was  held  in 
Washington  county,  Nebraska,  tovote  on  a  proposition  to 
execute  and  deliver  bonds  of  the  said  connty  to  the  Sioux 
City  &  Pacific  Railroad  Company  in  the  sum  of  $75,000. 
at  seven  per  cent,  interest,  payable  by  an  annual  levy  of 
one  inill  on  the  dollar  of  the  taxable  property  of  the  county 
until  the  debt  and  interest  should  be  paid.  This  })roposi- 
tion  received  a  majority  of  the  votes  cast  at  such  election. 
The  election  was  held  under  the  provisions  of  chapter  9  of 
the  Revised  Statutes  of  1866.  After  the  election  the  road 
was  constructed;  and,  its  construction  completed,  the  road 
was  put  in  operation  in  the  year  1869.  Before  the  comple- 
tion of  the  road  on  February  15, 1869,  an  act  was  passed  by 
the  territorial  legislature  giving  specific  power  to  issue 
bonds  to  aid  in  the  construction  of  any  railroad.  In  Janu- 
ary, 1870,  the  board  of  county  commissioners  of  Washing- 
ton county  in  retjiilar  session  made  a  record  finding  that 
the  railroad  had  been  completed  and  that  the  railroad  com- 
pany was  entitled  to  the  bonds  and  directed  the  bonds  to 
be  issued  and  signed  by  two  members  of  the  board,  naming 
them,  and  the  clerk  under  the  seal  of  the  said  county.  The 
bonds  were  accordingly  issued  and  delivered  to  the  rail- 
road ccnnpany  and  sold  by  the  company  to  various  pur- 
cha-sers.  From  the  time  of  the  issuance  and  delivery  of  the 
bonds  the  authorities  of  the  county  of  Washington  treated 
these  bonds  as  a  valid  and  bindiag  obligation  and  made  an 
annual  levy  of  one  mill  for  their  payment  as  provided  for 
in  the  contract  under  which  they  were  issued.  The  one  mill 
levy  being  insufficient  to  pay  the  interest  on  the  bonds  the 
amount  of  tli"  indebtedness  kept  on  accumulating  until  in 
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1899  the  entire  indebtedness  on  these  bonds  af;gregatefl 
about  9180,000.  In  May,  1899,  the  board  of  connty  commis- 
sioners of  Washington  county  undertook  to  refund  these 
bonds  in  the  manner  prescribed  in  sections  38  and  39  of 
chapter  9  of  Compiled  Statutes  of  1899,  by  an  issue  of 
f  100,000  of  refunding  bonds  bearing  three  and  three- 
foortha  per  cent,  interest,  payable  in  twenty  years,  to  be 
exchanged  for  these  outstanding  bonds.  Notice  of  this  pro- 
posed exchange  of  bonds  was  duly  given  and  a  time  ap- 
pointed for  taxpayers  to  make  their  objections,  as  provided 
by  section  39,  supra.  W.  E.  David  and  four  other  taxpay- 
ers filed  objections  to  the  refunding  of  these  bonds.  The 
substance  of' the  objections  was  that  the  bonds  had  been 
issued  without  any  authorily  and  were  not  a  legal  obliga- 
tion of  the  county.  There  was  also  a  formal  objection  that 
the  bonds  had  been  signed  by  only  two  of  the  three  county 
commissioners.  The  matter  was  thereupon  certified  to  the 
district  court  for  Washington  county,  as  provided  by  sec- 
tion 39,  supra,  and  a  trial  was  had  to  one  of  the  judges  of 
this  court.  The  objections  were  sustained  and  the  bonds 
declared  to  have  been  issued  without  authority  and  illegal. 
The  board  of  county  commissioners  of  Washington  connty 
immediately  served  notice  of  their  intention  to  appeal  to 
this  court,  as  provided  by  section  39,  supra,  and  the  cause 
is  now  here  for  final  adjudication. 

It  is  urged  for  our  serious  consideration  by  the  connty 
attorney  of  Washington  county,  who  represents  the  com- 
missioners in  this  appeal,  that  these  bonds  have  been  ad- 
judged a  legal  and  binding  obligation  of  that  county  by 
the  United  States  court  of  appeals  in  the  recent  case  of 
Waahmgton  County  v.  Williams,  111  Fed.  Rep.,  801,  and 
that  unless  a  decision  is  rendered  by  tliis  court  which  will 
anthorize  the  refunding  of  these  bonds  under  the  favor- 
able proposition  now  submitted,  the  taxpayers  of  the 
county  will  either  be  subject  to  a  one  mill  levy  on  each  dol- 
lar of  their  assessed  valuation  for  an  indefinite  length  of 
time  or,  if,  as  is  more  probable,  the  taxable  wealth  of  the 
county  keeps  on  increasing  the  one  mill  levy  will  compel 
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them  to  pay  the  entire  amount  of  their  indebtedness  at  the 
high  rate  of  seven  per  cent,  interest. 

Looking  for  the  authority  to  issue  these  bonds^  we  find 
all  that  then  existed  in  section  19  of  chapter  9  of  the  Ter- 
ritorial Laws  of  Nebraska  in  the  revision  of  1866,  which 
is  as  follows:  "The  said  commissioners  shall  have  power 
to  submit  to  the  people  of  the  county,  at  any  regular  or 
special  election,  the  question  whether  the  county  will  bor- 
row money  to  aid  in  the  construction  of  public  buildings, 
the  question  whether  the  county  will  aid  or  construct  any 
road  or  bridge,  or  to  submit  to  the  people  of  the  county  any 
question  involving  an  extraordinary  outlay  of  money  by 
the  county ;  and  said  commissioners  may  aid  any  enterprise 
designed  for  the  benefit  of  the  county  as  aforesaid,  when- 
ever a  majority  of  the  people  thereof  shall  be  in  favor  of 
the  proposition,  as  provided  in  this  section.^'  Now,  unless 
the  issue  of  these  bonds  is  authorized  by  a  proper  construc- 
tion of  this  section  of  the  territorial  statute  it  is  wholly 
wanting.  If  there  was  no  authority  in  existence  at  the 
time  the  election  for  these  bonds  was  held  to  vote  aid  to  a 
railroad  company,  it  would  be  very  unsafe  to  say  that  be- 
cause an  act  was  passed,  after  the  election  was  held  and 
before  the  road  was  actually  completed  and  the  bonds  is- 
sued, that  did  clearly  confer  a  right  to  issue  bonds  of  this 
nature,  that  this  subsequent  act  would  support  the  validity 
of  an  election  held  a  year  before  it  came  into  existence. 

The  question  then  arises  as  to  what  rule  of  construction 
we  should  apply  to  the  territorial  statute  above  quoted, 
which  was  in  force  at  the  time  the  election  for  these  bonds 
was  held.  Should  it  be  construed  strictly  and  all  doubts 
resolved  against  its  power  to  issue  these  bonds ;  or,  should 
a  more  liberal  rule  be  applied,  in  view  of  the  conduct  of 
the  county,  through  the  action  of  its  officers,  in  treating 
this  obligation  as  binding  for  a  long  period  of  time?  We 
have  no  doubt  that  if  there  was  an  entire  want  of  power  to 
issue  these  bonds,  the  subsequent  conduct  of  the  officers 
of  the  county  toward  the  bonds  so  issued  could  not  create 
an  estoppel  which  would  supply  their  want  of  origiuui 
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anthority.  We  are  inclined  to  the  view  that  a  more  liberal 
rule  is  indulged  in  reBolying  doubts  as  to  the  exiHtence  of 
power  to  issue  bonds  when  the  consideration  for  the  bonds 
has  been  received  by  the  municipality  and  Ihe  bonds,  even 
though  non-negotiable,  have  passed  into  the  hands  of  pur- 
chasers for  value  and  their  validity  is  not  seasonably  ques- 
tioned than  would  be  indulged  in  if  the  question  of  the 
want  of  power  is  challenged  before  or  even  immediately 
after  the  issue  of  the  bonds.  This  theory  of  construction 
is  supported  by  a  long  line  of  decisions  of  the  supreme 
rourt  of  the  United  States.  Atchison  Board  of  Education 
r.  Dp  Kay,  148  V.  8.,  591 ;  Mayer  v.  Denniaon,  69  Fed.  Rep., 
.^8;  I'ortumouth  Savings  Bank  v.  City  of  Springfield,  i 
Fed.  Rep.,  276;  Supervisors  v.  Schenk,  5  Wall.  [U.  8.], 
772.  And  the  same  rule  has  been  sanctioned  by  most  of  the 
courts  of  last  resort  of  the  several  states.  Leaventcorth, 
L.  <t  G.  R.  Co.  V.  Commissioners,  18  Kan.,  170;  Society  for 
Snrings  v.  City  of  New  London,  29  Conn.,  175;  State  v. 
Van  Horn,  70  Ohio  St.,  330;  Barrett  v.  County  GouH  of 
Schuyler  County,  44  Mo.,  198.  Oar  own  court  commends 
this  rule  in  its  decision  in  Cook  v.  City  of  Beatrice,  32  Neb,, 
RO.  If,  then,  we  should  apply  a  liberal  rule  of  construction 
to  the  powers  granted  in  the  territorial  statute  above 
cited,  and  should  resolve  doubts  in  favor  of  instead  of 
against  the  power  because  of  the  long  acquiescence  in  and 
acknowledgment  of  the  validity  of  these  bonds  by  the  offl- 
cers  of  the  county  and  because  the  consideration  has  fully 
passed  for  which  the  bonds  were  issued,  we  can,  without  a 
strained  construction,  say  that  the  power  conferred  to 
submit  the  question  "whether  the  county  will  aid  or  con- 
struct any  road  or  bridge"  can  be  construed  to  be  broad 
enough  to  include  aid  to  be  voted  to  a  railroad.  Without 
entering  into  a  discussion  that  would  be  more  profitable 
to  lexicographers  than  to  courts  as  to  the  exact  meaning 
and  signification  of  the  word  "road"  as  used  in  this  statute, 
it  is  sufficient  to  say  that  courts  themsedves  have  differed 
as  to  whether  the  word  "road,"  in  its  generic  use,  is  suffi- 
cient to  include  a  railroad. 
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The  supreme  court  of  the  state  of  Indiana  in  two  cases. 
The  Ev(m8ville,  I.  &  O.  S.  L.  R.  Co.  v.  The  City  of  Emm- 
ville,  15'Ind.,  395;  and  City  of  Aurora  v.  West,  9  Ind.,  74, 
held  that  the  word  "road"  in  its  generic  sense  includes  a 
railroad.  To  the  same  effect  is  the  holding  of  the  supreme 
court  of  the  United  States  in  Van  Hostrup  v.  Madison. 
City,  1  Wall.  [U.  S.],  291. 

The  supreme  court  of  Iowa,  in  the  case  of  Dubuque 
County  V.  Dubuque  d  P.  R.  Co.,  4  G.  Greene  [la.],  4,  held 
to  the  same  effect;  but  this  case  was  subsequently  over- 
ruled in  the  case  of  Stokes  v.  County  of  Scott,  10  la.,  166. 

This  then  leaves  the  question  in  some  doubt,  and  had 
the  question  of  this  authority  been  seasonably  challenged 
before  the  bonds  were  issued  it  would  certainly  have  been 
entitled  to  very  serious  consideration,  but,  as  we  view  it, 
in  harmony  with  the  authorities  cited  we  should  now  re- 
solve this  doubt  in  favor  of  the  existence  of  the  authority. 
As  this  was  the  only  question  presented  for  our  considera- 
tion, and  the  only  one  relied  upon  by  the  objectors,  it  is 
recommended  that  the  judgment  of  the  district  court  be 
reversed,  and  that  the  cause  be  remanded  with  directions 
to  the  district  court  to  enter  a  judgment  declaring  the 
amount  owing  upon  such  bonds  as  of  the  day  that  such 
finding  of  validity  is  made. 

Barnbs  and  Pound,  CO.,  concur. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  with  directions  to  the  district  court  to 
enter  a  judgment  declaring  the  amount  owing  upon  such 
bonds  as  of  the  day  that  such  finding  of  validity  is  made. 

BbVEBSBD   with   DIBBCnONS. 


Smith  V.  Smith. 

Jennie  C.  Smith,  appellee,  t.  Darwin  B.  Smith,  ap- 
pellant, BT  al. 

Filed  March  18,  1902.    No.  11,174. 

Commiasioner's  opinion.    Department  No.  8. 


2.  Judgmenta;  Res  Judicata:  Application.  The  doctrine  of  res  judi- 
cata appll«iB  only  to  final  Judgments,  not  to  Interlocutory  Judg- 
menta  or  orders,  whlcb  tbe  court  may  vacate  or  modify  upon  a 
further  bearlhg. 

Appeal  from  the  district  court  for  Boone  county. 
Tried  below  before  THOMFStJN,  J.    Affirmed. 

Baldrige  &  De  Bord,  for  appellant. 

J.  A.  Price,  contra. 

Alrekt,  C. 

This  action  waB  brought  by  Jennie  O.  Smith  against 
Darwin  B,  Smith  and  others  to  forwlose  a  mortgage,  ex- 
ecuted to  her  by  the  said  Darwin  B,  Smith  and  his  wife, 
on  certain  real  estate  in  Boone  county.  The  defendants 
made  default,  and  a  decree  of  foi*eclosure  was  entered  as 
prayed.  Within  the  statutory  time  the  defendant,  Dar- 
win B.  Smith,  filed  a  request  for  Btay.  Thereafter  he  filed 
a  pi'tititm  in  the  district  murt,  asking  that  the  plaintiff  be 
ret-^tiained  from  pvoreeding  to  a  sale  under  her  decree  of 
foref'losure,  that  said  decree  he  set  a^iide,  and  that  he  be 
permitted  to  defend.  Issue  was  joined  in  this  second 
case,  and  trial  was  had  which  resulted  in  a  decree  whereby 
the  decree  in  the  foreclosure  case  was  vacated,  and  leave 
granted  the  said  defendant  to  appear  in  that  case  and 
make  his  defense.  It  was  further  provided  in  said  decree 
that  the  two  cases  he  consolidated,  permitting  the  parties 
thereto  to  have  an  adjudication  of  such  defenses  as  they 
might  have.     Afterward,  in  defense  of  the  foreclosure 
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case,  the  said  defendant  pleaded,  that  the  only  considera- 
tion for  the  mortgage  was  the  execation  and  delivery  of  a 
deed  of  conveyance,  by  the  plaintiff  to  him,  of  an  un- 
divided one-half  of  the  mortgaged  premises ;  that  her  title 
thereto  wag  based  on  a  deed  esiecuted  and  delivered  to 
her  by  her  husband,  now  deceased,  in  his  lifetime,  who,  at 
the  time  of  snch  conveyance,  was  the  owner  of  the  same 
in  fee  simple;  that  plaintiff's  deed  to  the  defendant  con- 
tained the  usnal  covenants  of  warranly  of  title;  that  at 
the  time  of  the  conveyance,  to  tiie  plaintiff  by  her  hns- 
band,  of  the  said  premises,  he  was  of  ansonnd  mind  and 
lacked  sufficient  mental  capacity  to  execute  such  convey- 
ance; that,  therefore,  at  the  time  of  the  conveyance  by  the 
)»Iaintiff  to  the  defendant,  she  had  no  title  to  the  premises 
in  question,  and  consequently  there  was  a  breach  of  her 
covenants  of  warranty.  The  mental  capacity  of  plaintiff's 
grantor,  at  the  time  of  the  execution  of  his  deed  to  her,  ap- 
pears to  have  been  the  only  question  of  fact  tried  in  the 
case.  There  was  a  finding  and  decree  (or  the  plaintiff, 
and  the  defendant,  Darwin  B.  Smith,  brings  the  case  here 
on  appeal. 

It  is  strenuously  urged  that  the  evidence  is  wholly  in- 
sufficient to  sustain  a  finding  that  the  plaintiff's  grantor 
had  mental  capacity  to  execute  the  deed  hereinbefore 
mentioned.  To  set  out  at  length  the  evidence  bearing  upon 
this  point  would  serve  no  useful  purpose.  We  have  ex- 
amined it  with  some  care.  While  we  are  satisfied,  from 
a  reading  of  the  testimony,  that  the  grantor  was  not  of 
perfectly  sound  mind  at  the  time,  yet,  whether  he  had 
Hufficient  mental  capacity  to  understand,  in  a  reasonable 
manner,  the  nature  and  effect  of  such  conveyance,  is  a 
question  upon  which,  from  the  evidence  reasonable  min^ 
might  easily  differ;  consequently,  it  cannot  be  said  that 
the  finding  of  the  court,  upon  this  point,  is  not  sustained 
by  sufficient  evidence. 

It  is  insisted  by  the  appellant,  that,  as  in  the  action 
brought  to  restrain  the  plaintiff  from  proceeding  under 
her  first  decree  of  foreclosure,  the  court  found  that  her 


iMwy  V.  Ain«riaa&  Exchtmga  Bank. 

grantor  was  insane  at  the  time  he  executed  the  deed  to 
her,  the  qaestlon  of  his  insanity  in  the  last  trial  was  tea 
judicata.  Bat  from  the  fact  that  that  actioD  was  con- 
8olidat«M)  with  the  present  one;  that  it  was  expressly  pro- 
vided in  that  decree  that  the  first  decree  of  foreclosure 
should  be  vacated  and  the  defendant  be  let  in  to  defend ; 
and  that  the  sole  issue  tried  at  the  last  hearing  was  the 
mental  capacity  of  sach  grantor,  shows  coneluslTety  that 
the  decree,  vacating  the  original  decree  of  foreclosure,  was 
interlocntory  only  and  so  intended  by  the  trial  court  It 
was  not  a  final  decree,  for,  from  its  very  nature,  the  court 
reserved  the  issues  therein  involved  for  further  considera- 
tion upon  a  fuller  bearing,  and,  consequently,  the  power 
to  vacate  or  modir  such  decree  thereupon. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

Ames  and  Duffib,  GC,  concur. 


Edwin  Jellbt  v.  The  Ambbioan  Exohanqe  Bank  eti  al. 

FnjD  Habgh  19,  1S02.    No.  11,SU. 
Commlssioner'B  opinion.    Department  No.  3. 

i.  Oftralshiaant:  Arrnunr  fob  Sttumons:  Sufficiency.  An  affidavit 
for  a  iminmons  In  gamlBbment  examined,  and  heU  Catall;  de- 
fective. 

%.  Oftmiflhmant:  AirmATiT:  Bxoitai.  or  Aaraor.  Tbe  better  practice 
requires  tbe  tact  of  agency  In  an  affldant  for  attacbment  or 
gamlBhmeBt  to  be  sworn  to  by  tbe  affiant  and  not  set  out  by  way 
of  recital  merely. 

Ebrob  from  the  district  court  for  Cass  counl^.    Tried 
below  before  Bamsbs,  J.    Reversed. 

EcUoin  Jeary,  Jesse  h.  Root  lud  Allen  Beeson  for  plain- 
tiff in  error. 

William  Deles  Dernier  and  E.  D.  Trams,  contra. 


i 
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DUFBTH,  C. 

The  principal  qiiestioD  in  this  riiRc  is  the  sufficiency  of 

an  affidavit  as  a  basis  for  garnishment  proceedings  after 

judgment.    The  affidavit  is  in  the  following  form : 

"Ambbioan  Exchange:  Bank,  a  Corporation,  'i 

^-  C 

L.  W,  Mbybes,  first  name  unknown.  ) 

"American  Exchange  Bank,  by  W.  S.  Waters,  cashier, 
plaintiff  in  the  above  entitled  action,  being  first  duly 
sworn,  deposes  and  says  that  on  the  12th  day  of  May,  1896, 
plaintiff  recovered  a  judgment  against  L.  W.  Meyers,  de- 
fendant, for  the  Slim  of  $66.54  and  $3.45  costs  in  an  action 
pending  before  John  Clements,  a  justice  of  the  peace  of 
Cass  county,  and  that  on  the  5tb  day  of  June,  1896,  an  exe- 
cution was  duly  issued  on  said  judgment  and  delivered  to 
Charles  Rivett,  constable  of  said  county,  and  was  by  him 
on  the  5th  day  of  June,  1896,  returned  wholly  nnsatisfied, 
as  no  property  was  found  upon  which  to  levy.  Affiant  fur- 
ther states  that  he  has  good  reason  to,  and  does  believe, 
that  Edwin  Jeary  and  M.  D.  Wells  &  Co.  have  property  of, 
and  are  indebted  and  have  property  in  their  possession  and 
nnder  their  control  by  virtue  of  a  chattel  mortgage  of  said 
L.  W.  Meyers.  W.  8.  Waters,  Cashier. 

"Subscribed  in  my  presence  and  sworn  to  before  me  this 
5th  day  of  June,  1896.  John  Clements, 

"Justice  of  the  Peace." 

In  our  opinion  the  affidavit  is  fatally  defective.  It  no- 
where appears  in  the  affidavit  that  Waters,  cashier,  made 
oath  to  the  same.  On  its  face  it  purports  to  be  the  affidavit 
of  the  American  Exchange  Bank  and  not  of  any  individ- 
ual. It  is  entirely  clear  that  no  indictment  for  perjury' 
could  be  sustained  against  Waters  for  any  false  statement 
contained  therein,  and  this,  as  we  understand,  is  the  prin- 
cipal test  of  the  sufficiency  of  an  affidavit  of  that  char- 
acter. We  have  been  referred  to  the  case  of  Moline,  Mil- 
burn  d  Stoddard  Go.  v.  Curtis,  38  Neb.,  520,  as  authority 
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in  support  of  the  BuflBcienrv  of  the  affidavit  in  tliis  case.  , 
An  examination  will  show  that  there ,ia  no  similarity.  It 
distinctly  appears  from  the  affidavit  in  the  case  referred 
to  that  it  was  the  affidavit  of  S.  W,  Croy,  the  agent  of  the 
plaintiff  in  the  action.  And  such  also  was  the  case  in 
Whipple  V.  Bill,  36  Neh.,  720;  Rudolf  v.  McDonald,  6 
Xeb.,  163;  Tessier  v.  Enghhart,  38  Neb.,  167,  and  Jamten 
V.  Mundt,  20  Neb.,  320.  In  all  of  these  eases  it  distinctly 
appears  that  the  same  was  sworn  to  by  the  party  subscrib- 
ing the  same.  Our  statute,  section  244,  Code  of  Civil  Pro- 
cedure, requires  the  affidavit  to  be  made  by  the  judftn)ent 
creditor,  his  agent  or  attorney.  While  the  question  has 
never  been  directly  passed  upon  in  this  state,  we  believe 
the  better  practice  is  to  require  the  fact  of  agency  to  be 
sworn  to  aa  other  matters  of  fact,  and  not  inserted  in  the 
affidavit  as  a  mere  recital.  Miller  v.  Adams,  52  N.  T.,  409, 
is  cited  as  an  authority  to  the  effect  that  the  agent  or  at- 
torney making  the  affidavit  need  not  swear  to  his  author- 
ity. We  think  the  case  went  no  further  than  to  hold  that 
where  the  affidavit  was  made  by  an  attorney  who  con- 
ducted the  case,  his  authority  would  be  presumed  in  that 
matter,  as  ih  other  matters 'connected  with  his  appear- 
ance. Where  the  whole  record  taken  together  discloees 
that  the  affiant  is  the  plaintiff  or  airent  or  attorney  of  the 
plaintiff,  it  is  undoubtedly  sufficient;  but  in  this  case  the 
record,  outside  of  the  affidavit,  is  silent  as  to  Waters  or  his 
relations  to  the  bank. 

In  Tessier  v.  Enf/lehart,  18  Neb.,  167,  it  is  intimated 
that  the  affidavit  must  show,  not  by  way  of  recital,  hut  as 
one  of  the  facts  to  be  verified  by  the  oath  of  the  affiant, 
that  he  is  either  plaintiff  or  agent  or  attorney  of  the  plain- 
tiff. We  do  not,  however,  place  our  decision  upon  this 
ground,  bnt  upon  the  ground  that  the  affidavit,  or  rather 
the  want  of  an  affidavit,  was  fatal  to  the  jurisdiction  of 
the  justice.  The  garnishee  might  waive  the  invalidity  of 
the  affidavit  and  subject  himself  to  the  jurisdiction  of  the 
court,  but  he  could  not  by  an  appearance  give  the  court 
iariadiction  over  any  property  of  the  defendant  in  the 
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garnishment  proceedings  or,  by  his  appearance,  confer 
upon  the  justice  jurisdiction  over  effects  or  property  of 
the  defendant  in  his  hands,  jurisdiction  of  which  the  stat- 
utes provide  must  be  acquired  by  affidavit  setting  out  par- 
ticular facts. 

In  Stcen  v.  Norton,  45  Wis.,  412,  the  court  said :  "In 
the  special  statutory  proceedings  of  garnishment,  attach- 
ment as  mesne  procesa,  replevin,  and  the  like,  in  justices' 
courts,  the  justice  acquires  jurisdiction  of  the  proceeding 
only  by  compliance  with  the  statutory  conditions;  and 
where  there  is  no  such  compliance  on  plaintiff's  part,  a 
voluntary  appearance  by  defendant,  and  submission  of 
his  person  to  the  jurisdiction  of  the  court,  can  not  waive 
the  defect"  This  coort  announced  the  same  rule  in  State 
L\  Duncan,  37  Neb.,  631.  The  second  paragraph  of  the  syl- 
labus of  the  opinion  is  as  follows :  "In  order  that  proceed- 
ings in  garnishment  may  be  pleaded  against  third  parties, 
it  must  affirmatively  appear  from  the  record  that  the  steps 
were  taken  necessary  to  confer  jurisdiction,  and  a  volun- 
tary appearance  and  answer  by  the  garnishee  does  not  sup- 
ply the  place  of  such  jurisdictional  proceedings." 

We  believe  that  on  the  merits  the  judgment  of  the  dis- 
trict court  was  right,  and  we  would,  were  it  possible  with- 
out violating  what  we  believe  to  be  fundamental,  l^al 
principles,  afl&rm  the  judgment.  A  proceeding  in  garniah- 
ment  by  which  the  plaintiff  in  an  action  seeks  to  reach  the 
rights  and  effects  of  tbe  defendant  by  calling  into  court 
some  third  party  who  has  such  effects  in  his  possession  or 
who  is  indebted  to  the  defendant  is  an  extraordinary  pro- 
ceeding, and  is  maintainable  only  because  the  statute  gives 
that  right.  The  authorities  all  agree  that  before  the  right 
can  be  exercised,  before  the  court  can  take  jurisdiction  and 
proceed  in  the  matter,  all  steps  prescribed  by  statute  must 
be  strictly  observed.  The  reasoning  of  Judge  Ryan  in 
Steen  v.  Norton,  supra,  is  irresistible  and  conclusive  upon 
this  question,  and  this  court  in  8tate  v.  Duncan,  «u/pra,  has 
announced  its  concurrence  in  his  views.  We  think  the 
question  is  not  an  open  one,  and  following  the  rule  hereto- 


Vol.  2]  JANUARY  TERM,  1902.  66l 

Greeley  County  v.  Gebhardt. 

fore  announced  by  this  court,  we  recommend  that  the 
judgment  of  the  district  court  be  reyersed. 

Ames  and  Albert,  GC,  concur. 

Bbvbbsbd  and  bemandhd. 


The  County  op  Gbisbley  v.  P.  and  A.  Gbbhabdt. 

FizJED  Maboh  19,  1902.    No.  11,237. 
Commissioner's  opinion.    Department  No.  1. 

1.  Countiee:   Review  of  Claim:   NotiOb  or  Afpbai.:    Statutes.    Where 

a  claim  has  been  disallowed  by  the  county  commissioners  and  a 
notice  of  appeal  given  to  the  county  clerk  within  the  time  lim- 
ited by  statute,  an  indorsement  upon  such  notice  as  follows:  "I 
hereby  accept  service  of  the  within  notice/'  is  sufficient  proof  that 
the  service  of  the  notice  has  been  made. 

2.  Evidence:    Value  of  Pbopebty:    Quaufication  op  Witjiesses.    Resi- 

dent owners  of  farm  property  in  the  particular  locality,  who  are 
acquainted  with  the  land  in  question,  are  qualified  to  testify  as  to 
its  value,  although  no  recent  sales  have  been  made  in  the  locality 
upon  which  to  base  the  estimate  of  value. 

Error  from  the  district  court  for  Greeley  county.  Tried 
below  before  KbndaLiL,  J.    Affirmed. 

J.  R.  Swamiy  for  plaintiff  in  error. 

Scott  &  Howa/rd,  contra^ 

Day,  C. 

The  defendants  in  error  filed  a  claim  with  the  county 
commissioners  of  Greeley  county  for  damages  sustained 
by  them  by  reason  of  the  establishment  of  a  public  road 
along  and  through  certain  lands  owned  by  the  defendants 
in  error.  The  damages  claimed  arise  out  of  an  appropria- 
tion for  the  purposes  of  the  road  of  about  four  acres  of 
land  belonging  to  the  defendants  in  error,  and  also  by 
reason  of  having  to  move  a  fence  along  the  north  and  west 
sides  of  said  land.     The  board  allowed  the  claim  to  the 
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amount  of  f32,  and  diaallowed  the  balance,  from  which 
decision  the  defendants  in  error  appealed  to  the  district 
court  In  the  district  coort;  a  jury  waa  waived  and  a  trial 
had  to  the  court,  which  found  that  there  wa^  dne  to  the 
defendants  in  error  from  the  plaintiff  in  error  npon  the 
account  set  forth  in  the  petition  the  sum  of  f90,  and  or- 
dered that  the  cause  be  remanded  to  the  county  commia- 
sioners  for  payment.  From  this  judgment  the  plaintiff  in 
error  has  brought  the  case  to  this  court  by  proceedings  in 
error. 

It  is  contended  by  the  plaintiff  in  error  that  the  court 
had  no  jurisdiction  over  the  parties  becaase  no  notice  of 
appeal  was  ever  served  upon  the  county  clerk  as  required 
■  by  law.  There  is  no  dispute  that  the  notice  of  appeal  was 
given  to  the  county  clerk  within  the  time  limited  by  stat- 
ute. The  principal  point,  however,  sought  to  be  made  is 
that  the  clerk  was  not  served  with  the  notice  of  appeal. 
Tlie  manner  of  taking  an  appeal  from  an  order  of  the 
county  board  in  this  class  of  cases  Is  regulated  by  section 
89  of  chapter  78  of  the  Compiled  Statutes,  which,  in  sn 
far  as  it  relates  to  the  subject  now  under  discussion,  is  as 
follows:  "but  notice  of  such  appeal  miMt  be  served  on  the 
county  clerk  within  twenty  days  after  the  decision  is 
made."  A  notice  of  appeal  was  made  oat  and  given  to  the 
county  clerk,  who  wrote  thereon  the  following  indorse- 
ment: "I  hereby  accept  service  of  the  within  notire, 
James  Fox,  County  Clerk."  The  legal  effect  of  this  ac- 
<(']jtance  of  service  merely  obviated  the  necessity  of  fur- 
ther proof  that  the  notice  of  the  api)eal  had  been  given 
to  the  clerk.  The  object  of  the  notice  of  the  appi«l 
is  to  apprise  the  county  as  a  body  corporate  that  an 
appeal  has  been  taken,  so  that  it  may  through  its  proper 
olUcers  prepare  for  trial.  The  notice  of  the  appeal  within 
the  time  limited  by  statute  has  been  held  to  be  indispen- 
siible  to  the  right  to  exercise  it.  Richardxon  County  v. 
Mih-H,  14  Neb.,  311.  The  notice  of  the  appeal  could  be 
served  by  ;i  simple  delivery  of  the  notice  to  the  county 
clerk,  as  waa  done  in  this  case.     The  proof  that  it  was 
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served  could  be  made  by  the  return  of  the  officer  serving  it 
OP  by  the  affidavit  of  the  party  making  the  service,  if  he 
were  not  an  officer.  We  see  no  valid  reason  why  the 
party  upon  whom  the  service  is  made  may  not  furnish  the 
proof  of  service  by  an  acknowledgment  or  acceptance  of 
the  service 

It  was  also  contended  that  it  was  error  to  permit  cer- 
tain witnesses,  including  one  of  the  defendants  in  error, 
to  testify  as  to  the  value  of  the  land  taken.  The  witnesses 
referred  to  were  farmers  living  in  the  vicinity  who  knew 
the  land  in  question  and,  in  the  case  of  the  defendant  in 
error,  resided  upon  the  land.  They  knew  of  no  recent 
sales  in  that  vicinity,  in  fact  none  had  been  made  for 
several  years,  and  for  tliat  reason  it  is  urged  they  were  not 
qualified  to  give  testimony  as  to  its  value.  It  is  a  well 
recognized  rule  that  to  qualify  a  witness  to  give  testi- 
mony concerning  the  value  of  land  he  must  be  shown  to 
possess  some  knowledge  upon  the  subject;  it  would  seem, 
however,  that  the  amount  or  scope  of  his  knowledge  would 
relate  more  to  the  weight  and  effect  which  should  be  ac- 
corded to  his  testimony,  rather  than  to  the  right  to  give  it. 

In  ChuagOy  B.  &  Q.  R.  Co.  v.  Shafer^  49  Neb.,  at  page  31, 
this  court,  in  discussing  this  question  said:  "It  is  suffi- 
cient that  resident  owners  of  land  in  a  farming  neighbor- 
hood have  generally  been  held  competent  witnesses  to  the 
value  of  real  estate  in  such  community.  In  a  leading  case 
upon  the  subject,  Robertson  v.  Kncpp^  35  N.  Y.,  91,  the 
witnesses,  all  of  whom  were  residents  of  the  immediate 
neighborhood,  some  being  engaged  in  farming  and  others 
retired  farmers,  were  held  competent  without  further 
showing.  In  the  opinion  it  is  said :  ^There  are  no  certain 
data  which,  if  given,  will  fix  the  value  of  land.  The  same 
data  will  produce  widely  different  results  as  to  the  value, 
depending,  i)erhaps,  on  location  and  the  use  to  which  it 
can  be  applied,  or  upon  the  demand.  The  value  of  land 
in  the  vicinity  is  usually  understood  by  all  of  the  residents 
of  a  farming  neighborhood,  without  respect  to  occupation.' 
The  opinion  of  such  a  witness  may  not  be  the  best  or  most 


satisfactory  evidence  attainable,  and  yet  it  ia  difficult  to 
conceive  of  persons  better  qualified  to  testify  apon  the 
subject  of  the  value  of  farming  lands  than  resident  own- 
ers of  like  property  in  the  particular  locality.  It  is,  to  say 
the  least,  competent  evidence,  ita  weight  or  probative 
force  to  be  determined  by  the  jury  and  depending  upon 
the  facts  of  the  particular  case." 

In  our  opinion  the  judgment  of  the  lower  court  is  amply 
sustained  by  the  evidence,  and  we  therefore  recommend 
that  the  judgment  be  affirmed. 

Hastings  and  Kibkpatmok,  CC,  concur. 


Joseph  G.  Swan,  ■  Sheriff    op    Pawnee    County,  Ne- 
BEASKA,  V.  Rebecca  Fist. 

rUED  March  19,  1902.    No.  11,242. 
ComtnlBBloner's  opinion.    Department  No.  S. 

tnntructlons   es- 

2.  BepleTln:    Admission  and  Exclusion  of  Evidence  No  Erbob.    The 

action  of  the  trial  court  In  admitting  and  excluding  testimony, 
approved. 

3.  Beplevin:    FAmoRB  to  Oivx  UNHEBTAKina:    Hbasube  or  Dakaqes, 

Where  a  plaintiff  In  replevin  falls  to  Bire  an  undertaking  and 
the  action  proceeds  under  section  193  of  the  Civil  Code,  the 
measure  of  plaintiff's  damage  is  the  value  of  the  property  taken, 
with  seven  per  cent.  Interest  from  the  time  of  the  wrongful  taking. 

4.  Seplevin;    Failure  to  Give  Undertaking:    Alternative  Jodokent 

Without  Prejudice.  In  such  an  action  the  judgment  should  be 
for  the  amount  of  damages  found  due  the  plaintiff  by  the  verdict 
of  the  Jury  and  should  not  be  for  the  return  of  the  property;  but 
where  a  Judgment  la  entered  In  the  alternative  for  the  return  of 
the  property  or  the  damages  assesBed,  the  defendant  can  not  com- 
plain of  such  an  Irregularity  In  the  form  of  the  Judgment,  because 
It  Is  without  prejudice  to  him. 

Ebkob    from    the   district   court    for   Pawnee    county. 
Tried  below  before  Stuli.,  J.    Affirmed. 
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Story  d  story,  for  plaintiff  in  error. 

Francis  Martin  ^snd  lA/ndsay  &  Roper,  contra. 

Oldham^  O. 

This  was  a  suit  in  replevin  instituted  by  Rebecca  Fist 
against  tlie  sheriff  of  Pawnee  county,  Nebraska,  for  a 
stock  of  goods  held  by  the  sheriff  under  attachment  writs 
sued  out  against  Herman  Fist.  The  only  question  in- 
volved is  as  to  the  ownership  of  the  goods.  Plaintiff,  Re- 
becca Fist,  having  failed  to  procure  a  bond  for  the  delivery 
of  the  goods,  the  sheriff  retained  possession  of  the  stock 
and  the  action  proceeded  as  one  for  damages  for  the  value 
of  the  goods  taken.  Plaintiff  had  judgment  in  the  court 
below,  and  defendant  sheriff  brings  error  to  this  court 

A  former  judgment  in  favor  of  the  plaintiff  in  this  cause 
was  reviewed  on  error  in  this  court  and  the  judgment 
reversed  for  errors  committed  by  the  trial  court  in  the  ad- 
mission of  testimony.  See  Sloan  v.  Fist,  53  Neb.,  691,  74 
N.  W.  Rep.,  45.  The  facts  connected  with  the  alleged  pur- 
chase of  the  stock  of  goods  in  dispute  by  plaintiff,  Rebecca 
Fist,  are  fully  set  forth  in  the  opinion  by  Irvine,  C,  in  this 
case  at  its  former  hearing  and  need  not  be  again  stated. 
The  evidence  introduced  in  support  of  the  judgment  which 
we  are  asked  to  again  review  is  in  all  essentials  the  same 
as  that  introduced  at  the  first  trial  of  the  cause,  the  only 
material  additions  being  the  testimony  introduced  neces- 
sary to  cure  the  defect  in  the  admission  of  the  checks  of 
Herman  Fist  with  the  indorsement  thereon  "Ohg.  R. 
Fist  a-c." 

A  large  portion  of  the  brief  filed  in  behalf  of  plaintiff 
in  error  is  devoted  to  a  discussion  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  A  careful  examination 
of  the  testimony  offered  in  the  trial  below  leads  us  to  the 
conclusion  that  much  competent  testimony  was  introduced 
in  behalf  of  Rebecca  Fist  strongly  tending  to  show  the 
absolute  good  faith  of  her  purchase  for  a  valuable  consid- 
eration of  the  stock  of  goods  in  dispute.    The  court  gave 
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ten  instructions  at.  the  request  of  plaintiff  in  error  on  the 
question  of  tlie  bona  fides  of  tiiis  purchase.  These  instruc- 
tions were  drawn  as  favorably  for  the  conteiition  of  plain- 
tiff in  error  as  it  was  possible  for  tlie  learned  and  able 
counsel  that  represented  him  to  construct  them,  and  it 
seems  to  us  as  though  they  contained  everything,  pre- 
sented in  the  most  favorable  manner,  that  the  plaintiff  in 
error  was  entitled  to  at  the  hands  of  the  trial  court 

Five  instructions  were  given  at  the  request  of  counsel 
for  Rebecca  Fist  and  objection  is  only  made  to  one  of 
these  instructions  in  the  brief  of  plaintiff  in  error.  This 
was  an  instruction  that  treated  of  the  rights  of  relatives 
to  deal  with  each  other.  It  is  not  contended  that  this  in- 
struction contained  aay thing  within  itself  that  was  in- 
herently wrong,  but  it  is  merely  suggested  that  it  might 
have  led  the  jury  to  believe  that  if  Rebecca  Fist  had  any 
interest  in  the  goods  either  as  owner  or  mortgagee,  and 
had  procured  the  same  by  a  fair  course  of  dealing  with 
her  brother-in-law,  then  she  would  be  entitled  to  recover 
in  this  action.  We  do  not  think  that  the  instruction  could 
have  led  the  jury  to  any  such  a  conclusion  as  this,  for  it 
was  and  should  have  been  construed  in  connection  with  all 
the  other  instructions  given;  and  the  other  instructions 
told  the  jury  that  she  claimed  the  goods  as  the  owner  of 
the  stock  by  purchase  from  Herman  Fist,  and  all  the  evi- 
dence introduced  on  her  behalf  tended  to  support  this 
contention. 

A  large  number  of  vague  and  uncertain  allegations  of 
error  of  tlie  trial  court  in  the  admission  of  evidence  are 
dimly  outlined  in  the  brief  of  plaintiff  in  error.  Many  of 
these  allegations  are  so  indefinite  and  uncertain  in  the 
manner  presented  that  we  are  hardly  justified  in  exam- 
ining into  them  at  all.  But,  nevertheless,  we  have  investi- 
gated the  record  of  the  trial  court  in  its  holdings  and  are 
fully  convinced  that  there  is  little  of  error  and  nothing 
of  prejudice  in  its  rulings  on  the  admission  and  exclusion 
of  evidencft  The  court  gave  the  plaintiff  in  error  the 
widest  and  most  liberal  range  in  his  cross-examination  of 
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the  witnesses  who  testified  in  behalf  of  Rebecca  Fist  and 
in  no  manner  obstructed  their  thorough  and  searching  in- 
vestigation of  every  fact  and  circumstance  that  in  the 
remotest  manner  tended  to  discredit  the  good  faith  of  her 
transactions  with  Herman  Fist.  Much  evidence  offered 
by  plaintiflf  in  error  that  was  very  remote  in  its  bearing 
on  the  question  at  issae  was  admitted  by  the  trial  court 
and  nothing  was  excluded  except  such  as  v/aa  plainly  and 
clearly  incompetent  and  immaterial. 

It  is  urged  by  counsel  for  plaintiff  in  error  that  the 
judgment  rendered  by  the  trial  court  !a  excessive  and  is 
contrary  to  law.  As  set  forth  in  the  statement  of  this 
cause,  Rebecca  Fist,  the  plaintiff  in  the  lower  court,  failed 
to  give  a  replevin  undertaking  and  the  action  proceeded 
as  one  for  damages  under  section  193  of  the  Code  of  Civil 
Procedura  The  court  instructed  the  jury  that  if  it  found 
for  plaintiff,  the  measure  of  her  damages  should  be  the 
value  of  the  property  at  the  time  it  was  taken,  with  interest 
from  the  time  of  taking  at  the  rate  of  seven  per  cent.  This 
was  clearly  the  correct  rule  by  which  her  damage  should 
be  measured.  Under  this  instruction  the  jury  returned  a 
verdict  for  plaintiff  for  the  value  of  the  property  as  shown 
by  the  evidence  and  seven  per  cent,  interest  from  the  time 
of  taking.  On  this  verdict  the  court  entered  an  alternative 
judgment  providing  for  either  a  return  of  the  property  or 
a  judgment  for  the  damages  as  returned  by  the  verdict.  So 
much  of  the  judgment  of  the  court  as  provided  for  a  return 
of  the  property  was  plainly  unwarranted  by  the  law.  The 
judgment  should  have  responded  to  the  verdict  and  have 
been  for  damages  alone.  Philleo  v.  MoDwiald,  27  Neb,, 
142,  42  N.  W.  Rep.,  904.  But  we  can  not  see  how  the 
plaintiff  in  error  could  be  in  any  manner  injured  by  this 
alternative  judgment,  as  it  only  gave  him  an  election  to 
which  he  was  not  entitled  in  the  manner  in  which  he  might 
satisfy  the  judgment  In  the  case  of  Philleo  v,  McDonald, 
sii-pia.  tlip  cdiiiiiliiiiit  was  iiiadr  hy  Mil'  defendant  in  rho 
lower  court  because  the  court  rt-fiiscd  to  cuter  an  alterna- 
tive Judgment  in  a  case  similar  to  this,  and  the  court  held, 
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and  rightly  too,  that  he  was  not  entitled  to  have  each  jodg- 
ment  entered.  While  it  is  clear  that  the  action  of  the 
court  in  rendering  an  alternatlTe  judgment  In  this  caae 
was  erroneous,  yet  it  is  equally  clear  that  its  action  was 
in  nowiee  prejudicial  to  the  plaintiff  in  error.  Plaintiff 
-in  error  simply  got  more  than  he  deserved  by  this  judg- 
ment and  of  this  he  should  not  complain. 

It  ig  therefore  recommended  that  the  judgment  of  the 
district  court  be  afiOrmed. 

BABNE6  and  Pound,  CO.,  concur. 

Affibmbd. 


Ralph  B.  Osgood,  appbu^eid,  v.  Neilson  Westovbb,  afphi> 

LANT,    ImPLBADBD    WITH    MaEY    Cabman    BT   AL.,   AP- 
PEILLBES. 

PiLKD  MABce  19,  1902-    No.  11,!60. 

CommlBSlo'ner'a  opinion.    Department  No.  S. 

Taxation:  FoBEOLoeusE  or  Liek:  Limitation  or  Aotioiib.  When  land 
has  been  sold  for  taxes  and  the  suit  to  forecloae  the  lien  therefor 
1b  not  Instituted  within  Ave  years  from  the  expiration  of  the 
time  to  redeem,  the  Hen  Is  extlngnilBhed  and  ceasee  to  be  a  charge 
upon  the  land.  The  statute  in  tliat  rtepect  does  not  merely  oper- 
ate to  defeat  the  remedy,  but  UmltA  the  duration  of  the  Hen  Itself. 
Alexattder  v.  Bltaffer,  8S  Neb.,  812,  followed. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Fkost,  J.    Affirmed. 

E.  S.  Wooley,  for  appellant. 

M'ilson^  4&  Brown,  contra, 

Oldham,  0. 

This  is  an  appeal  by  a  cross-petitioner  from  the  judg- 
ment of  the  district  court  dismissiiig  his  cross-petition  in 
a  foreclosure  proceeding  in  the  court  below.  The  crose- 
petitinn  was  filed  for  the  purpose  of  foreclosing  a  tax  lien 
based  ou  four  tax  certificates  alleged  to  have  been  pur- 


chased  by  the  croBa-petitioner.  These  tax  certi&catxa  were 
dated  NoTember  20,  1890.  The  petition  in  this  case  was 
not  filed  until  November  3, 1898,  and  the  cross-petition  of 
appellant  was  not  filed  nntil  January  4,  1899;  hence  the 
cross-petition  shows  on  its  face  that  more  than  five  years 
bad  elapsed  from  tiie  time  a  right  of  action  accrued  on 
these  certificates  before  the  filing  of  the  suit  in  which  this 
lien  is  sought  to  be  enforced. 

In  the  case  of  Alexamder  v.  Shaffer,  38  Neb.,  812,  this 
court  held  that  "When  land  has  been  sold  for  taxes  and 
the  suit  to  foreclose  the  lien  therefor  is  not  instituted 
within  five  years  from  the  expiration  of  the  time  to  re- 
deem, the  lien  is  extinguished  and  ceases  to  be  a  charge 
upon  the  laud.  The  statute  In  that  respect  does  not  merely 
operate  to  defeat  the  remedy,  but  limits  the  duration  of  the 
lien  itself."  It  is  therefore  manifest  that  the  judgment  of 
the  learned  district  court  in  dismissing  this  cross-petition 
was  right  and  we  recommend  that  it  be  affirmed. 

Babnbs  and  Pound,  00.,  concur. 


MiNBBTA  G.  BOBBHTS,  APPBLLBB,  V.  FSANK  A.  BOTTBE,  AP- 
PELLANT. 
Tnm  Mabch  IS,  IMS.    No.  11,376. 
CommlBBloner'H  oplnloD.    Department  No.  S. 

Hortease  For«cloaure:  0BJK(7noRB  to  Afpbauui,:  Whxk  BIase.  Ob- 
JecUooB  to  the  appr&lBement  of  real  estate,  sold  under  •  dacreie  at 
forecl<wure,  to  be  aTailatle,  muat  be  made  before  sal*. 

APPEAL  from    the  district  court  for  Ouster   conn<y. 
Tried  below  before  Sullivan,  J.    Affwmed. 


J.  R.  Bean,  for  appellant 
Alpha  Morgan,  control 


Colour  '-  BIlllngBley. 

Albbbt,  O. 

ThiB  is  an  appeal  from  an  order  confirming  a  sale  of 
real  estate  nnder  a  decree  of  foreclosure.  The  objections 
relied  upon  for  a  revereal  of  the  order  of  confirmation  are 
based  solely  on  matters,  other  than  fraud,  pertaining  to 
the  appraisement  of  the  premises  sold,  and  were  raised 
for  the  first  time  by  a  motion  filed  after  the  sale  had  been 
made,  in  which  both  defendants  joined.  That  such  objec- 
tions, to  be  available,  must  be  made  before  sale  is  too  well 
settled  to  require  a  citation  of  authorities.  Even  had 
they  been  made  before  sale  in  this  case  they  must  have 
been  overruled  as  to  one  of  the  defendants,  at  least.  As 
both  joined  in  the  motion,  it  was  properly  overruled  as  to 
both. 

It  is  recommended  that  the  order  of  confirmation  be 
affirmed. 

Ames  and  Duffiq,  GC,  conenr. 

Affibmbd. 


HoEATio  Colony,  appellee,  t,  Joseph  Bilunusley  bt 

AL.,  APFBUjANTS. 

Filed  Mabch  19,  1902.    No.  11,283. 

CommlBS loner's  oplDloa.    Department  No.  1. 

1.  Kortgags  roreelosuro:    Objectio.n  to  Time  OF  Holding  Sale:    No 

Prejudice.  Objection  tliat  sale  was  by  etatidard  time  and  no  men- 
tion made  of  that  fact  In  notice  held  to  ebow  no  ground  for  setting 
aside  Bale  wbere  no  preludlce  appears  and  sale  vas  held  open  one 

2.  Hortgage  Poreclosurei    Mistake  or  DAfE  or  Decrke  in  Oudeb  ok 

Sale.  Objection  that  order  of  sale  recited  a  wrong  date  of  decree 
held  Immaterial. 

3.  Appeal  and  Error:    Sionikq  Complete  Redobd.    Requirements  as  to 

signing  complete  record  are  directory,  and  not  essential  to  validity 
of  court's  action. 

Appi-l\l  from   the  district  court  for  Buffalo   county. 
Tried  below  before  Sullivan,  J.    Affirmed. 
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Oolony  V.  Billlngsley. 

B.  0.  Hostetler,  for  appellants. 
A.  B.  Cofrothy  contra. 

Hastings,  0. 

This  is  an  appeal  from  a  decree  of  confirmation  by  the 
district  court  for  Buffalo  county.  Objection  was  made  to 
the  confirmation  on  eleven  grounds.  Only  three  are  urged 
in  the  brief,  and  none  others  will  be  considered.  These 
are,  1st,  that  the  sale  was  advertised  for  2  o'clock  P.  M., 
and  was  held  according  to  standard  time  instead  of  sun 
time ;  2d,  that  the  order  of  sale  recites  a  decree  of  Jlay  24, 
1899,  when  in  fact  the  decree  was  rendered  on  May  24, 
1898;  3d,  that  the  complete  record  of  the  decree  had  not 
been  signed  by  the  judge. 

So  far  as  the  first  objection  is  concerned,  it  appears 
from  an  affidavit  that  the  sale  was  opened  at  2  o'clock  P. 
M.  standard  time,  and  closed  at  3  o'clock  standard  time. 
The  advertisement  was  for  a  sale  at  2  o'clock  P.  M.  On 
the  authority  of  Searles  v.  Averhoffy  28  Neb.,  668,  this 
advertisement  is  claimed  to  mean  sun  time  and  that  the 
sale  by  standard  time  was  irregular.  No  prejudice  ap- 
pears, and  by  the  showing  the  sale  was  kept  open  a  half 
hour  after  the  advertised  time.  The  other  objections  are 
not  claimed  to  have  caused  any  prejudice.  The  advertise- 
ment announced  a  sale  under  the  decree.  The  order  of 
sale  was  unnecessary  and  its  misrecital  of  the  date  of  the 
decree  is  not  deemed  important.  The  objection  that  the 
complete  record  had  not  been  signed  does  not  seem  to  re- 
quire any  consideration.  The  statute  cited  as  to  complete 
record,  and  the  time  of  making  and  signing  are  directory 
and  are  not  made,  nor  were  they  intended  to  be,  a  pre- 
requisite to  the  validity  of  the  court's  acts. 

It  is  recommended  that  the  action  of  the  trial  court  be 
affirmed. 

DAT  and  Kirkpatbick,  OC,  concur. 

Affibmbd. 


Foster  T.  Fittnui. 

Chaeleb  E.  Fostbb  V.  Benjamin  F.  Pitman. 

Fqk  iiAStm  19.  1902.    No.  11,184. 

Gommtflaloner'B  opinion.    Department  No.  8. 

ITmuTi-  InmxBT  Takin  in  Adtucb.  Inlereit  or  any  part  of  tbe  In- 
terest agreed  npon  for  a  loan  of  money  may  be  taken  Id  advance, 
and  the  transactfon  la  not  nsurloUB  provided  the  amount  retained 
as  advanced  Interest  and  the  rate  stipulated  for  in  the  note  do  not 
together  exceed  ten  per  cent,  for  the  time  the  loan  la  to  run. 
Pierce,  Wriffht  A  Co.  v.  Dave}/,  43  Neb.,  45. 

Eebob  from  ihe  dietrict  court  for  Dawefi  coimty.  Tried 
below  before  Hollenbbce,  J.    Afiirmed. 

Allen  Q.  Fisher,  for  plaintiff  in  error. 

Albert  W.  Critea,  contra. 

DUFTD,  0. 

This  is  an  action  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  on  a  promissory  note  made 
August  15, 1889,  and  maturing  June  1, 1894.  The  note  i» 
for  f  450,  payable  to  the  Security  Investment  Company  or 
order,  and  by  that  company  indorsed  to  the  defendant  in 
error.  The  defendant  below  pleaded  usury  as  a  defense*, 
and  also  that  the  plaintiff  below  was  not  the  owner  of  the 
note,  bat  had  purchased  the  same  as  the  agent  of  the  de- 
few^nt  and  held  it  in  trust  for  him.  The  jury  returned  a 
verdict  for  the  plaintiff  below.  A  motion  for  a  new  trial 
was  orermled  and  judgment  entered  on  the  verdict,  from 
which  Foster  has  taken  error  to  this  court  We  may  dis- 
pose of  the  claim  that  Pitman  purchased  the  note  for 
Foster  with  the  observation  that  we  find  no  evidence  in 
the  record  to  support  such  a  defense,  and  we  have  care- 
fully examined  not  only  all  that  was  allowed  to  go  to  the 
jury,  but  also  all  that  was  offered  by  Foster  and  refused 
by  the  court. 

Sometime  in  1899  the  secretary  of  the  Security  Invest- 
ment Company  wrote  Pitman  that  they  held  a  note  and 
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mortgage  made  bj  Foster  in  1889,  and  that  he  desired  to 
learn  the  present  condition  and  valne  of  the  security.  He 
also  stated  that  they  would  prefer  to  sell  the  mortgage 
claim  rather  than  to  foreclose  it  Some  farther  corres- 
pondence was  had  and  Pitman  wrote  the  company  Febru- 
ary 20,  1899,  that  he  thought  he  could  make  a  trade  so  as 
to  realize  f  150  for  the  note  and  mortgage,  and  on  Febru- 
ary 24, 1899,  the  company  sent  Pitman  the  note  and  mort- 
gage properly  indorsed  and  March  31,  1899,  Pitman  re- 
mitted |150  in  payment  This  action  was  commenced 
April  24,  1899,  and  this  is  absolutely  all  the  evidence  in- 
troduced or  offered  tending  to  show  that  Pitman  pur- 
chased the  mortgage  for  Foster  or  that  the  action  was 
instituted  prior  to  the  transfer  of  the  note  and  mortgage 
to  Pitman.  Upon  the  trial  of  the  case  the  defendant  re- 
guested  the  right  to  open  and  close,  asserting  that  the  bur- 
den of  proof  was  on  him  to  establish  his  defense.  This 
was  denied  by  the  court  and  error  is  assigned  thereon. 

The  answer  of  the  defendant  admitted  the  making  of 
the  note,  but  denied  each  and  every  other  allegation  of  the 
petition.  Before  Pitman  could  recover  the  burden  was  on 
him  to  show  that  the  note  had  been  duly  indorsed  to  him. 
■  Under  the  pleadings  as  they  stood  if  no  evidence  had  been 
introduced,  judgment  would  have  been  given  for  the  de- 
fendant Had  Foster  admitted  the  assignment  of  the  note 
and  the  amount  claimed  as  due  thereon,  the  burden  would 
then  have  been  upon  Mm  and  entitled  him  to  the  opening 
and  closing.  There  was  no  error  in  the  holding  of  the 
court 

The  note  is  for  {450,  maturing  in  five  years  lacking  two 
months  and  fifteen  days,  and  draws  seven  per  cent  inter- 
est per  annum.  At  the  time  the  note  was  made.  Pitman, 
who  acted  as  agent  for  the  Security  Investment  Company, 
withheld  from  the  amount  of  the  loan  the  sum  of  f58.70, 
being  three  per  cent  interest  taken  in  advance.  This  left 
1391,30,  which  Pitman  claims  was  paid  over  to  Foster 
after  deducting  $20,  paid  for  insurance  and  the  making 
and  examination  of  the  abstract  and  some  other  expensee 
47 
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connected  with  the  loan.  Under  onr  statute,  interest  or 
any  part  of  the  interest  agreed  upon  may,  by  express 
agreement  of  the  parties,  be  taken  in  advance.  Rose  v. 
Mmiford,  36  Neb.,  148;  Pierce,  Wright  d  Co.  v.  Davey,  43 
Neb.,  45;  Upton  v.  O'Donahtie,  32  Neb.,  565;  Guthrie  v. 
Hamilton,  45  Neb.,  766. 

A  careful  computation  demonstrates  that  the  amount 
retained  from  the  loan  by  way  of  advance  interest  and 
seven  iMjr  cent  on  the  face  of  the  note,  f450,  does  not  ex- 
ceed the  statutory  rate  of  ten  per  cent.  There  was  no 
usury  in  the  transaction,  unless  it  arose  from  Pitman's, 
who  acted  as  agent  for  the  Security  Investment  Company 
in  making  the  loan,  deducting  $20  for  the  items  above 
enumerated.  There  was  a  sharp  conflict  in  the  evidence 
Bpon  the  question  whether  Foster  was  to  pay  these  items 
as  a  part  of  the  expense  of  the  loan.  The  jury  found  for 
the  plaintiff  below,  and  under  the  circumstances  we  can 
not  interfere  with  that  finding.  We  discover  no  reversible 
error  in  the  record,  and  recommend  that  the  judgment  be 
affirmed. 

Albbbt  and  Ames,  CO.,  concur. 


D.   MUERAY  CHBSTON,   ExeCUTOE  OF  THB  LaSPT   WiLL  AND 

Testambnt  of  Ellen  R.  Cheston,  Dekbasbd,  api>e)l- 
liEiE,  V.  Sarah  A.  WiiaoN,  appellant,  bt  al. 

FUJD  KUboh  1»,  1902.    No.  11,293. 
ComtnlBBloner'B  opinion.    Department  No.  t. 

1.  Appeal  and  Error:    Rdlinos  on  EMnaKCB:    How  Rbvkwablk.    Rul- 

ings of  a  trial  court  In  tbs  admUalon  of  evidence  are  reviewable 
only  by  petition  in  error. 

2.  Appeal  and  Error:    Oompttknct  and  Sufpiency  of  BnnENci:.    This 

court  may,  however,  on  appeal  pass  upon  the  competency  of 
evidence  admitted,  in  determining  wbetber  tba  decree  Is  supported 
by  sufficient  evidence. 

3.  Evidence:    Idbrtiit  um  Execution  ov  iNSTKnicBNT.    Testimony  of  a 

subscribing  witness  to  an  Instrument  that  he  recognizes  his  slgna- 
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ture  thereto  and  1b  acquainted  with  the  parties,  and,  from  that  and 
his  uniform  practice  not  to  witnesB  a,aj  paper  nnlesB  actually 
executed  before  him,  be  Is  aatlafled  and  will  testify  that  It  was  so 
executed,  there  being  no  showing  to  the  contrary.  Is  auffldent  evi- 
dence of  Its  execution. 

Appeal  from  the  diatrict  court  for  Laneaater  county. 
Tried  below  before  Peost,  J.    Affirmed. 

Geo.  A.  Adams,  for  appellant. 

8.  L.  Geisthardt,  contra. 

Pound,  O. 

This  is  ao  appeal  from  a  decree  of  foreclosure.  The 
appellant  argues  a  number  of  exceptions  to  rulings  of  the- 
district  court  in  the  admission  of  evidence  which  are  mani- 
festly reviewable  as  such  only  by  petition  in  error.  Zim- 
mernum  v.  Zitmnemuun,  59  Neb.,  90.  This  court  may. 
however,  on  appeal  pass  incidentally  upon  the  competency 
of  evidence  admitted,  in  determining  whether  the  decree 
is  supported  by  sufficient  evidence.  The  appellant  has 
not  asked  us  to  examine  the  record  from  such  point  of 
view ;  but,  as  some  of  the  objections  argued  might  be  urged 
in  that  way,  we  have  considered  them  as  if  so  raised,  and 
do  not  think  them  of  an;  merit.  One  of  the  witnesses  tCR- 
tifled  that  he  had  seen  the  principal  defendant  sign  her 
name,  though  he  could  not  say  definitely  where  and  when, 
and  believed  the  signature  to  the  note  sued  on  to  be  her^. 
Whatever  weight  might  be  given  to  this  were  it  disputed, 
it  was  competent  and,  standing  uncontradicted,  will 
support  the  decree.  Another  witness,  whose  name  ap- 
peared as  subscribing  witness  to  an  extension  agreement, 
testified  that  he  recognized  his  signature  thereto,  and. 
from  that  and  his  uniform  practice  not  to  witness  an\' 
paper  unless  actually  executed  before  him,  he  was  satis- 
fied and  would  testify  that  it  was  so  executed.  This  wa.'; 
competent  and  sufficient.  Hall  v.  Lather,  13  Wend.  [N. 
Y.],  491;  Eamsher  v.  Kline,  57  Pa.  8t,  397;  Miller  v. 
Honey,  4  H.  &  J.  [Md.  App.],  241;  Gaaton  v.  Mason,  1  N. 


Andi^wB  V.  VHIase  of  Steele  Cltr. 

J.  Law,  10;  Allen  v.  Trimble,  4  Bibb  [Ky.],  21.  No  evi- 
dence was  adduced  b;  defendants,  and  the  court  was  justi- 
fied in  rendering  a  decree  accordingly.  We  there/ore  rec- 
ommend that  the  decree  be  affirmed. 

Babnbs  and  Oldhau,  CO.,  concor. 


Chestbb  Andbhws,  appbllant,  t.  Thb  Villaob  of  Btbblb 
City,  appbillhb. 

Ftud  MiAOH  19,  1902.    No.  11,338. 
CommlflBloner's  opinion.    Department  No.  S. 

1.  Watera  and  Wateroonraea:    Sukfaoi  Waisbs:    Iitjuitoitok  Aqairst 

VuLAOE.  A  city  or  village  may  not  accumulate  the  eurface  watera 
which  fall  upon  Its  site  or  any  portion  thereof  and  by  means  of  a 
ditch  or  ditches  discharge  them  la  a  volume  npon  the  lands  ot 
another  to  his  Injury  and  damage.  Injunction  la  a  proper  remedy 
to  prarent  and  restrain  such  unlawful  action. 

2.  Evidence:     SmFACs  Watebs:     FnnnRos   in  Bquitt:     Coinucmto 

EIviDancE.  Findings  of  the  court  examined,  and  found  to  he  sus- 
tained hy  the  evidence.  The  findings  of  a  court  of  equity  are  en- 
titled to  the  same  consideration  as  the  verdict  ot  a  Jury  tn  a  law 
case;  and  It  the  evidence  upon  which  they  are  baaed  Is  conflicting, 
a  court  of  review  will  not  disturb  them  unless  clearly  wrong. 
S,  Watera  and  Watercourse*:  MonimRO  Dboxe.  The  decree  examined, 
and  heUl  that  It  should  he  modtfled,  and,  as  modtfled.  affirmed. 

Appeal  from  the  district  court  for  Jefferson  county. 
Tried  below  before  Lettton,  J.    Modified  and  afjlrmed. 

E.  H.  Hinahaw,  for  appellant. 

Jolm  Heaaty,  contra. 

Bahnes,  O. 

The  appellant  commenced  thia  action  in  the  district 
court  for  Jefferson  county  against  the  village  of  Steele  City 
to  restrain  it  from  collecting  the  surface  waters  flowing 
and  accumulating  on  a  certain  portion  of  the  town  site 
and  discharging  the  same  by  means  of  ditches  onto  biu 
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lands,  thereby  rendering  a  portion  of  the  same  worthless. 
After  setting  out  a  description  of  the  appellant's  lands  and 
the  fact  that  ^the  appellee  was  an  incorporated  village,  it 
was  charged  in  the  petition  that  a  large  portion  of  the 
land  occupied  by  the  defendant  village  is  a  low  level  tract 
of  land,  which  is  a  natural  reservoir  for  surface  water  accu- 
mulating on  the  lands  surrounding  it;  that  there  is  no 
natural  outlet  from  the  said  low  tract  of  land,  but  that  the 
most  easy  and  practical  outlet  is  towards  the  west,  and  in 
a  direction  almost  opposite  from  the  land  of  the  appellant; 
that  there  has  never  been  any  natural  outlet  for  the  water 
accumulating  on  the  site  of  the  defendant  towards,  upon 
OP  over  the  appellant's  lands;  that  there  is  an  elevation 
along  the  southern  boundary  line  of  the  defendant,  whero 
the  site  of  the  village  touches  and  abuts  upon  the  lands  of 
the  appellant,  which  prevented  the  surface  water  accumu- 
lating ux>on  the  village  site  from  flowing  over  and  upon 
bia  land ;  that  sometime  during  the  year  1880,  appellee  dug 
a  ditch  through  its  said  low  tract  of  land  and  through  the 
elevation  of  land  between  it  and  the  lands  of  the  appellant, 
and  since  then  has  constructed  other  ditches  and  a  system 
of  drainage  running  into  said  ditch  constructed  in  1880, 
and  has  thereby  collected  all  of  the  water  flowing,  falling 
and  accumulating  upon  the  site  of  the  village  and  dis- 
charged the  same  in  a  body  through  said  ditch  over  and 
upon  the  lands  of  the  appellant,  rendering  a  large  portion 
thereof  worthless;  that  appellant  has  made  suitable  pro- 
tests and  objections  to  the  village  against  its  unlawful  acts, 
and  that  in  the  year  1890  in  settlement  of  a  certain  suit 
pending  in  the  courts  between  the  appellant  and  the  appel- 
lee the  village  caused  a  ditch  to  be  dug  along  the  side  of  the 
highway  from  the  place  where  the  said  ditch  of  1880  dis- 
charged its  waters,  to  the  Little  Blue  river,  and  paid  the 
costs  of  the  said  litigation  in  consideration  of  a  with- 
drawal of  the  said  suit  by  the  appellant;  that  said  ditch 
constructed  by  the  defendant  village  in  1890  was  suflBcient 
for  a  long  time  to  carry  off  all  of  the  said  surface  water 
so  discharged  through  the  ditch  of  1880,  to  the  river  and 
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away  from  the  lands  of  app^ant;  that  the  appellee  has 

failed  and  neglected  to  clean  ont,  repair  and  maintain  tlic 
ditch  of  1890,  80  that  the  same  has  become  nseless;  thtit 
it  still  continnes  to  construct  and  maintain  its  system  of 
drainage  into  the  ditch  of  1880,  and  has  increased  the  ac- 
cumulation and  flow  of  the  surface  water  therein  an<l 
caused  the  same  to  overflow  the  lands  of  the  appellant  to 
his  great  and  irreparable  injury.  The  petition  concluded 
with  a  prayer  for  a  permanent  injunction  restraining  the 
appellee  from  discharging  said  surface  water  upon  the 
appellant's  land,  that  it  may  be  commanded  and  compelled 
by  the  court  to  protect  said  land  from  the  surface  water 
by  the  maintenance  of  proper  ditches  for  carrying  off  the 
same,  and  for  general  equitable  relief. 

To  this  petition  the  appellee  answered  substantially  as 
follows:  Admitted  that  it  was  an  incorporated  villa;;?, 
incorporated  under  the  laws  of  the  state  of  Nebraska; 
all^;ed  that  the  natural  outlet  for  all  surface  water  accu- 
mulating upon  its  site  is,  and  always  has  been,  over,  across 
and  upon  the  lauds  described  in  appellant's  petition ; 
allied  that  about  the  year  1890  a  ditch  was  constructed 
from  a  point  where  the  corporate  limits  of  appellee  joined 
certain  lands  described  in  appellant's  petition,  along  and 
upon  the  public  highway  leading  south  from  said  village 
for  a  distance  of  about  one  hundred  rods  to  tiie  Little  Blue 
river;  denied  that  said  ditch  was  constructed  by  appellee, 
or  by  its  agents,  servants  or  employees;  alleged  that  the 
ditch  waa  constructed  at  appellant's  request  by  popular 
subscription  talen  for  that  purpose,  and  that  appellant 
contributed  largely  both  in  labor  and  money  towards  the 
construction  of  said  ditch;  that  the  same  was  dug  almost 
solely  for  the  beneflt  of  the  appellant  in  order  to  deflect 
said  surface  water  from  his  lands  into  the  Little  Blue 
river;  alleged  that  said  ditch  has,  at  all  times,  been  of 
sufficient  capacil^  to  carry  ofF  all  the  surface  water  from 
the  site  of  the  defendant,  but  that  appellant  has  failed  and 
neglected  to  keep  the  same  clean  and  free  from  nud  and 
debris ;  that  by  reason  of  the  said  ditch  having  been  con- 
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structed  at  the  appellant's  request  and  because  he  par- 
ticipated in  the  couBtmction  thereof,  and  because  of  liis 
aequiescsnce  in  ita  location  for  nearly  ten  years,  and  by 
reason  of  the  benefita  he  has  derived  therefrom  he  is  es- 
topped from  in  any  manner  complaining  against  the  ap- 
I>eHee.  Said  answer  further  denied  each  and  every  all^a^ 
tion  contained  in  the  appellant's  petition  not  expressly 
admitted  in  said  answer.  To  this  answer  there  was  a  reply 
in  the  form  of  a  general  denial.  On  these  issues  the  case 
was  tried,  a  large  amount  of  evidence  was  taken,  consid- 
erable of  which  was  conflicting,  but  which  fairly  showed 
that  appellant  was  the  owner  of  the  premises  described  in 
his  petition;  that  that  portion  of  the  site  of  appellee  de- 
scribed therein,  and  known  as  Percel's  &  Thompson's  first 
and  second  additions,  were  not  annexed  to,  or  a  part  of, 
the  village  until  the  year  1882 ;  that  in  1880  there  was  a 
short  ditch  dug  near  one  Partlow's  shop,  but  on  the  ques- 
tion as  to  whether  or  not  this  ditch  increased  the  flow 
of  the  water  onto  the  appellant's  land,  the  evidence  was 
conflicting;  that  since  the  construction  of  the  ditch  of 
1880  and  since  these  additions  became  a  part  of  the  village, 
appellee,  by  a  system  of  street  improvements,  grades  and 
ditches,  has  collected  all  oC  the  surface  water  flowing  and 
falling  onto  the  said  additions  and  has  turned  the  same 
into  said  ditch  of  1880,  and  thereby  discharged  the  same 
in  a  body  onto  the  lands  of  the  appellant  as  described  and 
set  forth  in  his  petition ;  that  appellant  sometime  prior  to 
the  year  1890  commenced  an  action  against  the  appellee  for 
damages  caused  him  by  said  acts,  and  that  in  1890  a  com- 
promise  of  said  suit  was  effected  by  the  payment  of  the 
costs  thereof  by  appellee  and  the  construction  of  the  ditch 
of  1890,  as  set  forth  in  the  appellant's  petition;  that  for 
many  years  said  ditch  was  sufficient  to  carry  off  all  of  said 
surface  water  and  relieve  the  appellant's  land  from  the 
burden  thereof;  that  it  has  become  filled  up  and  does  not 
now  carry  off  the  water ;  that  appellant's  lands  for  the  last 
few  years  have  been  flooded  by  such  surface  water.  At  the 
close  of  the  trial  the  court  found,  among  other  things,  that 
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the  land  occupied  by  that  portion  of  the  defendant  village, 
known  as  PercePs  &  Thompson's  addition  to  the  village  of 
Steele  City,  lies  north  of  the  premises  of  the  appellant,  and 
that  a  large  portion  of  the  surface  water  flowing  from  the 
north  and  east  from  the  original  village  of  Steele  City  and 
from  the  east  portion  of  Percel's  &  Thompson's  addition 
to  the  village  of  Steele  City  flowed  in  a  natural  channel  or 
depression  on  said  land  in  a  southerly  direction,  and  in 
such  a  manner  as  to  discharge  upon  the  land  of  the  appel- 
lant ;  that  on  said  land  to  the  east  of  the  highway  running 
north  and  south  there  is  a  natural  depression  into  which 
said  surface  water  drained,  and  which,  in  times  of  flood 
and  high  water,  formed  a  pond  about  two  acres  in  extent 
upon  appellant's  premises. 

The  court  further  found  that  in  the  year  1880  a  ditch 
was  constructed  running  south  from  said  land  now  oc- 
cupied by  Percel's  &  Thompson's  addition  to  the  village  of 
Steele  City,  which  carried  the  surface  water,  formerly 
flowing  through  said  natural  depression,  onto  appellant's 
land  and  discharged  the  same  upon  the  land  at  another 
point  from  where  it  was  discharged  by  the  natural  chan- 
nel; that  such  surface  water  so  discharged  by  the  ditch 
still  reached  the  aforesaid  pond  or  depression  in  appel- 
lant's land;  and  that  no  additional  burden  was  cast  upon 
or  damages  caused  to  his  land  by  reason  of  the  construc- 
tion of  the  ditch  of  1880. 

The  court  further  found  that  in  times  of  heavy  rains 
and  high  waters  a  portion  of  the  surface  water  upon  said 
Percel's  &  Thompson's  addition  to  the  village  of  Steele 
City  formerly  flowed  to  the  westward  and  southward  and 
passed  away  through  a  natural  depression  in  said  di- 
rection, but  that  since  the  construction  of  the  aforesaid 
ditch  in  1880  the  defendant  village  has  graded  its  streets 
and  constructed  or  dug  ditches  or  gutters  to  the  westward 
of  said  ditch  of  1880  in  such  a  negligent  manner  as  to  col- 
l(Mt  aiul  discharge  said  waters  which  formerly  flow^ed  to 
the  w(  stward  and  southward,  into  said  ditch,  constructed 
in  18S0,  to  the  damage  of  appellant,  by  causing  an  in- 
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creased  flow  of  surface  water  carelessly  and  negligently 
to  flow  througti  said  ditch  of  ISSO  to  and  npon  the  lands 
of  appellant  in  such  a  manner  that  a  larger  portion  of  his 
laud  has  been  sabmerged  in  times  of  high  water  than  had 
been  before  the  drainage  of  said  waters  from  the  west* 
ward  into  said  ditch. 

The  court  further  found  that  the  appellant  was  entitled 
to  be  protected  from  said  additional  flowage  caused  by  the 
diversion  of  the  water  which  naturally  flowed  westward 
and  southward  in  the  neighborhood  of  the  house  of  B.  O. 
Partlow  into  the  aforesaid  ditch. 

These  findings  were  duly  excepted  to,  and  the  court 
thereon  rendered  the  following  decree; 

"It  is  therefore  ordered  and  adjudged  by  the  court  that 
the  defendant,  the  village  of  Steele  City,  be  forever  re- 
strained and  enjoined  from  diverting  the  surface  water, 
which  naturally  flowdd  westward  and  southward  in  the 
neighborhood  of  the  house  of  B.  O.  Partlow  in  said  village 
by  means  of  dams,  street  improvements  or  ditches,  in  such 
a  manner  as  to  cause  said  surface  water  to  flow  through 
the  ditch  constructed  in  1880,  and  to  discharge  upon  the 
lands  of  the  plaintiff." 

To  this  decree  both  parties  excepted,  and  the  plaintiff 
brought  the  case  to  this  court  on  appeal. 

1.  It  is  urged  by  appellant  that  the  relief  granted  him 
by  the  court  is  insuEttcient  and  inadequate,  under  the  evi- 
dence and  findings.  On  the  other  hand,  it  is  claimed  that 
the  findings  are  not  sustained  by  the  evidence,  and  that 
no  decree  should  have  been  rendered  against  the  appellee. 
An  examination  of  the  evidence  convinces  us  tiiat  it  is 
amply  sufficient  to  sustain  the  findings  and  the  decree  of 
the  court  It  is  shown  beyond  question  that  the  appellee, 
since  the  annexation  of  Percel's  &  Thompson's  addition 
in  1882,  has  graded  its  streets  and  constructed  its  system 
of  ditches  so  that  it  has  collected  all  of  the  surface  water 
falling,  flowing  and  accumulating  upon  said  additions 
and  tamed  the  same  into  the  ditch  constructed  in  1880, 
thus  causing  the  whole  thereof  to  flow  directly  to  and 
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upon  the  lands  of  the  appellant;  that  hy  so  doing  it  has 
greatly  increased  his  hurden  as  to  said  surface  water  and 
has  caused  him  irreparable  injury.  It  is  the  established 
law  of  this  state  that  one  may  not  accumulate  the  sOrfaoe 
waters  on  his  own  land  and  by  means  of  a  ditch  or  ditches 
discharge  them  in  a  volume  upon  the  land  of  another. 
Fremont,  E.  d  M.  V.  R.  Co.  v.  Marlcy,  25  Neb.  138 ;  Lincoln 
Street  R.  Co.  v.  Ada-ms,  41  Neb.,  737;  Bunderaon  v.  Bur- 
lington &  M.  R.  R.  Co.,  43  Neb.,  545;  Jacohson  v.  Van 
Boening,  48  Neb.,  80,  66  N.  W.  Rep.,  993.  Many  other 
cases  might  be  cited  in  support  of  this  doctrine,  but  we 
deem  it  unnecessary  to  refer  to  them.  We  therefore  bold 
that  the  findings  and  decree  of  the  district  court  upon  this 
point  should  be  affirmed.     ■ 

2.  It  is  contended  by  appellant  that  the  court  should 
have  made  a  fimling  to  the  effect  that  there  was  a  large 
amount  of  water  collected  upon  the  level  and  somewhat 
swampy  town  site,  which  went  off  naturally  to  the  west 
and  sonth  in  many  other  places  than  in  the  neighborhood 
of  Partlow's  house ;  and  that  the  court  erred  in  not  mak- 
ing such  finding  aud  in  not  making  a  decree  toiidiiiig  that 
phase  of  the  case.  A  careful  examination  of  the  bill  of 
exceptions  fails  to  disclose  any  evidence  which  would 
sustain  such  a  finding. 

The  finding  of  the  court  "that  in  times  of  heavy  rains 
and  high  waters  a  portion  of  the  surface  waters,  upon  said 
Percel's  &  Thompson's  addition  to  the  village  of  Steele 
City,  formerly  flowed  to  the  westward  and  southward  and 
passed  away  through  a  natural  depn'ffsion  in  said  direc- 
tion, but  that,  since  the  construction  of  the  aforesaid  ditch 
in  18S0,  the  defendant  village  has  graded  its  streets  and 
constructed  or  dug  ditches  or  gutters  to  the  westward  of 
said  ditch  of  1880  in  such  a  negligent  manner  as  to  collect 
and  discharge  said  waters,  which  formerly  flowed  to  the 
westward  and  southward,  into  said  ditch  constructed  in 
1880,  to  the  damage  of  plaintiff  by  causing  an  increased 
flow  of  surface  water  carelessly  and  negligently  to  flow 
through  said  ditch  of  1880  to  and  upon  the  said  lands  of 
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plaintiff  in  Bnch  a  manner  that  a  larger  portion  of  the 
plaintiffs  land  haa  been  submerged  in  times  of  high  water 
than  had  been  before  the  drainage  of  said  water  from  the 
westward  into  said  ditch,"  reeponds  fully  and  completely 
to  the  evidence  adduced  upon  that  subject  We  can  not 
Bee  how  the  court  could  have  made  any  other  or  stronger 
finding  upon  this  subject  in  favor  of  the  appellant. 

The  findings  of  a  court,  in  an  equity  cause  tried  without 
the  intervention  of  a  jury,  are  entitled  to  the  same  con- 
sideration as  the  verdict  of  a  jury  in  a  law  case;  and  it 
there  is  any  competent  evidence  to  sustain  them,  or  if 
the  evidence  bearing  upon  such  findings  is  conflicting,  this 
court  will  not  review  or  disturb  them.  Seymour  v.  Street, 
5  Neb.,  at  page  89;  White  Lake  Lumber  Co.  v.  Stone,  19 
Neb.,  402;  Stoartz  v.  Duncan,  38  Neb.,  783. 

3.  It  is  also  contended  by  appellant  that  the  conrt,  by  the 
decree,  did  not  grant  him  all  the  relief  he  was  entitled  to. 
It  was  clearly  shown  by  the  evidence  that  the  appellee,  in 
the  settlement  of  the  case  in  1890,  agreed  to,  and  paid,  the 
costs  therein  and  constructed  a  ditch  along  the  highway 
from  its  boundary  line  to  the'Little  Blue  river,  which  for 
a  long  time  was  amply  sufficient  to  relieve  api)ellant'8  land 
from  any  damages  by  reason  of  the  flow  of  surface  water, 
but  that  the  ditch  has  become  obstructed  and  partially 
filled  Qp  and  no  longer  serves  the  purpose  for  which  it 
was  constructed.  It  is  not  shown  that  appellee  agreed 
to  maintain  the  ditch,  but  we  may  assume  that  such  was 
the  undepstanding  at  the  time  of  the  settiemeot.  If  the 
village  authorities  would  clean  out  this  ditch  and  again 
make  it  effective,  such  action  would  be  the  best  way  of 
settling  tliis  difficulty,  and  would  avoid  all  future  trouble 
or  c<mtroversy  in  relation  thereto.  If  there  was  sufficient 
evidence  to  sustain  it,  a  mandatory  writ,  of  injunction 
should  be  awarded  commanding  such  action;  but  the 
evidence  will  not  support  such  an  order.  It  appears  that 
the  ditch  of  1890  is  situated  wholly  outside  of  the  corporate 
limits  of  the  appellee,  and  it  may  be  that  the  corporation 
is  prevented  by  some  cause,  over  which  it  has  no  control, 
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from  taking  such  a  course.  Again,  there  may  be  a  doubt 
as  to  its  power  to  take  such  action.  A  mandatory  writ 
of  injunction  will  not  be  allowed  against  a  local  board 
where  there  is  a  doubt  as  to  its  power  to  perform  the 
required  act.    Gould,  Waters  [3d  ed.],  section  554. 

We  think  that  the  decree  as  it  stands  is  not  so  broad 
in  its  terms  as  it  should  have  been,  and  we  recommend 
that  the  same  be  modified  by  adding  thereto  as  follows: 
And  the  village  of  Steele  City  is  hereby  forever  restrained 
and  enjoined  from  in  any  manner  causing  or  permitting 
the  surface  water  falling  or  collecting  upon  that  part  of 
PercePs  &  Thompson's  addition,  from  which  the  water 
flowed  westward  and  southward  prior  to  1880,  to  flow  or 
discharge  upon  the  lands  of  the  plaintiff,  and  that  the 
decree>  as  thus  modified,  be  affirmed. 

Oldham  and  Pound,  CO.,  concur. 

The  decree  of  the  district  court  is  modified  by  adding 
thereto  as  follows:  "And  the  village  of  Steele  City  is 
hereby  forever  restrained  and  enjoined  from  in  any  man- 
ner causing  or  permitting  "the  surface  water  falling  or 
collecting  upon  that  part  of  PercePs  &  Thompson's  addi- 
tion, from  which  the  water  fiowed  westward  and  south- 
ward prior  to  1880,  to  flow  or  discharge  upon  the  lands 
of  the  plaintiff^' ;  and  the  said  decree,  as  thus  modified,  is 

affirmed. 

Modified  and  affirmed. 


P.  F.  Stillings  v.  Amos  J.  Van  Alstinb  ht  al. 

Filed  Mabch  19, 1902.    No.  11,837. 
Ck>inml88ioner'8  opinion.    Department  No.  1. 

1.  Pleading::    Failubb  to  Plead  Matebdil  Fact:    Presumption.    A  ma- 

terial fact,  if  not  alleged,  is  presumed  not  to  exist. 

2.  Contracts:   Voidablb  bt  Thibd  Pabtt:   Counter-claim  of  Damages: 

Pleading  Defaui/t.    Where  both  parties  allege  a  contract  voidable 
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at  the  pleasure  of  the  postmaster  general,  and  avoided  by  him,  a 
counter-claim  of  damages  on  account  of  such  avoidance  which 
fails  to  state  that  it  was  caused  by  the  default  of  the  other  party 
presents  no  ground  of  recovery. 

Erbob  from   the  district  court   for  Douglas   county. 
Tried  below  before  Siabauoh^  J.    Affirmed. 

Lysle  I.  Ahhott,  for  plaintiff  in  error. 

A.  8.  Chwrohilly  contra. 

Hastings,  O. 

Plaintiff  in  error,  defendant  below,  asks  a  reversal  of 
the  judgment  rendered  in  this  case  on  numerous  grounds 
in  his  petition  in  error  and  motion  for  a  new  trial,  but 
rests  his  ease  here  upon  the  one  proposition  that  the  trial 
court  erred  in  refusing  to  submit  to  the  jury  the  question 
of  damages  sustained  by  him  through  the  cancellation  by 
the  postmaster  general  of  the  contract  for  carrying  mails 
entered  into  between  the  parties  to  this  action.  The  de- 
fendant below  is  a  government  mail  contractor,  and  plain- 
tiff entered  into  a  subcontract  with  him  to  perform  certain 
services  in  the  city  of  Omaha.  By  the  terms  of  the  sub- 
contract plaintiff  was  to  commence  his  services  on  July  1, 
1898,  and  did  so,  the  subcontract  running  for  six  years. 
Services  were  performed  under  it  until  October  19,  1898, 
when  the  contractor,  Stillings,  notified  the  subcontractor. 
Van  Alstine,  that  the  postmaster  general  had  canceled  it. 
Action  was  brought  for  compensation  at  the  agreed  rate 
during  the  time,  and  also  for  extra  services  claimed  to 
have  been  performed  to  the  amount  and  value  of  (366.66. 
The  defendant,  Stillings,  answered,  admitting  the  contract 
and  its  terms  as  claimed,  and  alleging  that  the  postmaster 
general  of  the  United  States  had  given  permission  for  it, 
and  that  it  was  in  a<!cordance  with  defendant's  contract 
with  the  United  States;  that  the  postmaster  general  re- 
served the  absolute  right  to  annul  the  contract  at  any 
time,  and  did  annul  it  on  October  4,  1898,  and  gave  de- 
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fendant  notice  thereof,  and  inatructed  defendant  to  dis- 
charge plaintiff  forthwith.  He  says  that  the  postraastep 
general  retiuired  defendant  to  make  a  new  contract  with 
some  qualified  person  to  continne  the  service  which 
plaintiff  had  agreed  to  perform.  The  answer  alleges  pay- 
ment of  $200  by  defendant  on  the  compensation  provided 
for  plaintiff  by  the  subcontract,  and  denies  generally.  The 
answer  also  contains  a  counter-claim  setting  forth,  first, 
that  the  contract  between  the  defendant  and  United 
States,  and  the  contract  between  defendant  and  plaintiff 
each  provided  that  the  latter  might  be  annulled  by  the 
postmaster  general;  that  the  subcontract  vrnB  annulled, 
and  that  the  defendant  was  obliged  to  procure  other  par- 
ties to  perform  the  services  of  the  contract  at  an  expense 
of  $3,000  per  annum.  Also  alleges  that  fines  to  the  amount 
of  fl4.50  were  levied  by  the  postmaster  general  against 
plaintiff  for  the  quarter  ending  September  30,  1898. 

The  trial  court  refused  to  permit  evidence  under  the 
counter-claim  and  inatructed  the  jury  to  disregard  it,  and 
this  is  the  sole  error  which  is  now  urged.  A  somewhat 
careful  examination  of  the  answer  and  counter-claim 
fails  to  disclose  any  allegation  of  any  reason  why  the  con- 
tract was  canceled  and  annulled  by  the  postal  authorities. 
Both  parties  alleged  that  the  right  of  cancellation  by  the 
postal  authorities  was  absolute.  It  seems  clear  that  the 
mere  fact  that  the  contract  was  canceled  by  one  who  liad 
a  lawful  right  to  do  so  for  any  reason  or  without  one,  if 
he  saw  fit,  would  not  of  itself  constitute  a  ground  of 
complaint  on  the  part  of  the  contractor  against  his  sub- 
contractor, nor  of  itself  raise  any  inference  of  fault  or 
miscarriage  on  the  part  of  plaintiff.  If  this  is  true,  then 
there  is  no  allegation,  even  inferentially,  that  the  can- 
cellation was  caused  by  the  default  of  plaintiff,  Van 
Alstine.  The  trial  court  seems  to  have  been  entirely  cor- 
rect in  declining  to  receive  any  evidence  of  such  default  or 
damages  caused  by  it  in  the  absence  of  any  pleading  on 
which  to  base  such  evidence. 

It  is  urged  on  Van  Alstine's  behalf  that  it  nowhere  ap- 
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pears  either  by  allegation  or  proof  that  the  defendant  had 
procured  the  necessary  written  asgent  of  the  iwstal  au- 
thorities to  make  the  suhcontract,  and  that  therefore  lie 
had  in  any  event  no  valid  contract,  and  had  no  right  to 
recover.  It  is  replied  that  the  action  being  based  upon, 
that  contract,  plaintiff  below  can  not  here  urge  that  tlie 
contract  itself  is  void  and  of  no  effect.  It  is  true  that  the 
action  of  Van  Alstine  is  brought  upon  this  subcontract, 
and  the  claim,  so  far  as  it  was  submitted  to  the  jury,  was 
based  upon  it,  no  proof  having  been  admitted  of  the  extra 
servicea  claimed  in  the  petition.  The  petition  itself 
allcgts,  as  above  stated,  that  the  subcontract  was  voidable 
at  the  pleasure  of  the  postmaster  general,  and  had  been 
annulled  by  him.  If  the  mere  fact  of  avoidance  by  the 
postmaster  general  entitled  the  defendant,  StiUings,  to 
recover,  it  appears  from  the  plaintilf's  petition.  It  was 
probably  not  necessary  for  plaintiff  to  claim  under  the 
contract,  but  it  seems  clear  that  he  has  done  so.  The 
cause  of  action  on  which  his  judgment  below  is  based  is 
not  the  value  of  services  rendered,  but  services  rendered 
under  this  contract  while  it  is  claimed  to  have  been  in 
force  and  before  receiving  notice  of  its  avoidance.  The 
contract  can  hardly  be  good  for  purposes  of  enforcement 
by  plaintiff,  and  bad  for  the  same  purposes  on  behalf  of 
defendant,  but  defendant  has  failed  to  allege  a  breach. 
If  there  were  in  the  defendant's  counter-claim  a  suflBeient 
aIle;iiition  of  default  on  the  plaintiff's  part  in  carrying  out 
this  contract  and  of  damages  arising  out  of  such  default, 
tlie  claim  that  plaintilf  is  estopped  from  suing  upon  a  con- 
tract and  denying  its  legal  existence  would  be  good;  but, 
as  above  stated,  we  discover  nothing  in  the  answer  which 
impeaches  plaintiff's  allegation  that  the  contract  was 
absolutely  avoidable  at  the  instance  of  the  postmaster 
general,  and  nothing  was  alleged  to  show  that  it  was 
avoided  because  of  plaintiff's  default.  A  material  fact 
not  alleged  is  presumed  not  to  exist.  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Shepherd,  39  Neb.,  523. 

It  is  not  thought  that  the  case  of  Qainea  v.  Trengrove, 
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77  Minn.,  349,  cited  and  relied  upon  by  plaintiff  in  error, 
covers  this  case.  In  that  case  two  things  appear  which 
are  certainly  wanting  in  this.  The  consent  and  approval 
in  writing  of  the  postmaster  general  to  the  subcontract 
was  shown  and  the  cancellation  of  the  contract  on  account 
of  the  breach  of  its  performance  by  the  sabcontractor  also 
appears.  As  above  indicated,  so  long  as  plaintiff  was 
claiming  compensation  under  the  contract,  the  first  point 
would  hardly  mate  an  important  distinction,  but  where 
both  parties  are  claiming  an  absolute  right  of  annulment 
in  the  pc^tmaster  general,  the  failure  of  the  second  point 
to  appear  seems  clearly  vital. 

It  is  recommended  that  the  judgment  of  the  trial  court 
be  afQrmed. 

Day  and  Eibkpatbigk,  CC,  concur. 

Affibmed. 


Joseph   B.   Cabtes  bt  al.,  apphejLAnts,  t.  Ashbb   D. 
Wabneb,  appellbb. 

nuD  Hasoh  19, 1S02.   Na  U,S38. 
CommlBBloner'B  opinion.    Department  No,  i. 

1.  Bqtilty:  Adiquate  Rzhkdt  at  Law:  Dicfinition.  The  tenn  "ade- 
qaat«  ramedr  at  law"  means  that  the  remedy  at  law  must  be  plain 
and  complete  and  as  practical  and  efflclent  to  the  enda  of  Justice 
and  Its  prompt  admlnlstratloD  as  the  remedy  in  ennlty. 

t,  TortlotiB  Txtmpama:  PosssBSKtN.  No  one  can  toand  pOBseeslon  on  a 
tortious  trespass  alone;  nor  can  any  one  acquire  a  right  by  the 
oommlBsIon  of  a  wrong. 

AppbaIj  from  the  district  court  for  Boone  conni^.  Tried 
below  before  Kendall,  J.    Reversed. 

B.  C.  Vail,  for  appellants. 

W.  McOan  and  Jas.  8.  Armstrong,  contra. 

Oldham,  O. 

On  the  26th  day  of  August,  1899,  the  appellants  filed 
their  petition  in  the  district  court  for  Boone  county  for, 


Cartar  v.  Warner. 

and  obtained,  a  temporary'  injunction  against  tlie  appellee, 
restraining  him  from  erecting  a  fence  around  a  certain 
lot  or  piece  of  land  in  Hardy's  addition  to  tlie  village  of 
St.  Edward,  in  Boone  county,  and  from  interfering  with 
the  appellants'  possession,  use  and  enjoyment  of  said 
premises.  This  petition,  in  substance,  alleges  that  plain- 
tiflfs  (the  appellants)  are  the  owners  of  this  laud  and  are 
engaged  in  the  business  of  buying  and  selling  and  feeding 
live  stock,  and  for  this  purpose  have  erected  feed  shells  and 
are  feeding  stock  therein,  and  that  they  have  had  exclusive 
pusswision  thereof  for  more  than  nine  mouths  last  past; 
that  the  defendant  (the  appellee)  on  the  morning  of  this 
day  came  on  the  premises  and  commenced  the  erection  of  a 
fence  thereon  and  is  attempting  to  unlawfully  deprive 
the  appellants  of  the  possession  thereof  and  deprive  the 
appellants  of  said  feed  yard,  and  is  about  to  and  threatens 
to  wrongfully  convert  the  same  to  his  own  use  and  will 
do  80  unless  restrained  from  so  doing;  that  the  plaintiffs 
are  without  any  adequate  remedy  at  law,  etc.  To  this 
petition  the  appellee  filed  his  answer,  denying  the  allega- 
tions of  the  petition  and  alleging  that  he  is  the  owner  in 
fee  simple  of  the  land,  and  that  on  the  26th  day  of  August, 
1890  {the  day  the  suit  was  begun),  he  had  possession  and 
was  using  the  same  for  keeping  stock;  that  this  possession 
was  prior  to  and  at  the  time  this  action  was  commenced. 
The  appellants  to  this  answer  filed  a  general  denial,  and 
on  these  issues  the  case  was  tried  to  the  court  who  made 
one  finding,  "That  the  plaintiff  had  an  adecjuate  remedy 
at  law,"  and  thereupon  dismissed  the  case  at  the  costs  of 
plaintiffs,  from  which  they  appeal  to  this  court. 

The  testimony  discloses  that  along  and  abutting  the 
right  of  way  of  the  railroad  that  runs  through  this  village 
is  a  triangular  piece  of  land  which  for  several  years  prior 
to  August,  1898,  was  used  by  the  appellee,  Warner,  as  a 
feed  lot  on  which  were  sheds,  cribs  and,  in  short,  the  usual 
api)liance8  for  feeding  cattle ;  that  Warner  claimed  to  own 
it;  that  on  August,  1898,  he  contracted  to  soil  this  feed 
lot  to  the  appellants;  that  they  were  given  possession 
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thereof,  and  in  December,  1898,  Warner  procured  a  deed 
to  be  made  from  Long,  who  held  tlie  legal  title,  to  the 
appellants  and  received  the  full  purchase  price.  This 
tract  was  not  numbered  or  otherwise  designated  and  this 
deed  from  Long  described  the  property  by  metes  and 
bounds.  It  further  appears  that  the  description  in  the 
deed  does  not  contain  this  entire  tract,  but  leaves  a  small 
three-cornered  piece  directly  north  of  it  which  fills  ont 
the  triangle;  that  there  was  no  dividing  line  between  these 
two  tracts,  and  that  it  all  was  used  by  Warner  as  a  feed  lot 
when  sold  to  the  appellants.  The  appellants,  after  coming 
into  possession,  built  additional  sheds,  a  part  of  which 
is  on  this  three-cornered  lot  now  claimed  by  Warner.  That 
they  believed  from  what  Warner  said  at  the  time  when 
they  were  talking  with  him  about  buying  this  feed  lot 
that  he  owned  all  the  land  that  he  was  using  as  such ; 
that  they  had  no  knowledge  to  the  contrary  until  after 
the  improvements  were  made,  the  deed  delivered,  and  the 
purchase  price  paid.  But  in  April,  1899,  they  became 
aware  of  this  fact  and  applied  to  Dr.  Flory,  who  was  look- 
ing after  the  affairs  of  one  Hardy,  who  originally  owned 
this  addition,  to  purchase  it  to  protect  themselves.  This 
application  resulted  in  a  deed  to  the  appellants  from 
Hardy  for  this  land.  This  is  a  warranty  deed  executed  and 
acknowledged  in  the  usual  form  and  dated  August  3,  1899, 
and  filed  for  record  with  the  county  clerk  of  Boone  county 
on  August  8,  1899.  On  August  12,  1899,  Warner  had  a 
deed  filed  and  recorded  in  the  clerk's  office  of  Boone  county 
which  purports  to  convey  this  same  tract  of  land  to  him. 
This  instrument  is  also  signed  by  Hardy,  but  it  is  not 
acknowledged.  In  fact  there  is  no  acknowledgment  at- 
tempted and  it  bears  the  date  of  February  6, 1896.  By  this 
deed  Warner  claims  ownership  and  possession  of  this 
piece  of  land.  It  further  appears  that  on  the  morning 
of  August  26,  1899,  Warner  came  upon  the  premises  in 
question,  without  the  consent  and  against  the  will  of  the 
appellants,  and  with  material  and  help  began  to  erect  a 
fence  thereon,  and  that  he  also  turned  therein  ten  head 
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of  his  hogs;  that  in  a  few  minutes  after  this  trespass  was 
committed  one  of  the  appellants  started  to  Albion,  the 
county  seat  of  Boone  county,  and  during  the  day  obtained 
the  injunction  which  is  the  subject  of  this  action.  The 
question  then  presented  is,  do  the  facts  as  above  indicated 
show  that  the  appellants  had  an  adequate  remedy  at  law? 

It  is  said  by  this  court  in  Welton  v.  Dickson,  38  Neb., 
767,  that  "The  absence  of  a  plain  and  adequate  remedy  at 
law  affords  the  only  test  of  equity  jurisdiction;  and  the 
application  of  this  principle  to  a  particular  case  must 
depend  altogether  upon  the  character  of  the  case  as  dis- 
closed in  the  proceedings.  It  is  not  enough  that  there 
is  a  remedy  at  law;  it  must  he  plain  and  adequate,  or,  in 
other  words,  as  practical  and  efficient  to  the  ends  of  jus- 
tice and  its  prompt  administration  as  the  remedy  in 
equity."  To  the  same  effect  is  the  holding  in  Bankers 
Life  Insurance  Co.  v.  Robbing,  53  Neb.,  44. 

The  above  rule  of  this  court  is  based  upon  Watson  v. 
Sutherland,  72  U.  S.,  74,  which  in  principle  is  analogous 
to  the  case  under  consideration.  In  that  case  Sutherland 
was  in  the  mercantile  business  at  Baltimore,  claiming  to 
be  the  sole  owner  of  the  stock  of  goods.  Watson  had 
recovered  judgment  against  Worth  &  Fullerton  and  on  this 
judgment  procured  a  writ  of  fieri  facias  and  levieil  it 
on  this  stock  of  goods  as  the  property  of  Worth  &  Fuller- 
ton;  whereupon  Sutherland  obtained  a  temporary  injunc- 
tion restraining  the  sale,  which  on  the  hearing  was  made 
perpetual.  The  court  on  this  point  says:  "It  is  contended 
that  the  injunction  should  have  been  refused,  because 
there  was  a  complete  remedy  at  law.  If  the  remedy  at  law 
is  sufficient,  equity  can  not  give  relief,  'but  it  is  not  enough 
that  there  is  a  remedy  at  law;  it  must  be  plain  and 
adequate,  or,  in  other  words,  as  practical  and  efficient  to 
the  ends  of  justice  and  its  prompt  administration  as  the 
remedy  in  equity.'  Royce  v.  Qrundy,  3  Pet.  [U.  S.],  210. 
How  could  Sutherland  he  compensated  at  law  for  the 
injuries  he  would  suffer,  should  the  grievances  of  which 
he  complains  he  consummated? 
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"If  Hie  appellante  made  the  levy,  and  proaecated  it  in 
good  faith,  without  circumstances  of  aggravatioD,  in  the 
honest  helief  that  Worth  &  FnllertoD  owned  the  stock  of 
goods  (which  thej  swear  to  in  their  answer) ,  and  it  should 
turn  out,  in  an  action  at  law  instituted  by  Sutherland  for 
the  trespass,  that  the  merchandise  belonged  exclusively  to ' 
him,  it  is  well  settled  that  the  measure  of  damages,  if  the 
property  were  not  sold,  could  not  extend  beyond  the  injury 
done  to  it,  or,  if  sold,  to  the  value  of  it,  when  taken,  with 
interest  from  the  time  of  the  taking  down  to  the  trial. 

<i  •  *  •  <ijegal  compensation  refers  solely  to  the  in- 
jury done  to  the  property  taken,  and  not  to  any  collateral 
or  consequential  damages,  resulting  to  the  owner,  by  the 
trespass.'  •  •  •  Loss  of  trade,  destruction  of  credit, 
and  failure  of  business  prospects,  are  collateral  or  con- 
sequential damages,  which  it  is  claimed  would  result  from 
the  trespass,  but  for  which  compensation  can  not  be 
awarded  in  a  trial  at  law. 

"Commercial  ruin  to  Sutherland  might,  therefore,  be 
the  effect  of  closing  his  store  and  selling  his  goods  and 
yet  the  common  law  fail  to  reach  the  mischief.  To  prevent 
a  consequence  like  this,  a  court  of  equil?  steps  in,  arrests 
the  proceedings  t»  limine,  brings  the  parties  before  it; 
hears  their  allegations  and  proofs,  and  decrees  that  the 
pi-ocedings  shall  be  unrestrained  or  else  perpetually  en- 
joined." 

In  the  case  at  bar  the  appellants  were  using  this  entire 
tract  in  their  business  and  it  was  so  used  by  Warner  be- 
fore be  sold  the  feed  lot  to  appellants,  and  its  use  was 
necessary  and  beneficial  to  them  in  carrying  on  their  busi- 
ness of  feeding  stock.  This  tract  was  limited  in  area  and 
extent  and  the  claim  of  Warner,  if  enforced,  would  deprive 
them  of  portions  of  this  feed  lot  and  of  the  use  of  their 
sheds  that  were  located  thereon  for  the  [wotection  of  their 
stock.  The  measure  of  damages  in  an  action  at  law,  if 
Warner  was  defeated  in  his  claim,  would  be  the  reasonable 
value  of  its  use  during  the  time  that  appellants  were  kept 
out  of  possession  irrespective  of  the  collateral  or  con- 
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Bequental  injuries  that  might  have  resulted  to  their  busi- 
ness and  their  stock.  This  by  the  rules  of  the  common  law 
can  not  be  compensated  in  damages,  and  for  this  reason 
the  remedy  at  law  is  inadequate. 

An  act,  the  result  of  which  is  to  curtail  or  destroy  a 
portion  of  the  business  in  which  a  person  is  engaged,  is  an 
injury  to  his  business.  It  would  seem  to  require  no 
demonstration  in  this  case  to  show  that  in  being  deprived 
of  a  portion  of  this  feed  lot  the  appellants'  business  was 
destroyed  in  respect  to  these  premises  in  the  proportion 
that  this  tract  in  dispute  bore  to  the  whole  lot.  And 
again,  the  appellants  were  in  peaceable  possession  of,  and 
carrying  on  their  business  of  feeding  stock  on  these  prem- 
ises and  they  had  the  right  to  conduct  this  business  with- 
out interruption  over  the  entire  tract  until  they  were  dis- 
possessed by  some  process  of  law,  not  by  force.  This 
forcible  interruption  is  an  injury  to  their  business  which 
a  court  of  equity  will  not  suffer. 

It  is  pleaded  by  way  of  answer  and  supported  by  some 
proof  that  the  fence  was  built  on,  and  the  hogs  were  turned 
into,  the  tract  in  dispute  before  the  injunction  was  actually 
issued.  This  was  for  the  purpose,  doubtless,  of  asserting 
the  proposition  that  if  the  act  complained  of  had  been 
accomplished  the  injunction  is  unavailing.  But  at  most 
all  that  was  accomplished  was  the  building  of  the  fence 
and  the  taming  in  of  the  hogs.  If  it  is  claimed  that 
these  acts  gave  Warner  possession,  then  to  this  we  can 
not  assent.  No  one  can  found  possession  on  a  tortious 
trespass  alone;  nor  can  any  one  acquire  a  right  by  the 
commission  of  a  wrong.  These  principles  are  elemental 
and  pervade  all  jurisprudence. 

It  therefore  follows  that  the  court  below  erred  in  hold- 
ing that  appellants  had  an  adequate  remedy  at  law,  and 
we  recommend  that  the  judgment  of  the  district  court  he 
reversed  and  the  cause  remanded. 

Babnbb  and  Pound,  CO.,  concur. 

Bhtbbseid  and  ebmandbd. 


Continental  Nat.  Bank  of  Chicago  v.  Levy, 

PouxD,  0.,  concurring. 

I  concur  in  the  decision,  but  think  the  statement  in 
paragraph  two  of  the  syllabus  too  strong.  A  trespass  may 
not  amount  to  taking  possession,  but  at  the  same  time 
possession  may  be  gained  by  a  trespass,  and  often  is. 


The  Continental  National  Bank  op  Chicago,  appel- 
lant, V.  Lydia  Lew  et  al.,  app^jllbes. 
Filed  March  19,  1902.    No.  11,339. 
Com  mi  SBl  oner's  opinion.    Department  No.  3. 

1.  Appeal  and  Error:    CosFLtcrtNo  Evidence.     It  is  a  settled  rule  of 

thlB  court  that  the  findings  of  the  trial  court,  on  conflicting  evi- 
dence, will  not  tie  reversed  on  appeal  unless  clearly  wrong. 

2.  Appeal  and  Error:    Action  to  Sft  Asn>E  Contetance:    Evii>excb. 

Evidence  examined,  and  held  sufficient  to  sustain  the  find tnga  o. 
the  trial  court. 

Appeal  frohi  the  district  court  for  Douglas  county. 
Tried  below  before  Keysoe,  J.     Affirmed. 

V/.  TF.  Morsman,  for  appellant 

John  W.  Lytle,  contra. 

Albert,  C. 

This  is  an  appeal  from  a  decree  entered  by  the  district 
court  for  Douglas  county  dismissing  a  suit  brought  by  the 
appellant  to  set  aside  a  conveyance  of  real  estate  alleged 
to  have  been  made  in  fraud  of  the  appellant  and  other 
creditors  of  one  of  tlie  appellees.  It  is  flrst  insisted  that 
tliis  court  should  weigh  the  evidence  precisely  as,  though 
it  had  never  been  passed  upon  below,  and  make  findings 
wholly  unaffected  by  those  of  the  trial  court.  A  contrary 
rule,  often  reiterated  by  this  court,  has  prevailed  for  a 
quarter  of  a  century.  In  our  opinion  it  is  too  late  to 
call  it  in  question.     This  leaves  but  one  question  in  the 


Wright  V.  Palrlck. 

case,  and  that  is,  whether  the  findings  and  decree  of  the 
trial  court  are  sustained  by  sufficient  evidence.  We  have 
examined  the  evidence  with  more  than  usual  care,  and 
are  satisfied  that  it  is  ample  to  that  end. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

Ames  and  Ddffib,  CO.,  concur. 


Annie  D.  Wbight,  appellee,  v.  Frank  G.  Pathick  et  al., 
appellants. 

Filed  Mabch  19,  1902.    No.  11,343. 
CommlHBloner'B  opinion.    Department  No.  2, 

1.  Kortgagv  rorecloanre:     Appraisal:    Deddction  of  Lienb.     Tbe  de- 

duction of  prior  liens  in  appraising  lands  for  Judicial  sale  being 
for  the  beneSt  of  the  creditor,  the  owner  of  the  lands  Is  not  preju- 
diced by  failure  to  deduct  liens  and  may  not  complain  thereof. 

2.  Kort^^  Foreclosnrs;  CBuriFicATEa  of  Lienb  fbou  Treabureb:  Pbe- 

8UMPTI0N.  Where  the  treaaurer.  upon  due  application  by  the 
BherifC,  furnishes  two  certlflcates  ot  the  amount  of  taxes  due  upon 
the  lands  to  be  sold,  the  later  certificate  will  be  presumed  to  be 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  Itelow  before  Dickinson,  J.     Affirmed. 

V.  O.  Strickler,  for  appellants. 

B.  Cf.  Burbank,  contra. 

Pound,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale  of 
lands  under  decree  of  foreclosure.  The  first  objection 
argued  is  that  no  certificate  of  liens  was  obtained  from 
the  register  of  deeds  or  from  the  clerk  of  the  district  court. 
But  the  deduction  of  prior  lieus  in  appraising  lands  for 
judicial  sale  is  for  the  benefit  of  the  creditor.  Bailoii  v. 
S/uricood,  58  Neb,,  20;  American  Invcutment  Co,  v.  ilc- 


Gregor,  48  Neb.,  779. 
not  prejudiced  by  fai 
not  complain  thereo! 
Dennis,  1  Neb.  [Unc 
lates  to  the  amount  i 
ment.  There  were  tv 
twice  certified  the  an 
taxes  would  bare  fall 
last  certified  ia  consid 
certificate.  It  is  sug] 
rectly,  that  the  first  ce 
there  is  nothing  whal 
which  the  sherifT  note 
except  the  smaller  am 
between  the  two,  we  ce 
is  correct. 
We  recommend  that 

BABNE3  and  Oldhas 


Commisstoner'a 

1,  Pleading   Overpayment: 

that  certain  payments  t 
quest  ae  interest  on  a  I 
made  witliout  any  knii 
a  payment  by  mistake 
dent  e 


2.  Evidence  of  Weights  of 
mollon  lo  strike  out  a1 
bushels  of  corn  fumlBl 
wItnesH  wag  prCBcnt  at 
aa  to  the  quality  and 
enoneously  overruled,  1 
testified  aa  to  weight 
appeared  lo  have  been 
not  present  at  the  weigl 
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Error  from  the  district  court  for  Cass  county.  Tried 
below  before  Jessen,  J.    Affirnied. 

Byron  Clark  and  G.  A.  Bawls,  for  plaintiff  in  error. 

Matthew  Oering,  contra. 

Hastings,  O. 

Two  questions  arise  in  this  case.  The  first  is  whether 
or  not  the  following  allegation  of  payment  by  mistake 
is  sufficient,  after  a  verdict,  to  support  a  judgment  for 
plaintiff : 

"That  from  said  22d  day  of  January,  1896,  until  the 
month  of  December,  1898,  this  plaintiff  paid  to  the  de- 
fendant for  interest  upon  said  ^,200  the  sum  of  |1,323.45, 
and  that  the  sum  over  and  above  the  interest  due  upon 
said  ^,200  was  paid  to  said  defendant  by  the  plaintiff  at 
the  defendant's  special  instance  and  request  and  without 
any  knowledge  upon  the  part  of  the  said  plaintiff  that  such 
sum  overpaid  the  defendalit  the  interest  upon  said  $3,200." 

Plaintiff  alleged  a  loan  of  $3,200  at  eight  per  cent,  per 
annum,  and  its  repayment,  and  in  the  above  terms  an 
overpayment  of  interest.  •  It  is  insisted,  on  the  authority  of 
Renfrew  v.  Willis,  33  Neb.,  98,  that  the  foregoing  alle- 
gation shows  only  a  voluntary  payment  of  money,  and 
therefore  is  no  basis  for  the  verdict  and  judgment  in  favor 
of  the  pleader  in  this  case.  In  the  Renfrew  Case  the  plain- 
tiff set  out  a  lease,  the  payment  by  cash  and  labor  of 
$3,372.22  at  defendant's  request  "by  virtue  of  the  lease," 
and  that  defendant  was  entitled  to  $1,600  and  no  more, 
and  the  rest  was  due  plaintiff.  The  allegation  of  the 
petition  in  the  present  case  distinctly  alleges  that  the  pay- 
ments were  for  interest  and  not  only  at  defendant's  re- 
quest, but  without  knowledge  on  defendant's  part  that 
such  sums  overpaid  the  interest  due.  The  difference  be- 
tween the  two  petitions  seems  to  be  that  in  Renfrew  v. 
Willis  no  mistake  nor  lack  of  knowledge  was  apparent 
from  the  pleading,  and  the  court  adds  that  none  was 
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shown  in  the  evidence,  and  on  both  grounds  the  case  was 
reversed.  In  the  present  case  there  is  no  claim  of  any 
lack  of  evidence  to  sustain  the  verdict  for  plaintiff  either 
in  the  county  court  or  on  appeal  in  the  district  court.  It 
seems  to  us  that  the  statement  in  the  present  petition  does 
amount  to  an  assertion  of  mistake  in  the  amount  of  in- 
terest and  of  its  payment  at  defendant's  special  request 
under  the  mistaken  supposition  that  it  was  a  part  of  the 
interest  provided  by  the  contract. 

It  is  conceded  by  counsel  that  if  the  facts  which  are 
found  by  the  jury  appear  in  the  pleading,  however  vaguely 
or  inartistically  they  may  be  set  forth,  it  will  be  sufficient 
to  sustain  the  verdict.  In  this  case  the  pleading  apprised 
the  defendant  of  what  was  to  be  proved  and  evidently  led 
to  quite  complete  preparation  of  proof  as  to  the  mistake. 
The  allegation  of  entire  want  of  knowledge  that  the  pay- 
ments made  were  in  excess  of  the  amount  due  and  that 
they  were  paid  for  interest  at  defendant's  special  request 
seems  enough,  in  the  absence  of  any  demand  for  a  more 
definite  statement,  and  after  ver'dict,  to  uphold  the  judg- 
ment. As  we  have  concluded  that  the  original  petition, 
while  indefinite  enough  to  subject  it  to  a  motion  to  make 
it  more  certain,  was,  nevertheless,  sufficient  to  sustain 
the  verdict,  it  is  not  necessary  to  discuss  the  amendment 
allowed  by  the  court  and  its  effect.  It  certainly  can  not 
be,  and  is  not,  claimed  to  weaken  in  any  way  the  original 
allegation. 

The  other  question  raised  is  as  to  an  alleged  error  in 
refusing  to  strike  out  certain  evidence  of  the  plaintiff. 
Garrison,  as  to  corn  received  by  defendant  in  the  years 
1896,  1897  and  1898.  This  was  on  the  ground  that  the 
witness  had  testified  to  certain  memoranda  of  weights, 
and  had  then  stated  on  cross-examination  that  these 
memoranda  were  copied  from  scale  tickets  showing  the 
weights.  The  motion  to  strike  was  too  broad  in  any  event. 
It  included  all  the  evidence  of  the  witness  as  to  the  number 
of  bushels  of  corn,  and  surely  much  which  the  witness  had 
testified  to  was  competent.     He  had  testified  as  to  the 
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amount  and  character  of  the  crops  on  different  parts  of 
the  field  in  different  years,  and  the  motion,  if  good  at  all, 
could  only  be  properly  aimed  at  the  testimony  as  to 
weights. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Day  and  Kjbkpatriok,  CO.,  concur. 

Affirmed. 


The  G.  T.  Northwall  Company  v.  The  McCoemick  Har- 
vester Machine  Company,  Substituted  for  Charles 
B.  Strong^  Sheriff  of  Johnson  County. 

Filed  Maboh  19,  1902.    No.  11,854. 
Commissioner's  opinion.    Department  No.  2. 

1.  Beplevln:    General  Denial:    Pboof  of  Right  to  Possession:    Di- 

BBCTiNO  Verdict:  Measure  of  Damages.  In  an  action  of  replevin, 
where  the  plaintiff  claims  to  be  the  absolute  owner  of  the  property 
and  entitled  to  the  immediate  possession  of  it,  and  the  defendant's 
answer  is  a  general  denial,  the  plaintiff  must  establish  his  owner- 
ship or  the  right  to  the  immediate  possession  of  the  property  by 
some  competent  evidence.  If  he  fails  to  do  this,  it  is  the  duty  of 
the  court  to  direct  the  jury  to  return  a  verdict  for  the  defendant. 
In  the  absence  of  any  showing  to  the  contrary  the  value  of  the 
defendant's  right  of  possession  is  the  value  of  the  property  in 
controversy. 

2.  Appeal  and  Error:    Review  of  Rulings  on  BiVIDenoe.    The  rulings 

of  the  trial  court  on  the  admission  of  evidence  examined,  and  held 
that  there  was  no  error  therein. 

Error  from  the  district  court  for  Johnson  county. 
Tried  below  before  Stull,  J.     Affirmed. 

L.  C.  Chapman,  for  plaintiff  in  error. 

Jf .  B.  G.  True  and  Wilson  &  BrouoUy  contra. 

Barnes,  C. 

The  G.  T.  Northwall  Company  commenced  an  action  in 
replevin  in  the  district  court  for  Johnson  county  against 
Charles  B.  Strong,  described  as  sheriff  of  that  county. 
By  its  petition  it  claimed  to  be  the  general  owner  and 
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entitied  to  the  immediate  poaKBriion  of  two  light  one-horse 
haggiee.  The  petition  was  in  the  osnal  form.  To  this 
petition  the  following  answer  was  filed  (omitting  title)  : 
"Now  comes  the  said  defendant,  and  for  answw  to  the 
plaintiff's  petition  sajs  that  the  said  plaintiff  has  no 
capacity  to  sne  in  the  courts  of  this  state,  and  denies  each 
and  every  allegation  contained  in  said  petition."  Upon 
the  issnes  thus  joined  a  trial  was  had,  and  after  the  intro- 
duction of  the  evidence  the  court  instructed  the  jury  to 
return  a  verdict  for  the  defendant,  which  it  did,  in  the 
words  and  flgnres  following  (omitting  titie) :  "We,  the 
jury,  being  duly  impaneled  and  sworn  in  the  above  en- 
tiUed  cans^  do  find  for  the  defendant;  do  find  that  at 
the  commencement  of  this  action  the  right  to  the  posses- 
sion of  the  property  replevied  in  this  action  was  in  the 
defendant;  that  the  value  of  said  property  was  f84,  and 
that  the  value  of  the  defendant's  possession  is  fSl,  and 
his  damage  is  assessed  at  one  cent.'  Upon  this  verdict 
the  following  judgment  was  rendered:  "Now  on  this 
2d  day  of  May,  1899,  this  cause  came  on  for  hearing  upon 
a  motion  by  the  plaintiff  for  a  new  trial  herein,  upon  con- 
sideration whereof,  after  being  fully  advised  in  the  prem- 
ises, the  court  overrules  said  motion,  to  which  ruling  of 
the  court  the  plaintiff  excepts.  It  is  therefore  considered, 
ordered  and  adjudged  that  the  defendant  have  and  recover 
from  the  plaintiff  the  property  in  question  herein;  or  in 
case  a  return  of  the  same  can  not  be  had,  that  the  said  de- 
fendant have  and  recover  of  and  from  the  said  plaintiff 
the  sum  of  f84,  the  value  of  the  said  property  and  the 
value  of  the  defendant'^  possession  of  the  same,  and  one 
cent,  hia  damages  sustained  by  reason  of  the  detentioD 
of  said  property,  as  heretofore  by  the  verdict  of  the  jury 
found,  and  his  costs  in  this  behalf  expended,  taxed  at  the 

sum  of  $ ,  to  all  of  which  the  plaintiff  excepts.     The 

plaintiff  is  hereby  given  forty  days  from  the  rising  of  the 
court  to  present  its  bill  of  exceptions."  The  motion  for 
a  new  trial  was,  as  a  matter  of  fact,  not  filed  until  the 
3d  day  of  May,  tlie  day  after  the  judgment  was  rendered 
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and  the  case  Anally  disposed  of.    On  the  6th  day  of  May, 
after  the  judgment  had  been  rendered  and  the  case  finally 
disposed  of,  the  court,  on  the  application  of  the  defendant, 
permitted  the  McCormick  Harvester  Machine  Company  to 
be  substituted  as  the  defendant  in  the  action.    The  case 
was  thereupon  brought  to  this  court  by  a  petition  in  error. 
1.  The  plaintiff  contends  that  there  was  no  evidence 
offered  by  the  defendant  showing  the  value  of  the  defend- 
ant's possession,  and  that  the  finding  of  the  jury  was 
without  evidence  to  support  it ;  that  the  defendant  did  not 
in  any  way  attempt  to  justify  his  taking  of  the  property ; 
that  the  defendant  did  not  show  any  right  of  possession 
whatever ;  that  there  was  no  evidence  to  support  the  find- 
ing of  the  jury  wherein  they  say  in  their  verdict,  "that  we 
find  for  the  defendant."    Therefore  the  judgment  of  the 
court  is  erroneous  and  must  be  reversed.     It  will  be  ob- 
served that,  as  the  issues  stood  at  the  time  of  the  trial, 
plaintiff  claimed  to  be  the  general  owner  and  entitled  to 
the  immediate  possession  of  the  property  in  controversy. 
The  defendant  denied  all  the  allegations  of  the  plaintiff's 
petition,  and  it  devolved  upon  the  plaintiff  to  prove  his 
ownership  and  his  right  to  the  immediate  possession  of  the 
property.    An  examination  of  the  bill  of  exceptions  will 
show  that  there  was  no  evidence  introduced  by  the  plain- 
tiff to  establish  either  his  ownership  or  his  right  to  the 
possession  of  the  property.    The  plaintiff  in  an  action  of 
replevin  must  recover  upon  the  strength  of  his  own  title^ 
or  the  right  of  possession  to  the  property  in  controversy. 
Ooodman  v.  Kennedy,  10  Neb.,  270 ;  Bardwell  v.  Stuhhert, 
17  Neb.,  485 ;  Peterson  v.  Lodtvick,  44  Neb.,  771 ;  St.  John 
V.  Swwnibacky  39  Neb.,  841;  Eavanaugh  v.  Brodball,  40 

Neb.,  875.  It  was  held  by  this  court  in  Johannson  v.  Miller, 
45  Neb.,  53,  that  in  replevin  the  right  of  possession  must 
be  af^rmatively  shown  to  exist  in  favor  of  the  plaintiff, 
and  the  plaintiff's  right  to  recover  can  not  be  predicated 
upon  the  mere  failure  of  the  defendant  to  aflBrmatively 
establish  in  his  own  favor  a  superior  right  in  that  respect. 
In  Peterson  v.  Lod/uyick,  44  Neb.,  771,  it  was  held  that 
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where  the  plaintiff  failed  to  prove  his  own  title  it  was 
proper  for  the  court  to  instruct  the  jury  to  return  a  verdict 
for  the  defendant.  There  is  no  evidence  in  the  record  to 
support  any  claim  or  right  to  the  goods  in  controversy  in 
the  plaintiff,  the  Northwall  Company;  no  other  verdict 
could  have  been  returned  by  the  jury  than  one  in  favor 
of  the  defendant.  Therefore  the  court  did  not  err  in 
directing  the  jury  to  return  such  a  verdict. 

It  is  contended  that  there  was  no  evidence  as  to  the 
value  of  the  defendant's  possession  upon  which  the  jury 
could  base  its  finding  on  that  question.  An  examination 
of  the  record  will  show  that  it  was  stipulated  that  the 
value  of  the  buggies  in  controversy  was  |105.  The  jury 
found  the  valu^  of  the  defendant's  right  of  possession  to  be 
$84,  which  was  \sdthin  the  value  of  the  property,  fixed  by 
the  verdict.  In  the  absence  of  any  evidence  to  the  contrary, 
where  plaintiff  has  no  right  to,  or  interest  in,  the  property, 
the  value  of  the  defendant's  right  of  possession  is  the  value 
of  the  goods  as  found  by  the  jury.  Therefore  the  finding 
of  the  jury  upon  this  question  was  not  prejudicial  to 
plaintiff  and  should  be  sustained. 

2.  It  is  contended  that  the  court  erred  in  sustaining  de- 
fendant's objection  to  the  introduction  of  exhibit  No.  1. 
An  examination  of  this  exhibit,  found  on  page  20  of  the 
bill  of  exceptions,  discloses  that'  it  is  a  blank  order  to 
the  G.  T.  Northwall  Company  for  the  shipment  of  goods; 
it  contains  no  description  of  any  kind  of  goods  or  property 
whatever.  Upon  its  face  it  proves  nothing.  The  testimony 
offered  in  relation  to  it  was  insuflScient  to  connect  it  in 
any  manner  with  the  property  in  controversy.  For  this 
reason  the  court  properly  excluded  it  from  the  consider- 
ation of  the  jury,  and  did  not  err  in  refusing  to  allow  it 
to  be  introduced  in  evidence. 

The  record  in  this  case  discloses  that  no  other  verdict 
could  have  been  rendered  by  the  jury,  and  we  recommend 
that  the  judgment  of  the  district  court  be  aflSrmed. 

Oldham  and  Pound,  CC,  concur. 

Affirmed. 
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Mebgantilb  Co-opbrativb  Bank,  appesllant,  v.  Conbad 

a.  sohaaf,  appellbb. 

Filed  Maboh  19,  1902.    No.  11,379. 

Commissioner'B  opinion.    Department  No.  2. 

Building  and  Loan  Associations:  Agoountino:  Valtts  of  Stock.  In 
an  accounting  between  a  foreign  building  and  loan  association 
and  a  member  to  wbom  a  loan  has  been  made,  if  credit  is  given 
the  member  for  the  amount  paid  upon  the  stock,  it  must  be  on 
the  theory  that  such  amount  represents  the  value  thereof,  he 
having  elected  to  apply  it  on  the  debt  Hence,  where  such  sum  is 
credited  -to  the  borrower,  no  further  deduction  should  be  made 
for  value  of  the  stock. 

Appeal  from  the  district  court -for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed  with  directions. 

Sawyer  &  Snellj  for  appellant. 
F.  A.  Boehmerj  contra^ 

Pound,  0. 

This  suit  was  brought  to  foreclose  a  mortgage  given  by 
appellee  to  appellant,  which  is  a  foreign  building  and 
loan  association.  The  transaction  in  question  did  not 
involve  any  question  of  usury,  as  the  interest  and  premiums 
amount  to  less  than  ten  per  cent.,  and  took  place  prior 
to  the  enactment  of  the  present  statute.  Appellee  in  his 
answer  elected  to  have  his  stock  applied  upon  the  mort- 
gage debt,  and  the  sole  question,  under  the  evidence,  is 
as  to  the  amount  due  and  the  methods  by  which  such 
amount  is  to  be  ascertained.  The  principles  governing 
an  accounting  of  this  sort  have  been  laid  down  in  PeopWs 
Building,  Loan  &  Savings  Association  v.  Oilmore,  1  Neb. 
[Unof.],  181,  and  McDowell  v.  Pioneer  Sa/vings  &  Loan 
Co.,  antej  page  24.  Judged  by  these  principles,  we  think 
the  decree  is  wrong.  The  district  court  took  the  total 
amount  paid  by  the  borrower  to  the  association  and, 
adding  thereto  the  value  of  the  stocky  deducted  the  aggre- 
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gate  from  the  amount  of  the  loan  and  interest  thereon. 
In  the  cases  cited  it  was  held  that  the  member  might  have 
his  stock  applied  upon  the  debt  if  he  so  elected;  that  in 
the  absence  of  evidence  as  to  its  actual  value  the  stock 
would  be  taken  to  be  worth  the  amount  that  had  been 
paid  upon  it;  that  payments  made  on  the  stock  were  not 
to  be  applied  as  payments  on  the  loan  until  the  borrower 
had  elected  to  have  them  so  applied  and,  in  consequence, 
that  credit  for  the  value  of  the  stock  should  be  given  as 
of  the  time  of  such  election,  not  as  of  the  time  when  the 
several  payments  were  made.  It  follows  that  if  credit  is 
given  for  the  amouht  paid  upon  the  stock,  it  must  be  upon 
the  theory  that  such  amount  represents  the  value  thereof. 
Hence,  where  such  sum  is  credited  to  the  borrower,  no 
further  deduction  should  be  made  for  value  of  the  stock. 
We  think  the  decree  should  be  reversed  and  the  cause 
remanded  with  directions  to  enter  a  decree  of  foreclosure 
for  1450.60  and  interest  at  the  rate  of  four  and  four-fifths 
per  cent  from  March  16,  1900. 

Babnes  and  Oldham,  OC,  concur. 

The  decree  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  of  fore- 
closure for  f450.60  and  interest  at  the  rate  of  four  and 
four-fifths  per  cent  from  March  16,  1900. 

Bbversed  with  dibbgtions. 


The  p.  Schobnhofbn  Bbbwing  Company  v.  John  O. 

Whipplb  bit  al. 

Filed  Maboh  19, 1902.    No.  11,888. 

Ck)mml88loner'B  opinion.    Department  No.  2. 

1.  Intoxieatlng  Liquors:  "Slocumb  Law":  Statutes.  Chapter  50  of 
Oompiled  Statutes  of  Nebraska,  commonly  known  as  the  "Slocumb 
Law,"  is  a  rigid,  drastic  and  prohibitive  enactment  denouncing  all 
sales  of  Intoxicating  liquors  not  made  strictly  in  compliance  with 
its  provisions. 
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2.  Intoxicating  Liquors:    Validity  of  Sale:    Les  Loci.    The  validity 

of  a  sale  of  Intoxicating  liquors  la  determined  by  the  law  of  the 
place  at  which  the  sale  Ib  made. 

3.  Intoxicating  Llqaon:   CONTBA<Tr:    Considera.tidn.    No  action  can  he 

maintained  on  a  contract  the  conBlderation  of  which  Is  either 
wicked  in  Itself  or  prohibited  by  law.  Btorz  d  Her  u.  Finktestein, 
46  Neb.,  B77,  followed. 

Error  from  the  district  court  for  Douglas  couuty.  Tried 
below  before  Slabaugh,  J.     Affirmed. 

Q.  W.  Shields,  for  pteintifE  in  error. 

Charles  F.  Tutile  and'fl".  A.  Whipple,  contra. 

Oldham,  C. 

This  was  an  action  by  the  plaintiff  brewing  company 
against  the  defendants  to  recover  on  a  bond  for  the  pur- 
chase price  of  beer  sold  by  the  plaintiff  to  the  defendant, 
German  Village  Company.  The  material  allegations  of 
the  petition  are  that  the  plaintiff  is  a  corpopation  organ- 
ized under  the  laws  of  the  state  of  Illinois  and  that  the 
defendant,  German  Village  Company,  is  a  corporation 
organized  under  the  laws  of  the  state  of  Nebraska  and 
doing  business  in  the  city  of  Omalia;  that  from  the  21st 
day  of  March,  1898,  and  up  to  the  4th  day  of  June,  1898, 
the  German  Village  Company  was  a  copartnership  con- 
sisting of  Charles  F.  BeindorfF  and  John  C.  Whipple ;  that 
on  the  4th  day  of  June,  1898,  the  said  partnership  was 
dissolved  and  all  the  rights,  credits,  effects  and  contracts 
were  assigned  to,  and  became  the  property  of  the  German 
Village  Company;  that  among  the  effects,  so  assigned, 
was  a  concession  issued  to  the  copartnership  by  the  Trans- 
Mississippi  &  International  Exposition  Company  for  the 
running  of  the  German  Village  on  the  east  midway  of  the 
said  Trans-Mississippi  &  International  Exposition  Com- 
pany's grounds,  and  also  an  agreement  between  the  plain- 
tiff and  the  said  copartnership.  (A  copy  of  this  agree- 
ment is  attached  to  and  made  a  part  of  the  petition.)  The 
4» 
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material  conditions  of  this  agreement  are:  That  the  co- 
partnership agrees  to  purchase  from  the  P.  Schoenhofen 
Brewing  Company,  through  its  local  representative  in  the 
city  of  Omaha,  Henry  Rohlff,  all  malt  beer  in  bottles  and 
in  wood  used  by  the  said  parties  of  the  second  part  or 
aold  by  them  in  the  said  German  Village  (except  that  they 
sUall  have  the  right  to  purchase  and  sell  beer  manufact- 
ured in  other  coantries  than  the  United  States),  and  pay 
for  the  same  at  the  end  of  each  week.  Then  follows  the 
price  which  they  agree  to  pay  and  their  agreement  to 
return  the  empty  kegs,  cases  and  bottles  to  plaintiff's 
agent  at  the  German  Village.  This  is  followed  by  an 
agreement  on  the  part  of  the  plaintiff  to  pay  the  sum  of 
|3,000  to  the  parties  of  the  second  part  to  aid  in  the  con- 
struction of  the  German  Village.  There  were  other  con- 
ditions in  this  agreement  which  are  immaterial  in  this 
controversy.  But  it  was  further  agreed  in  the  contract 
that  plaintiff  should  furnish  and  deliver  the  beer  to  the 
parties  of  the  secimd  part  in  good  condition  at  the  Ger- 
man Village.  It  was  also  agi'ced  that  the  parties  of  the 
second  part  were  to  furnish  a  bond  in  the  penal  sum  of 
|5,000,  conditioned  for  the  faithful  performance  of  the 
conditions  of  the  agreeiuent  with  Charles  Beindorff,  father 
of  said  Charles  F.  Beindorff,  as  surety  thereon.  It  was 
also  agreed  that  the  concession  should  not  be  assigned 
by  the  said  parties  of  the  second  part  without  notification 
to  the  party  of  the  first  part,  and  that  the  bond  should 
be  held  liable  for  the  fulfillment  of  this  contract  by  such 
assignee.  This  contract  was  signed  by  P.  Schoenhofen 
Brewing  Company  by  its  secretary,  and  Charles  F. 
Beindorff  and  John  C.  Whipple.  To  this  contract  is 
attached  a  bond  as  provided  for  in  the  contract,  in  the 
penal  sum  of  f5,000.  This  bond  runs  to  P.  Schoenhofen 
Brewing  Company  and  provides  for  the  faithful  perform- 
ance of  the  contract  above  set  out  by  the  parties  of  the 
second  part  and  it  is  signed  by  Charles  F.  Beindorff  and 
John  C,  Whipple  as  principals  and  Charles  Beindorff  as 
surety.    The  petition  then  goes  on  and  alleges  that  at  the 
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time  of  making  this  agreement  that  the  plaintiff  had  no 
license  to  sell  malt,  spirituous  or  vinous  liquors  in  the  city 
of  Omaha  and  state  of  Nebraska,  but  that  it  had  an  agent, 
whose  name  is  Henry  Rohlflf,  who  had  a  license  duly 
issued  to  him  by  the  proper  authorities  to  sell  malt, 
spirituous  and  vinous  liquors  in  the  city  of  Omaha  and 
state  of  Nebraska,  and  that  for  the  purpose  of  complying 
with  the  liquor  laws  of  the  state  of  Nebraska  and  the  city 
of  Omaha  it  was  provided  in  the  contract  that  the  sales 
contemplated  in  the  said  contract  should  be  made  through 
the  said  Henry  Rohlff,  as  agent  for  plaintiff.  The  petition 
then  proceeds  to  set  out  the  sales  of  beer  made  to  the 
German  Village  by  the  plaintiff  in  reliance  on  this  con- 
tract and  bond,  and  sets  up  by  proper  allegation  that 
there  is  due  the  said  plaintiff  on  said  contract  for  beer 
so  sold  and  delivered  the  sum  of  $882,  and  that  the  con- 
ditions of  the  bond  have  been  broken  by  failure  of  the 
principals  therein  to  pay  for  said  beer  as  provided  for 
in  their  contract,  and  prays  judgment  against  all  the 
defendants  for  the  sum  of  |882  and  interest.  To  this 
petition  the  defendant  interposed  a  demurrer.  The  de- 
murrer was  sustained  by  the  trial  court,  and  plaintiff 
refusing  to  further  plead  its  petition  was  dismissed  and 
it  brings  error  to  this  court. 

An  examination  of  the  contract  on  which  plaintiff's 
action  is  founded  shows  clearly  that  the  contract  was 
made  in  Nebraska  and  was  for  the  sale  and  delivery  of 
intoxicating  liquors  within  this  state  by  one  who  had  no 
license  or  legal  authority  to  engage  in  the  traffic,  but  who 
sought  to  avoid  the  consequences  of  his  act  by  having  the 
sale  and  delivery  of  the  goods  nominally  made  by  Henry 
Rohlff,  a  licensed  dealer  in  intoxicating  liquors,  as  his 
agent.  Henry  Rohlff  is  neither  a  party  to  the  suit  or  the 
contract  and  bond  on  which  the  right  of  action  is  predi- 
cated. The  only  reference  to  Henry  Rohlff  in  the  contract 
is  that  the  defendants  agree  to  purchase  from  the  plaintiff 
through  its  local  representative  in  the  city  of  Omaha, 
Henry  Rohlff,  all  its  malt  beer  of  American  brew,  etc. 
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In  other  words,  the  defendants  agreed  to  buy  all  their 
American  brewed  beer  from  plaintiff  through  its  agent, 
Henry  RohlflF ;  and  by  other  terms  of  the  contract  plain- 
tiff agreed  to  sell  and  deliver  its  beer  to  the  German 
Village  at  its  village  in  the  city  of  Omaha  and  state  of 
Nebraska.    Then  the  question  is,  can  the  plaintiff,  an  un- 
licensed dealer  in  intoxicating  liquors,   recover  in  the 
courts  of  this  state  for  the  purchase  price  of  beer  sold 
under  such  a  subterfuge  as  this?    We  think  not.    Chapter 
50  of  the  Compiled  Statutes  of  Nebraska,  commonly  known 
as  the  "Slocumb  Law,"  is  a  rigid,  drastic  and  prohibitive 
enactment  denouncing  all  sales  of  intoxicating  liquors 
not  made  strictly  in  compliance  with  its  provisions.  The 
public  policy  of  this  statute  is  to  restrain  and  punish 
every  form  of  trafllc  in  intoxicants  that  is  not  guarded, 
shackled,  licensed  and  taxed  by  the  strict  provisions  of  this 
chapter.     State  v.  Cumminga,  17  Neb.,  311. 

The  question  of  the  right  to  recover  for  the  purchase 
price  of  liquors  since  the  passage  of  this  enactment  has 
been  before  this  court  on  several  occasions.  One  of  the 
early  cases  is  that  of  Delahaye  v.  Heitkemper,  16  Neb., 
475.  In  this  case  an  action  was  brought  on  a  promissory 
note.  The  defense  interposed  was  that  the  note  was  given 
as  the  purchase  price  of  liquors  sold  in  the  state  of  Iowa, 
and  that  under  section  1550  of  the  Iowa  Code  of  1873  the 
sale  was  illegal;  and  the  answer  pleaded  the  provisions 
of  that  section  and  asked  by  way  of  set-oflf  to  recover 
against  the  plaintiff  a  part  payment  made  for  the  liquors. 
The  court  held  that  the  Iowa  statute,  not  being  in  con« 
travention  of  the  public  policy  of  the  laws  of  this  state, 
would  be  enforced  here.  The  action  on  the  note  was  dis- 
missed and  the  defendant  was  permitted  to  recover  back 
the  part  payment  he  had  made  on  such  purchase,  as  pro- 
vided for  in  the  Iowa  statute. 

In  the  case  of  Gillen  v.  Riley,  27  Neb.,  158,  the  action 
was  brought  by  a  licensed  dealer  doing  business  in  the  city 
of  Omaha  and  was  for  the  recovery  of  the  purchase  price 
of  liquors  sold  to  a  licensed  dealer  whose  place  of  business 


Vou  2]  JANUARY  TERM,  1902.  709 

Schoenhofen  Brewing  Co.  v«.  Whipple. 

was  in  Dixon  county,  Nebraska.  In  this  case  the  plaintiff 
was  permitted  to  recover,  the  court  holding  that  under 
his  license  to  sell  intoxicating  liquors  he  might  send  his 
agents  out  and  take  orders  in  any  part  of  the  state  for 
orders  to  be  selected  and  forwarded  from  the  stock  kept 
in  his  store  at  his  place  of  business. 

The  next  case  of  this  nature  before  this  court  was  that  of 
Wagner  v.  Breeds  29  Neb.,  720.  This  case  arose  on  an 
action  to  foreclose  a  mortgage  given  to  secure  promissory 
notes  executed  by  Breed  to  Wagner.  The  consideration  of 
the  notes  was  an  indebtedness  from  Breed  to  Wagner 
for  intoxicating  liquors  sold  by  Wagner  to  Breed.  Wagner 
was  engaged  in  business  in  Bock  Island,  Illinois.  Plaintiff 
was  permitted  to  recover  in  this  case,  but  the  question 
turned  on  the  legality  of  the  sale  at  the  place  where  made. 
It  appears  that  Wagner  was  a  licensed  dealer  in  the  state 
of  Illinois  and  that  the  orders  were  sent  to  him  by  Breed 
from  Nebraska,  and  that  these  orders  were  filled  at  Rock 
Island,  where  Wagner  had  a  right  to  engage  in  the  traffic. 
This  case  is  easily  distinguished  from  the  case  at  bar  in 
this,  that  the  place  of  sale  in  the  case  at  bar  was  at  Omaha, 
Nebraska,  while  in  Wagner  v.  Breed,  supra,  the  place  of 
sale  was  at  Rock  Island,  Illinois. 

It  is  a  rule  almost  uniformly  recognized  that  the  va- 
lidity of  a  sale  of  intoxicating  liquors  is  determined  by 
the  law  of  the  place  at  which  the  sale  is  made.  The  modi- 
fication of'  this  rule  is  that  even  if  the  sale  would  be 
valid  where  made,  yet,  if  the  vendor  knowingly  aids  the 
vendee  in  conveying  the  liquors,  so  sold,  to  another  state 
or  place  with  the  view  to  their  being  resold  by  the  vendee 
contrary  to  the  laws  ot  such  state  or  place,  then  the  sale 
would  be  illegal.  Graves  v.  Johnson^  15  L.  R.  A.  [Mass.], 
834;  Webster  V.  Munger,  8  Gray  [Mass.],  584;  Banchar 
V.  Mansel,  47  Me.,  58. 

Another  case  before  this  court,  and  the  one  that  we  think 
controls  the  case  at  bar,  is  that  of  Storz  &  Her  v.  Fink  I  c- 
stein,  46  Neb.,  577,  65  N.  W.  Rep.,  195.  In  this  case  plain- 
tiff sued  to  recover  the  purchase  price  of  beer  sold  to 
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defendant.  Defeiidant  plead  an  agreement  on  the  part  of 
plaintiff  to  procure  him  a  license  and  a  failure  to  do  so  and 
asked  for  damages  in  the  amount  he  was  compelled  to 
pay  for  such  license.  Plaintiff  replied  by  pleading  a  cus- 
tom, which  they  alleged  was  a  part  of  the  contract,  that 
defendant  was  to  sell  as  agent  for  plaintiff  under  the 
license  they  had  procured  for  their  bottling  works.  Plain- 
tiff was  not  permitted  to  recover,  the  court  holding 
that  "No  action  can  be  maintained  on  a  contract  the  con- 
sideration of  which  is  either  wicked  in  itself  or  prohibited 
by  law."  This  case  seems  to  settle  definitely  the  propo- 
sition that  one  individual  can  not  sell  intoxicating  liquors 
for  his  own  benefit  under  the  protection  of  a  license  issued 
to  another. 

The  next  case  before  this  court  was  Rocco  v.  Frapoli, 
50  Neb.,  665.  In  this  case  suit  was  iostitoted  for  damages 
on  a  consignment  of  a  ear-load,  of  wines  and  brandies  made 
by  plaintiff  from  California  to  the  defendants  who  were 
commission  merchants  engaged  in  business  in  the  city 
of  Omaha,  Nebraska.  The  consignment  was  made  on  an 
agreement  that  the  defendants  were  to  have  a  commission 
on  all  the  wines  and  brandies  sold  from  such  consign- 
ment. Neither  of  the  parties  to  the  contract  were  licensed 
dealers  in  intoxicating  liquors  in  the  state  of  Nebraska. 
The  court  denied  a  recovery  because  the  contract  was  con- 
trary to  public  policy. 

It  seems  to  follow  from  a  review  of  these  authorities 
that  one  who  is  not  a  licensed  dealer  in  intoxicating 
liquors  under  the  laws  of  this  state  can  not  recover  the 
purchase  price  of  liquors  which  be  sells  in  violation  of 
law;  and  it  also  seems  well  established  that  one  can  not 
shield  himself  from  the  consequences  of  an  illegal  sale  of 
liquors  made  in  his  own  name  and  for  his  own  benefit 
either  by  pretending  to  act  as  agent  for  a  licensed  dealer, 
or  by  using  one  who  is  a  licensed  dealer  as  a  pretended 
agent  for  him  in  the  transaction. 

We  are  therefore  of  the  opinion  that  the  judgment  of 
the  learned  trial  court  in  sustaining  the  demurrer  to  plain- 
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tiffs  petition  was  right  and  we  recommend  that  it  be 
aflSrmed. 

Barnes  and  Pound,  CO.,  concur. 

Affirmed. 


Abnbr  Heater  v.  Charles  J.  Penrod  et  al. 

Filed  Mabch  19,  1902.    No.  11,397. 

Commisfiioner'8  opinion.    Department  No.  1. 

1.  Appeal  and  Error:  Damages  fob  Conversion:  Evidence  Sufficient. 
Evidence  examined,  and  held  to  support  the  finding  of  the  jury. 

1  Appeal  and  Error:  Objection  After  Verdict  of  No  Petition  on  File. 
After  having  gone  to  trial  upon  the  theory  that  the  petition  was 
duly  filed,  a  defeated  party  can  not,  after  verdict  against  him,  be 
heard  to  urge  that  there  was  no  petition  on  file  and  no  cause  pend- 
ing before  the  court. 

3.  Trial:  Misconduct  of  Counsel:  Prejudice.  The  argument  of  coun- 
sel to  the  Jury  should  be  limited  to  a  discussion  of  the  facts  in 
evidence  and  the  reasonable  inferences  deducible  therefrom.  Cer- 
tain language  in  argument,  while  a  slight  departure  from  the 
legitimate  rules  of  debate,  held  not  to  have  been  prejudicial  to 
defendant's  rights. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Affirmed. 

Billingsley  £  Oreene  and  R.  H.  Hagelin,  for  plaintiff  in 
error. 

Mockett  d  Polk  and  George  Kisser,  contra. 

Day,  O. 

Charles  J.  Penrod  brought  this  action  in  the  district 
court  for  Lancaster  county  to  recover  damages  from  the 
defendants  for  the  conversion  of  certain  household  goods 
belonging  to  the  plaintiff.  Upon  the  trial  a  verdict  was 
returned  in  favor  of  the  plaintiff  against  all  of  the  de- 
fendants, upon  which  judgment  was  rendered.  To  review 
this  judgment  the  defendant,  Abner  Heater,  has  brought 
the  case  to  this  court  by  proceedings  in  error. 


Heater  v,  Psttrod. 

It  is  nrged  by  the  defendant,  Heater,  that  the  evidence 
is  not  siifBcJent  to  sustain  the  verdict  against  him.  While 
there  is  a  direct  conflict  in  the  evidence  it  is,  in  our  opinion, 
sufficient  to  sustain  the  verdict.  It  was  shown  that  during 
the  absence  of  the  plaintiff  from  his  home  his  household 
goods  were  removed  tlierefrora  and  stored  in  the  defend- 
ant's warehouse.  Why  the  goods  were  taken  or  by  whom 
appears  only  inferential  ly.  That  defendant,  Heater,  kne^' 
that  the  goods  belonged  to  the  plaintiff  is  clearly  estab- 
lished. It  was  also  shown  that  Heater  had  said  in  a  con- 
versation with  one  of  the  witnesses  that  he  proposed  to 
keep  the  goods  until  the  plaintiff  paid  a  rent  bill  he  owed 
him.  When  demand  was  made  upon  him  for  the  goods 
he  denied  having  them ;  he  admitted,  however,  they  had 
been  in  his  possession,  but  claimed  they  had  been  taken 
away.  It  was  also  shown  that  he  asked  the  plaintiff  what 
he  would  do  on  the  rent  account  if  he  (Heater)  got  his 
goods  back  for  him. 

Without  attempting  to  review  the  evidence  on  the  ques- 
tion of  Heater's  liability,  we  think  there  is  sufficient  in 
the  record  to  sustain  the  finding  of  the  jury.  The  facts 
proven  bring  the  case  clearly  within  the  rule  announced 
in  Bill  V.  Campbell  ComiiHxsioti  Co.,  54  Neb.,  59,  wherein 
it  was  held  that  "Every  one  who  aids  and  assists  in  the 
conversion  of  the  chattels  of  a  third  person,  is  liable  for 
their  value." 

It  is  also  argued  that  there  was  no  petition  on  file  upon 
which  a  judgment  could  be  based.  This  contention  is 
without  merit.  The  petition  was  filed  May  21,  1898.  An 
amended  petition  was  filed  February  14,  1899,  which  was 
by  order  of  court  stricken  from  the  files  and  an  order 
made  giving  leave  to  the  plaintiff  to  refile  the  original 
petition.  The  record  does  not  show  affirmatively  that  this 
was  done.  The  case  was  tried,  however,  upon  the  theory 
that  the  i)etition  was  duly  filed,  being  so  treated  by  both 
parties  to  the  action  as  well  as  the  court  After  having 
gone  to  trial  upon  the  theory  that  the  petition  was  duly 
filed  a  defeated  party  can  not,  after  verdict  against  him,  be 
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heard  to  urge  that  there  waa  no  petition  on  file  and  no 
cause  pending  before  the  court 

It  is  contended  that  plaintiff's  counsel,  in  arguing  the 
case  to  the  jury,  made  use  of  language  which  was  in- 
flammatory and  tended  to  prejudice  the  jury  against  the 
defendant,  Heater.  The  language  used  characterized 
the  defendant.  Heater,  as  the  "Judas  of  the  whole  con- 
troversy, the  man  behind  the  whole  conspiracy  to  deprive 
this  young  man  of  his  property ;  he  is  the  man  who  has 
put  the  wheels  in  motion,  who  has  wronged  us  beyond 
everybody  else."  Objections  were  made  to  the  language 
of  counsel,  which  were  overruled.  The  argument  of 
counsel  to  the  jury  should  be  limited  to  a  discussion  of 
the  facts  in  evidence  and  the  reasonable  inferences 
deducible  therefrom.  We  do  not  think  the  language 
objected  to  is  of  such  a  character  as  would  unduly  incite 
the  jurors  or  arouse  in  their  minds  a  prejudice  against  the 
defendant  The  language  was,  perhaps,  a  slight  departure 
from  the  legitimate  rules  of  debate,  but  we  do  not  believe 
that  it  was  prejudicial  to  the  defendant's  rights.  Angle 
V.  Bilby,  25  Neb.,  595. 

The  plaintiff  offered  in  evidence  certain  declarations 
of  one  of  the  defendants  which  were  made  out  of  the 
presence  of  the  defendant.  Heater.  The  introduction  of 
this  testimony  is  now  assigned  as  error.  It  is  clear  that 
the  declarations  of  the  defendants  made  out  of  the  pres- 
ence of  each  other  were  received  as  evidence  only  against 
the  declarant.  It  was  perfectly  competent  as  against  the 
declarant  and  such  other  defendants  as  were  present  at 
the  time.    We  fiiee  no  error  in  admitting  this  testimony. 

Complaint  is  also  made  to  the  giving  of  instruction  No. 
5.  It  is  urged  that  the  instruction  gives  the  impression 
that  the  jury  may  find  against  all  of  the  defendants  if 
they  found  that  one  of  them  is  connected  with  the  trans- 
action. That  part  of  the  instruction  referred  to  is  as 
follows:  "Therefore  the  question  to  be  determined  by 
you  in  this  case,  under  the  evidence  now  before  you,  is 
whether  or  not  the  defendants  or  either  of  them  carried 
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away  and  converted  to  their  own  use  the  property  in 
plaintiff's  petition  described,  without  the  consent  or 
authority  of  the  owner  thereof,'  and  have  failed  and 
refused  to  account  therefor."  The  vice  complained  of 
in  this  instmction,  if  any  there  he,  is  made  clear  by  in- 
struction No.  6,  where  the  jury  are  told  that  "in  event 
you  find  from  the  evidence  that  only  one  of  said  defend- 
ants so  appropriated  and  converted  such  property  in  man- 
ner as  alleged  in  the  plaintiff's  petition,  then  you  should 
find  against  such  defendant  and  in  favor  of  the  defendant 
whom  yon  believe  to  be  from  the  evidence  to  have  not  been 
connected  in  such  unlawful  act." 

After  a  careful  examination  of  the  record,  we  do  not 
believe  the  numerous  errors  alleged  in  the  motion  for  a 
new  trial  and  the  petition  in  error  have  been  prejudicial 
to  the  rights  of  defendant,  Heater.  The  other  defend- 
ants did  not  file  a  motion  for  a  new  trial  or  a  petition  in 
error,  and  while  one  of  them  has  filed  a  brief  in  this  court 
it  presents  nothing  which  we  can  review. 

We  therefore  recommend  that  the  judgment  be  affirmed. 

Hastings  and  Kirkpatbick,  CO.,  concur. 


William  Bokhoof  v.  John  M.  Stbwaet,  Shbhiff  of  HmjT 
County. 

Fnm  Habch  19.  1902.    No.  11,409. 
CommlsBloner'B  optnlon.    Department  No.  2. 

1.  Jndgment:    Rendebed  on  Answeb  Dat:    Waives:    Collateral  At- 

tack. While  It  Is  irregular  and  erroneous  to  render  Judgment  on 
answer  day.  such  irregularity  may  be  waived  by  not  taking  ad- 
vantage thereol,  and  a  Judgment  bo  rendered  Is  not  open  to  col' 
lateral  attack. 

2.  Vendor  and  Furchaaer:    Fracduleht  InTsnT  n  Sali:.    On  an  laaue 

as  to  the  validity  cf  a  sale  of  cattle  as  against  creditors,  the  dr- 
cumBtances  that  th«  cattle  remained  at  all  times  In  the  possession 
of  the  vendor;  that  no  payment  was  made  till  long  after  the 
alleged  date  of  the  aalei  that  the  vendor  was  insolvent;  that  tbere 
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was  no  inspection  of  the  cattle  before  purchase;  that  a  check  given 
in  payment  was  not  presented  for  some  time  after  the  date  it 
bears,  and  not  till  after  execution  issued  against  the  vendor;  and 
that  the  purchase  money  did  not  go  to  the  vendor,  but  by  his  di- 
rection to  a  daughter  whom  he  claimed  to  owe,  held  sufficient  to 
Justify  a  finding  of  fraudulent  intent  in  both  parties. 

Error  from  the  district  court  for  Holt  county.  Tried 
below  before  Kinkaid,  J.    Affirmed. 

Jackson  d  Williams^  for  plaintiff  in  error. 
B.  R,  Dickson^  contra. 

Pound,  C. 

This  is  an  action  of  replevin  to  recover  certain  cattle 
levied  on  by  defendant  on  execution  against  plaintijBE's 
vendor.  The  defendant  claimed  that  the  transfer  was 
made  in  fraud  of  creditors,  and  the  jury  so  found.  Error 
is  prosecuted  by  the  plaintiff.  It  is  claimed  that  the  evi- 
dence fails  to  show  a  valid  levy,  and  that  the  judgment, 
pursuant  to  which  the  execution  issued,  is  void  upon  its 
face.  The  ground  of  the  first  contention  is  that  the  exe- 
cution only  was  offered  in  evidence  without  offering  the 
return  also.  But  the  petition  alleges  explicitly  that  de- 
fendant at  the  time  suit  was  brought  had  possession  by 
virtue  of  a  levy  under  the  execution,  and  there  is  ample 
evidence,  adduced  by  plaintiff  himself,  that  the  levy  was 
made,  and  made  upon  the  cattle  in  dispute.  The  judgment 
on  which  the  execution  issued  was  rendered  by  the  county 
court  on  the.  day  at  which  the  judgment  debtor  was  to  an- 
swer by  the  terms  of  an  order  allowing  time  for  that  pur- 
pose. Such  premature  rendition  of  the  judgment  was  irreg- 
ular and  erroneous.  Rich  v.  Stretchy  4  Neb.,  186.  But  the 
irregularity  should  have  been  taken  advantage  of  in  the 
original  cause.  It  was  waived  by  not  doing  so.  The  time 
allowed  to  the  judgment  debtor  to  plead  was  for  his  bene- 
fit in  that  action.  If  he  did  not  care  to  avail  himself  of 
it  and  attempt  some  defense  in  the  county  court  or  to  prose- 
cute error  and  correct  the  defect  directly,  he  ought  not 
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to  be  heard  to  complain  in  subsequent  collateral  proceed- 
ings. The  judgment  was  merely  erroneouB.  It  ia  not 
open  to  collateral  attack.  White  v.  Crow,  110  U.  8.,  183; 
Earper  v.  Biles,  115  Pa.  St.,  594,  8  Atl.  Rep.,  446;  Mitchell 
17.  Ateti,  37  Kan.,  33, 14  Pac.  Rep.,  497;  Burt  v.  Scrantom, 
1  Ca\.,  4ilQ;  Altmanv.  School  District,  mFac.  Rep.  [Ore.  J, 
291 ;  Righter  v.  Thornton,  6  Ohio  Dec.,  7. 

It  is  also  argued  that  the  verdict  is  contrary  to  the 
evidence  and  contrary  to  the  instructions  of  the  court. 
The  evidence  of  fraud  is  wholly  circumstantial.  But  that 
fraudulent  intent  in  a  transfer  of  property  is  a  question 
of  fact  does  not  mean  that  such  intent  may  not  be  proved 
by  circumstances.  It  is  often  the  case  that  no  direct 
proof  is  available,  and  in  most  eases  fraud  is  established 
by  the  circumstances.  The  court  can  not  say,  as  a  matter 
of  law,  that  this  or  that  circumstance  is  derisive  of  fraud- 
ulent intent.  The  question  is  not  to  be  settled  as  one  of 
law  by  artificial  presumptions  or  badges  of  fraud.  The 
rule  goes  no  further.  Its  effect  is  that  the  inference  or 
conclusion  of  fraud  must  be  drawn  from  the  circumstances 
as  one  of  fact,  by  the  triers  of  fact,  and  not  by  the  court 
as  an  inference  or  conclusion  of  law.  In  the  case  at 
bar  the  cattle  remained  at  all  times  in  the  possession  of 
the  vendor;  no  payment  was  made  till  long  after  the 
alleged  date  of  the  sale;  the  vendor  was  insolvent;  there 
was  no  inspection  of  the  cattle  before  purchase;  the  check 
given  in  payment  was  not  presented  for  some  time  after 
the  date  it  bears,  and  not  till  after  execution  issued  against 
the  vendor;  and  the  consideration  did  not  go  to  the 
vendor,  but  by  his  direction  to  a  daughter;  whom  he 
claimed  to  owe.  In  view  of  all  these  circumstances,  while 
the  jury  were  not  bound  so  to  hold  as  a  matter  of  law, 
they  were  amply  justified  in  finding  that  the  sale  was  a 
sham  and  pretense  intended  to  defeat  creditors  and  evade 
the  execution.    We  see  no  reason  to  disturb  their  verdict 

It  is  recommended  that  the  judgment  be  affirmed. 

Babnes  and  Oldham,  GC,  concur. 

Affirmed. 
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State  V.  Qerman  Savinsra  Bank. 

State  op  Nebraska  v.  German  Savings  Bank  op  Omaha, 
APPELLEE,  Impleaded  with  M.  Wollstein  et  al., 
appellants. 

Fixed  Mabch  19,  1902.    No.  12,484. 

Commissioner's  opinion.    Department  No.  2. 
Injunction. 

In  the  matter  of  the  petition  of  Grant  S.  Cobb,  and 
others,  for  an  injunction  against  Thomas  H.  McCague, 
receiver  of  the  German  Savings  Bank,  R.  W.  Breckenridge, 
his  attorney,  and  Joel  W.  West,  attorney  for  the  German 
Havings  Bank. 

OBiCfiNAL  application  in  this  court  for  an  injunction 
in  the  main  case,  which  is  an  appeal  from  the  district  court 
for  Douglas  county  and  was  tried  below  before  Fawcett, 
J.    This  opinion  dissolves  the  injunction. 

Brome  d  Burnett^  V.  0.  Strickler  and  J.  H,  Mcintosh, 
for  appellants. 

Greene^  Breckenridge  /6  Kinsler,  contra. 

Oldham,  C. 

This  matter  was  heard  in  our  division  on  the  applica- 
tion of  the  defendants  to  dissolve  the  temporary  injunc- 
tion issued  by  the  chief  justice  on  the  7th  day  of  February, 
1902.  Answers  were  filed  by  the  defendants,  McCague, 
Breckenridge  and  West,  in  which  they  positively  denied 
any  intention  of  attempting  to  procure  a  hearing  of  the 
motion  to  review  the  orders  of  Hon.  Jacob  Fawcett,  dis- 
trict judge,  of  July  8,  1901;  the  order  of  November  14, 
1901,  overruling  motions  of  defendants  filed  July  13,  and 
September  10,  1901,  and  the  order  of  November  18,  1901, 
directing  a  compromise  of  certain  stockholders;  which 
motion  appears  to  have  been  set  for  hearing  before  the 
Hon.  Jacob  Fawcett,  district  judge,  on  the  12th  day  of 
February,  1902. 


Jenklas  v.  Hyatt. 

Defendants  positively  deny  any  intention  of  attempt- 
ing to  liave  these  orders  reviewed  pending  the  appeal  of 
tliis  cause  in  tliis  court.  In  addition  to  this  answer  an 
affidavit  was  filed  on  tlie  part  of  the  Hon.  Jacob  Fawcett, 
district  judge,  in  which  he  solemnly  swears  that  before 
this  injunction  was  allowed  he  had  notified  the  attorney 
for  the  receiver,  R.  W.  Breckenridge,  that  he  would  not 
hear  the  motions  that  he  bad  previously  set  for  hearing 
on  the  12th  day  of  February,  1902.  He  says  that  he 
served  this  notice  on  Breckenridge  after  this  court  had  re- 
called the  peremptory  writ  of  mandamus  in  State,  ex  rel. 
Cohb,  V.  Favxett,  and  ordered  a  rehearing  of  said  cause. 
After  this  answer  was  filed  and  the  evidence  introduced, 
counsel  for  plaintiffs  in  the  injunction  suit  conceded  that 
ID  view  of  this  showing  there  was  no  need  of  an  injunc- 
tion. 

We  therefore  recommend  that  the  temporary  writ  of 
injunction  issued  on  February  7,  1902,  be  dissolved. 

Baenbs  and  Pound,  CC,  concur. 

The  temporary  writ  of  injunction  issued  herein  pn 
February  1,  1902,  is  hereby  dissolved,  vacated  and  held 
for  naught. 

Injunction  dissolvbd. 


Chaeles  T.  Jenkins  v.  Aethub  Mtatt. 

Filed  Apbil  2,  1902.    No.  11,182. 

CommlsBioner'a  opinion.  .  Department  No.  1. 

Pleading:  Answbb  Tuxa  Our  of  Time:  Stbikino  from  Fn,Ee:  S^ejif- 
picB.  Striking  an  answer  from  the  flies  because  filed  out  of  time, 
where  It  was  filed  before  the  3d  Monday  after  fifty  days  from  the 
Judgment  appealed  from,  Is  error  without  prejudice  where  de- 
fendant tiaa  no  standing  in  court  and  no  right  to  Insist  on  any 
defease. 


\    - 
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Jenkins  v.  Myatt. 

EsBOB  from  the  district  court  for  Butler  county.  Tried 
below  before  Sejdgwiok,  J.    Affirmed. 

Chas.  T.  Jenkins^  for  plaintiff  in  error. 

Oeo.  P,  Sheesley  and  W.  W.  Stowelly  contra, 

Hastings,  C. 

In  this  case  the  sole  error  urged  is  the  sustaining  of 
a  motion  to  strike  defendant's  answer  from  the  files 
because  the  same  was  filed  out  of  time.  This  claim  of 
error  seems  well  founded.  The  case  was  tried  in  the 
county  court  of  Butler  county  on  November  12,  1898.  It 
was  appealed  and  appeal  bond  filed  on  November  16, 
and  on  December  15  a  petition  was  filed  on  the  appeal, 
and  on  January  11  defendant,  Jenkins,  filed  a  separate 
answer  which  was  on  the  salne  day  stricken  from  the  files 
on  motion  of  plaintiff  because  filed  out  of  time. 

Under  the  holding  of  Beard  v.  Ringer^  41  Neb.,  831, 
the  answer  was  in  time.  The  fifty  days  from  the  trial 
in  the  lower  court,  in  which  plaintiff  might  file  petition, 
did  not  expire  until  January  1.  Only  then  was  the  de- 
fendant bound  to  look  for  it,  and  the  time  for  filing  answer 
began  to  run  from  that  date.  The  answer,  by  section 
1010a  of  the  Code  of  Civil  Procedure,  is  to  be  filed  as 
in  cases  commenced  in  district  court;  that  is,  on  or  before 
the  third  Monday  after  the  return  day.  This  would  be 
in  this  case  the  third  Monday  after  January  1,  and  must 
have  been  later  than  the  11th.  The  answer,  therefore,  was 
in  time,  and  the  sustaining  of  the  motion  to  strike 
erroneous. 

It  seems,  however,  that  on  the  same  day  on  which  the 
answer  was  stricken  from  the  files  an  order  was  made 
requiring  defendant,  Jenkins,  to  restore  the  money  for 
which  the  wheat  had  been  sold,  which  constituted  the 
snbject  of  the  action.  He  had  obtained  this  money,  as 
was  claimed,  wrongfully,  pending  the  appeal.  This  order 
was  not  complied  with  and  the  plaintiff  filed  a  supple- 
mental petition  setting  out  the  facts  and  defendant  ten- 
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dered  an  answer^  which  was  refused,  because  he  was  in 
contempt  in  not  obeying  the  order  of  the  court;  and  he 
was  denied  any  privilege  of  introducing  testimony,  but 
was  allowed  to  appear  and  challenge  plaintiff's  evidence. 
His  codefendant,  moreover,  was  allowed  to  answer.  If 
the  action  of  the  trial  court  in  refusing  to  allow  the 
defendant  to  appear  and  defend,  except  on  condition  of 
complying  with  the  court's  order,  was  right,  then  the 
striking  of  defendant's  answer,  because  of  filing  on  Janu- 
ary 11,  was  error  without  prejudice.  It  surely  can  make 
no  difference,  if  it  was  rightly  stricken,  whether  the  cor- 
rect reason  was  assigned. 

The  result  of  the  hearing  was  that  plaintiff  recovered 
judgment  for  right  of  property  and  one  cent  damages  and 
the  amount  of  money  held  by  defendant  for  the  wheat 
The  propriety  of  the  court'©  action  in  making  the  order 
to  restore  as  a  condition  to  presenting  the  defense,  and 
in  refusing  to  modify  it,  is  not  questioned  here.  So 
long  as  that  order  stood  unmodified  there  was  no  need  of 
an  answer,  and  that  was  the  situation  at  the  hearing. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiRKPATRiCK  and  Day,  CC,  concur. 

Affirmbd. 


The  St.  Paul  Fire  &  Marine  Insurance  CJompany  v. 

Charles  A.  Eelley  et  al. 

Filed  Apbil  2,  1902.    No.  11,279. 

Commissioner's  opinion.    Department  No.  1. 

Insurance:  Approval  bt  Home  Office:  Pbofebtt  Destboted  Bitob 
Such  Approval:  Liability.  Where  a  written  application  for  In- 
surance Is  made  upon  a  blank  form  which  provides  that  no  liability 
shall  attach  until  the  application  has  been  approved  hy  the  home 
office,  and  the  application,  together  with  the  premium,  is  delivered 
to  the  agent  of  the  company,  and,  before  the  application  has  been 
approved  by  the  home  office,  the  property  insured  is  destroyed  by 
the  hazard  insured  against,  held  that  the  insurance  company  is 
not  liable  for  loss  occurring  before  such  approval. 
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St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Kelley. 

Error  from  the  district  court  for  Furnas  county. 
Tried  below  before  Norris,  J.     Reversed. 

Lanibcrston  &  Hall  and  G.  G.  Marlmf,  for  plaintiff  in 
error. 

W.  8.  Morlan,  contrn. 

Day,  C. 

This  action  was  commenced  by  William  H.  and  Charles 
A.  Kelley  before  a  justice  of  the  peace  against  the  St 
Paul  Fire  &  Marine  Insurance  Company  to  recover  for 
a  loss  by  hail  to  growing  grain  owned  by  the  plaintiffs. 
An  appeal  was  taken  to  the  district  court  for  Furnas 
county,  where*  upon  trial  the  plaintiffs  recovered  a  judg- 
ment for  f96.10,  to  review  which  the  defendant  has 
brought  the  case  on  error  to  this  court. 

The  facts  necessary  to  an  understanding  of  the  ques- 
tions presented  by  the  record  are  substantially  as  follows : 
On  June  22,  1897,  the  plaintiffs  made  application  to  the 
defendant  through  its  soliciting  agent,  one  Sherwood,  for 
insurance  in  the  sum  of  $300,  upon  growing  crops  of  wheat 
and  rye  owned  by  plaintiffs,  against  loss  or  damage  by 
hail.  At  the  time  of  making  the  application  the  plain- 
tiffs paid  to  Sherwood  the  sum  of  $15  as  premium,  it 
being  the  amount  he  demanded.  The  application  was 
upon  one  of  the  company's  regular  blanks,  and  so  much 
thereof  as  is  material  to  the  present  inquiry  is  as  follows : 

"I,  C.  A.  Kelley  and  W.  H.  Kelley,  of  Cambridge  post- 
office,  in  the  county  of  Frontier,  in  the  state  of  Nebraska, 
hereby  make  application  to  the  St.  Paul  Fire  &  Marine 
Insurance  Company  for  insurance  upon  growing  grain 
against  damage  by  hail  only,  for  the  season  of  1897,  to 
the  amount  of  $300  from  the  day  this  application  is 
accepted  and  approved  at  the  home  office  of  the  company 
at  St.  Paul  at  12  o'clock  noon,  until  September  15,  1897, 
at  noon."  And  also  a  recital  as  follows :  ''That  I  know 
this  application  does  not  bind  the  company  until  received 

and  approved  at  its  general  office  in  St  Paul,  Minn." 
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This  application,  together  with  a  money  order  for 
fll.90,  being  the  premium  (if  |15,  h'ss  the  agent's  com- 
misHion  and  cost  of  the  iiHiiiey  order,  was  forwarded  to 
the  defendant  hy  Sherwood  on  June  23,  1897,  and  was 
received  by  the  company  on  the  25tli  or  26th  of  June. 
In  tlie  due  course  of  l)usine»s,  on  June  28,  the  application 
was  examined  by  the  officers  of  the  defendant  company, 
and  on  that  day  it  wrote  a  letter  to  the  aRent,  Sherwood, 
and  inclosed  the  application  with  the  statement  that  the 
regular  premium  for  such  risks  in  Frontier  county  was 
six  per  cent,  instead  of  five,  and  requested  the  agent  to 
collect  $3  additional,  the  balance  of  the  premium,  and 
to  make  amendments  in  the  application.  This  letter  was 
received  by  Sherwood  on  June  30,  and  on  the  same  day 
he  remitted  to  the  company  the  balance  of  the  premium — 
whether  the  plaintiff  paid  this  balance  to  the  agent  docs 
not  appear.  In  the  letter  transmitting  the  balance  the 
agent  says:  "I  was  in  error  as  to  the  rate,  thinking  it 
?5."  The  lo^  occurred  on  the  afternoon  of  June  28,  1897. 
On  July  3  the  application  was  approved  by  the  company 
and  a  policy  issued  in  favor  of  the  plaintiffs,  dated  July 
3,  1897,  and  expiring  September  15,  1S97.  It  appears  that 
defendant  was  notified  of  the  loss  before  it  issued  the 
policy,  and  in  sending  the  policy  to  the  plaintiffs  It 
notified  them  that  it  was  not  liable  for  any  losses  prior 
to  the  issuance  of  tlie  policy,  and  that  if  plaintiffs  did  not 
desire  the  policy  the  premium  would  be  refunded. 

The  i-ecord  is  clear  that  Sherwoini  had  no  authority  to 
make  contracts  of  insurance  for  the  company;  his  author- 
ity as  agent  was  limited  to  the  receiving  of  applications 
and  the  collection  and  receipting  for  premiums.  It  needs 
no  argument  to  sustain  the  assertion  that  the  application 
and  the  payment  of  the  premium  did  not  constitute  a 
contract  of  insurance.  It  is  perfectly  clear  that  the  ap- 
plication was  understood  and  intended,  merely,  as  an 
iipplication  for  insurance  to  be  perfected  and  to  become 
operative  by  an  acceptance  and  approval  by  the  company. 
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Until  that  was  done  there  was  no  contract  between  the 
parties.  The  minds  of  the  parties  never  met  until  the 
application  had  been  received  the  second  time  and  the 
full  premium  had  been  paid,  and  the  application  approved 
by  the  company,  and  this  was  on  July  1,  1897,  three  days 
after  the  loss  occurred.  At  the  time  of  the  loss  there  was, 
therefore,  no  contract  between  the  parties,  and  hence 
nothing  upon  which  a  liability  could  be  based. 

In  Pickett  v.  German  Fire  Insurcmce  Co.,  18  Pac.  Rep. 
[Kan.],  903,  it  is  said:  "Where  a  written  application 
for  insurance  is  made  out  on  one  of  the  regular  blanks  of 
an  insurance  company,  which  provides  that  no  liability 
shall  attach  until  the  application  has  been  approved  by 
the  home  office,  and  the  application,  together  with  the 
premium,  is  delivered  to  the  insurance  agent,  and,  before 
the  application  has  been  approved  by  the  home  office,  the 
property  insured  is  destroyed  by  fire,  held,  that  the  insur- 
ance company  is  not  liable  for  loss  occurring  before  such 
approval."  The  same  is  held  in  Walker  v.  The  Farmers 
Insurance  Co,,  51  la.,  679 ;  Armstrong  v.  State  Insurance 
Co.y  61  la.,  212;  Atkinson  v.  Hawkeye  Ins.  Co.,  71  la., 
340. 

The  plaintiflFs'  theory  of  the  case  seems  to  rest  upon 
the  contention  that  the  defendant  owed  some  duty  to  them 
to  either  accept  or  reject  the  application  immediately 
upon  its  receipt  at  the  home  office  on  June  25  or  26,  and 
as  the  company  did  not  signify  its  rejection  of  the  risk, 
the  conclusive  presumption  would  obtain  that  it  was  ap- 
proved and  accepted  upon  that  date.  We  can  not  consent 
to  this  proposition.  The  mere  fact  that  an  application 
for  insurance  had  been  made  and  a  long  time  elapsed 
and  no  acceptance  or  rejection  of  the  risk  had  been 
signified  by  the  company,  does  not  warrant  the  presump- 
tion of  its  acceptance.  There  must  be  an  actual  accept- 
ance or  there  is  no  contract.  These  views  find  support  in 
Ha^kin  v.  Agricultural  Fire  Insurance  Co.,  78  Va.,  700; 
Insurance  Co.  v.  Johnson,  23  Pa.  St.,  72. 

We  think  the  learned  district  judge  erred  in  entering 
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judgment  in  favor  of  the  plaintiffs  and  recommend  that 
the  judgment  be  reversed. 

Hastings  and  Kiekpateick,  CC,  concnr. 

BfiVHBSEO  AND  BEMANDBD. 


James  W.  McCaetht  bt  al.  v.  Maby  Biemingham,  Ex- 

EICUTEIX  OF  THB  ESTATB  OF  MABY  BaEBY,  DeCEIASBD. 

Filed  Apbil  2,  1902.    No.  11,819. 

CommleBf oner's  opinion.    Department  No.  2. 

1.  Ejectment:  Tm£  fbom  Cohmod  Soubce:  Evidence.  Wbere  title  Is 
derived  from  a  common  source,  plaintiff  In  an  action  of  ejectment 
need  only  show  title  from  this  common  source  to  enable  him  to 
recover  on  the  strength  ot  his  own  title. 


Ebbok  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawgbtt,  J.     Affirmed. 

George  W.  Covell  and  J.  J.  O'Connor,  for  plaintiffs  in 
error. 

A.  L.  Knabe,  contra. 

Oldham,  O. 

This  was  an  action  in  ejectment  for  the  recovery  of 
a  city  lot  situated  in  the  city  of  Omaha,  Nebraska.  The 
answer  was  a  general  denial  and  a  plea  of  the  statute  of 
limitations.  There  was  judgment  for  the  plaintiff  in  the 
court  below  and  the  defendants  bring  error  to  this  court. 

The  evidence  shows  that  the  lot  in  controversy  was  con- 
veyed by  warranty  deed  from  Thina  Shankey  and  husband 
to  the  plaintiff,  Mary  Barry,  in  September,  1884;  that 
after  the  purchase  of  the  property  plaintiff  took  posses- 
Biou   of  and    resided    on    the   premises    with   her    three 
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daughters,  one  of  whom  is  the  defendant,  Annie  McCarthy. 
Defendants  asserted  title  and  a  right  of  possession  to  the 
premises  under  an  alleged  verhal  contract  between  Annie 
McCarthy  and  her  mother,  the  plaintiff,  by  the  terms  of 
which  it  is  claimed  that  the  plaintiff  agreed  that  if  Annie 
McCarfhy  would  make  certain  repairs  on  the  premises 
and  pay  the  taxes,  pay  off  a  mortgiige  on  the  property  and 
support  the  plaintiff  the  rest  of  her  natural  life,  then 
plaintiff  would  deed  the  property  to  defendant,  Annie 
McCarthy.  It  was  claimed  by  defendants  that  this  agree- 
ment was  entered  into  in  the  year  1887,  before  the  mar- 
riage of  Annie  McCarthy  to  the  defeodant,  James 
McCarthy,  and  while  Annie  McCarthy  was  living  in  the 
premises  with  her  mother,  the  plaintiff.  There  was  a 
direct  conflict  of  testimony  as  to  the  existence  of  this  con- 
tract, and  consequently  there  is  no  reason  for  disturbing 
the  verdict  of  the  jury  in  finding  this  issue  against  the 
contention  of  the  defendants. 

Defendants  urge  in  their  brief  that  plaintiff's  evidence 
is  not  sufficient  to  support  the  judgment,  because  she 
failed  to  trace  her  chain  of  title  to  a  grant  from  the 
United  States  government.  But,  under  the  issues  in- 
volved in  this  controversy,  this  was  not  necessary;  for 
defendants  asserted  a  title  and  a  right  of  possession 
bottomed  ou  a  contract  alleged  to  have  been  made  by  one 
of  them  with  the  plaintiff,  and  hence  they  all  claim  title 
from  a  common  source,  and  it  is  a  well  established  rule 
in  actions  in  ejectment  that  where  title  is  derived  from  a 
common  source  plaintiff  need  only  prove  title  from  this 
common  source.  Newell,  Ejectment,  section  9,  page  3T9; 
Barton  v.  Efickson,  14  Neb.,  104. 

Defendants  have  assailed  the  fifth  paragraph  of  in- 
structions given  by  the  trial  court  ou  its  own  motion, 
which  is  as  follows:  "By  a  preponderance  of  evidence  is 
meant,  not  necessarily  the  greater  number  of  witnesses 
who  testify  to  a  particular  fact  or  state  of  facts,  but  it 
is  that  evidence  which,  taken  altogether,  satisfies  you 
of  its   truth."     No  attempt  is  made  to  point  out  any 
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possible  prejudice  that  could  have  resulted  to  defendants 
by  the  giving  of  this  instruction,  nor  did  they  request  any 
other  instruction  on  the  question  of  the  weight  of  evidence 
from* the  trial  judge.  They  have,  however,  presented  the 
draft  of  an  instruction  on  this  question  in  their  brief, 
which  they  contend  would  have  been  an  improvement  on 
the  one  above  set  outj  but,  as  the  trial  judge  was  not 
given  an  opportunity  to  pass  on  the  merits  of  the  instruc- 
tion set  out  in  their  brief,  we  shall  decline  to  compare  its 
merits  with  the  merits  of  the  charge  given  by  the  trial 
court.  The  attack  on  the  verbiage  of  certain  clauses  in 
the  sixth,  seventh,  and  eighth  paragraphs  of  instructions 
is  too  fastidious  and  hypercritical  to  require  comment. 
The  tenth  paragraph  is  assailed  because  it  told  the  jury 
that  both  plaintiff  and  defendants  claimed  title  from  a 
common  source,  but,  as  before  set  out  in  this  opinion,  this 
instruction  was  proper  under  the  evidence  introduced  in 
the  case. 

We  have  examined  the  transcript  of  the  evidence  and 
find  no  prejudicial  error  to  have  been  committed  by  the 
trial  court  either  in  the  admission  or  exclusion  of  testi- 
mony, and  w^e  therefore  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

Barnes  and  Pound,  CC,  concur. 

Affirmed. 


The  City  of  Omaha  v.  Ezra  S.  Doty, 

Filed  Apeil  2,  1902.    No.  11,346. 
Commi8sioner'a  opinion.    Department  No.  3. 

1.  Appeal  and  Error:    Verdict  Supported  by  Evidence.    This  court  will 

not  interfere  with  the  verdict  of  a  Jury  unless  it  is  clearly  unsup- 
ported by  the  evidence. 

2.  Damages:    Petition  Supported  by  Evidence.    Allegations  of  the  pe- 

tition held  to  be  supported  by  the  evidence. 

Error  from   the   district  court   for   Douglas    county. 
Tried  below  before  Kbysor,  J,    Affirmed. 
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W.  J.  Connellf  for  plaintiff  in  error. 
I.  J.  Dunn^  contra. 

DUPPIB,  C. 

The  defendant  in  error  was  an  employee  of  the  Omaha 
Street  Uaihvay  Company.  On  August  16,  1895,  after  his 
work  for  the  day  was  over,  and  while  a  passenger  upon 
one  of  the  cars  of  the  street  railway  company,  he  met  with 
the  accident  of  which  complaint  is  made.  In  his  jjctition 
he  alleges  that  at  the  date  aforesaid  "tlie  city  of  Omaha, 
through  its  agents  and  employees,  was  repairing  Sherman 
avenue  by  paving  the  same;  that  on  said  day,  tlie  plaintiff, 
while  a  passenger  on  one  of  the  open  cars  of  the  Omaha 
Street  Railway  Company,  operated  upon  said  line  of  rail- 
way tracks,  and  at  the  interaection  of  Sherwood  street 
and  Sherman  avenue  in  said  city,  while  standing  on  the 
footboard  of  tlie  street  car,  while  the  car  was  in  motion, 
and  while  about  to  alight  from  the  car,  his  right  leg 
came  in  contact  with  a  heavy  oil-barrel  partly  filled  with 
water,  which  the  said  city,  through  its  agents  and  em- 
ployees, had  knowingly  and  intentionally  and  negligently 
left  staoding  so  near  the  car  tracks  of  the  said  Omaha  - 
Street  Railway  Company  as  to  render  travel  along  said 
street  upon  the  street  cars  dangerous,  •  "  "  and  that 
the  accident  of  which  he  complained  was  due  to  the 
negligence  of  the  defendant  in  leaving  said  dangerous 
obstruction  in  the  street  unguarded  and  without  any 
signals  to  indicate  that  there  was  an  obstruction."  A 
trial  resulted  in  a  verdict  for  the  plaintiff  below,  upon 
which  the  court  entered  judgment. 

The  plaintiff  in  error  does  not  complain  of  the  instruc- 
tions of  the  court  or  of  any  error  in  the  admission  or  the 
refusal  to  admit  evidence.  The  sole  questions  presented 
are  the  alleged  failure  in  the  proof  to  show  that  the 
accident  occurred  in  the  precise  manner  in  which  it  is 
set  out  in  the  petition  and  that  the  verdict  is  not  s\ip- 
ported  by  the  evidence.    We  have  carefully  examined  the 
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record  and  do  not  tliink  that  we  can  interfere  with  the 
judgment  entered.  The  claim  made  by  the  plaintiff  in 
error  that  the  proof  demonstrates  that  the  defendant  in 
error  was  injured  in  getting  off  the  car  while  the  same 
was  in  motion,  and  on  a  street  which  he  knew  was  being 
repaired  and  in  a  dangerous  condition,  is  not  made  so 
clear  and  apparent  as  to  require  us  to  interfere  ^th  the 
finding  of  the  jury.  Mr.  Doty  testifies :  "I  was  standing 
in  about  this  shape,  stepped  down  on  the  foot-board,  had 
hold  of  the  hand  hold  on  the  side  of  the  car,  and  stepped 
down  and  had  no  more  than  stepped  down  when  I  struck 
the  barrel,"  In  reply  to  an  inquiry  as  to  whether  his 
right  foot  was  on  the  foot-board  at  the  time  of  coming  in 
contact  with  the  barrel,  he  said :  "Well,  I  could  not 
say  whether  all  of  my  foot  was  or  not;  probably  not; 
my  left  foot  was." 

The  plaintiff  in  error  gives  some  figures  compiled  from 
ihe  evidence  to  show  that  the  heiglit  of  the  barrel  was  34 
inches,  that  the  rail  of  the  sti-eet  car  company  was  from 
6  to  10%  inches  above  the  ground  on  wiiich  the  barrel 
stood,  that  from  top  of  rail  to  foot-board  was  from  16 
to  18  inches,  and  from  foot-board  to  the  point  on  the  leg 
where  it  was  bruised  or  injured  was  from  17  to  18  inches, 
making  a  total  distance  from  the  ground  to  the  bruises  on 
plaintiff's  leg  from  39  to  46%  inches,  and  from  this  it  is 
argued  that  it  was  impossible  that  he  could  have  been 
injured  at  the  place  on  his  leg  where  the  bruise  appeared 
if  he  had  been  standing  on  the  foot-board.  Thousands 
of  instances  are  known  and  have  been  remarked  on  where 
accidents  have  happened  in  a  manner  which  is  wholly  un- 
accountable and  uuexplainable  and  without  fault  of  the 
injured  party.  That  the  injury  was  inflicted  on  the  leg, 
at  a  point  which  would  be  some  inches  above  the  top  of  the 
barrel,  if  the  party  was  standing  in  an  upright  j)osition 
on  the  foot-board  of  the  car,  is  not,  in  our  opinion,  a 
circumstance  sufficient  to  call  for  a  reversal  of  the  case. 
We  do  not  think  that  there  was  any  fatal  variance  between 
the  pleadings  and  the  proof,  even  though  it  be  conceded 
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that  the  plaintiff  below  did  not  have  both  feet  on  the 
foot-board  when  the  accident  occurred.  If  he  had  his  left 
foot  only  on  the  foot-board  of  the  car,  and  the  right 
hanging  outside  and  below  the  foot-board,  he  would  still 
be  standing  on  the  foot-board,  in  the  common  acceptance 
and  understanding  of  that  term.  The  plaintiff's  leg  was 
broken  by  the  accident;  he  was  unable  to.w^ork  for  some 
months;  his  medical  attendance  cost  him  fl30.  We  can 
not  say  that  the  verdict  was  excessive.  The  case  was 
apparently  tried  with  great  care  by  the  district  court, 
the  rights  of  the  plaintiff  in  error  being  fully  protected 
in  the  introduction  of  evidence  and  the  charge  to  the  jury. 
We  have  discovered  no  reversible  error  in  the  record,  and 
recommend  that  the  judgment  be  affirmed. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 


The   Kingman    Implement   Company    v.    Charles   B. 

Strong. 

Filed  April  2,  1902.    No.  11,353. 
Commissioner's  opinion.    Department  No.  2. 

1.  Beplevin:   Plaintiff  Without  Intebest:    Presumption  of  Value  of 

Defendant's  Right.  In  a  replevin  action  brought  to  this  court 
on  error,  where  there  is  a  total  failure  of  evidence  to  show  that 
plaintiff  had  any  interest  in  the  property,  it  will  be  presumed 
that  the  value  of  the  defendant's  right  to  the  possession  of  the 
property  is  the  same  as  its  value,  found  by  the  verdict  of  the  jury. 

2.  Trial:    Time  for  Objecting  to  Verdict:    Waiver.    Objections  to  the 

form  of  a  verdict  must  be  made  when  it  is  rendered,  and  before 
the  jury  Is  discharged.  Objections  not  made  and  exceptions  not 
taken  to  it  until  a  motion  for  a  new  trial  is  filed  will  be  deemed  to 
have  been  waived. 

Error  from   the  district   court   for  Johnson    county. 
Tried  below  before  Stull,  J.     Affirmed. 

L.  C.  Chapman^  for  plaintiff  in  error. 

Wilson  &  Brown  and  M.  B.  C.  True,  contra. 


KlTiKman  Implement  Co.  v.  Strong. 


Barnes,  C. 


This  was  an  action  in  replevin,  tried  in  the  district 
court  for  Johnsou  county.  The  plaintiff  in  the  court 
helow  filed  the  ordinary  petition  in  replevin,  claiming 
absolute  ownersjiip  and  the  right  to  the  immediate  pos- 
session of  the  property  in  question.  The  answer,  as  it 
stood  at  the  time  of  the  trial,  was  a  general  denial.  On 
these  issues  the  cause  was  tried  and  the  jurj-  returned  the 
following  verdict  (omitting  title) :  "We,  the  jury,  being 
impaneled  and  sworn  in  the  above  entitled  cause,  do  find 
that  at  the  commencement  of  this  action  the  right  of 
possession  was  in  the  defendant.  We  find  the  value  of 
the  property  at  the  sum  of  $385,  and  assess  the  amount 
of  his  damages  at  the  sum  of  one  cent."  Judgment  was 
entered  upon  this  verdict  as  follows:  "It  is  therefore  con- 
sidered, ordered  and  adjudged  that  the  defendant  have 
and  recover  of  and  from  the  plaintiff  the  property  in  ques- 
tion herein,  or  in  case  a  return  of  the  same  can  not  be  had, 
that  he  recover  of  and  from  said  plaintiff  the  sum  of 
f3S5,  the  value  of  the  said  property,  and  his  damages  sus- 
tained by  reason  of  the  unlawful  detention  of  said  property 
the  sum  of  one  cent,  as  heretofore  by  the  verdict  of  the  jury 
herein  found;  and  his  costs  in  this  behalf  expended,  taxed 
at  $ ."  A  motion  for  a  new  trial  having  been  over- 
ruled, plaintiff  brings  the  case  to  this  court  on  a  petition 
in  error.    There  is  no  bill  of  exceptions  in  the  record. 

1,  The  only  error  complained  of  and  argued  in  the 
plaintiff's  brief  is  that  the  judgment  of  the  court  based 
on  the  verdict  is  erroneous;  that  the  verdict  is  not  suffi- 
cient in  form  and  will  not  support  the  judgment  of  the 
court.  It  is  urged  that  inasmuch  as  the  verdict  did  not 
state  the  value  of  the  defendant's  right  of  possession,  oo 
judgment  could  be  entered  thereon.  There  was  a  total 
failure  of  evidence  to  show  that  the  plaintiff  had  any 
interest  in  the  property.  The  plaintiff  claimed  to  be  the 
general  owner  of  the  property  and  entitled  to  the  im- 
mediate possession  of  it;  the  defendant  having  denied  all 
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the  allegations  of  the  petition,  the  plaintiff  having  failed 
to  prove  his  ownership  or  right  to  the  posaession  of  the 
property,  and  there  being  nothing  in  the  pleadings  and  no 
evidence  in  the  record  to  the  contrary,  it  will  be  pre- 
sumed that  the  value  of  the  defendant's  right  of  possession 
lias  the  same  as  the  value  of  the  property,  and  the  error, 
if  any,  was  without  prejudice. 

2.  No  objection  was  made  to  the  form  of  the  verdict 
at  the  time  the  jury  returned  it  into  court,  and  the  plain- 
tiff in  error  will  he  deemed  to  have  waived  all  excep- 
tions thereto.  Armntronf}  v.  Lynch,  29  Neb.,  87;  Brum- 
back  V.  Ocrman  National  Hank  of  Jicatrirc,  46  Neb.,  540 
Cervcna  v.  Thurnton,  59  Neb.,  343;  Richariixon  Drug  Co. 
V.  Teaxdall,  59  Neb.,  at  page  156.  Objections  to  the  ver- 
dict, if  any  there  were,  should  have  been  made  at  the 
time  it  was  rendered,  and  while  the  jury  were  still  in 
court,  in  order  that  it  might  be  properly  corrected  before 
they  M'ere  discharged.  This  was  not  done,  and  there  was 
nothing  left  for  the  court  to  do  but  to  render  its  judgment, 
as  it  did,  upon  the  verdict. 

If  there  was  any  error  in  this,  the  plaintiff  was  not  in 
a  po8iti<m  to  take  advantage  of  it.  We  therefore  recom- 
mend that  the  judgment  of  the  district  court  be  affirmed. 


Oldham  and  Pound,  CO.,  concur. 


AfFlltMEB. 


Iea  G.  Westervelt  et  al.,  appellees,  v.  Augus' 
et  al.,  appellants. 

Fnxa  Afril  2,  1902.     No.  11,424. 
CommlsBtoner's  opinion.    Department  No.  2. 


..  limitation    of    Actloaa: 

Knowlkdqe:    Pi.eapinq. 
fraudulent  conveyance  i 


Fraudulent  Cosvevances:  Want  op 
When  an  action  1h  brought  to  set  aside  a 
lore  tlian  tour  years  after  ttie  date  of  the 


the  exi't^tillon  that  givts  adtlllional  time,  on  accouiiL  of  the  want 
of  Knowledge  at  the  transaction,  by  stringent  rules  of  pleading 
and  evldnace. 
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S.  Limitation  of  Actions:  Pleadino  Toli.  op  the  Statdtb.  The  same 
stringent  rule  of  pleading  and  proof  Is  required  to  toll  the  statute 
for  want  of  capacity  to  bring  the  action  as  Is  required  to  toll  It 
for  want  of  knowledge  of  the  fraud. 

3.  Creditors'  Suit:  SutTicisNCT  of  EvmBNCE.  Evidence  examined,  and 
Jteld  not  Bufflclent  to  euataln  the  Judgment. 

Appeal  from  the  district  court  for  Pierce  county. 
Tried  below  before  Allen,  J.     Reversed. 

Joseph  Wnrsburg  and  E.  J.  Clements,  for  appellants. 

Robertson  &  ~Wigton,  contra. 

Oldham,  C. 

This  was  an  action,  in  the  nature  of  a  creditors'  bill,  in- 
stituted by  the  plaintiffs  to  charge  certain  lands  situated 
in  Pierce  county,  Nebraska,  with  the  payment  of  a  judg- 
ment obtained  by  the  plaintiffs  against  the  defendant, 
August  P.  Filter,  in  the  district  court  for  Madison  county, 
Nebraska,  on  the  25th  day  of  April,  1898. 

The  petition  alleges  the  procuring  of  the  judgment  by 
the  plaintiffs  against  defendant,  August  P.  Filter,  in  the 
district  court  for  Madison  county;  the  filing  of  a  tran- 
script of  such  judgment  in  the  office  of  the  clerk  of  the 
district  court  for  Pierce  county,  Nebraska ;  the  issue  and 
return  nulla  hona  of  an  execution  on  said  judgment,  and 
the  insolvency  of  August  P.  Filter,  It  then  alleges  that 
on  the  9th  day  of  De<?ember,  1890,  defendant,  August  P. 
Filter,  conveyed  the  lands  described  in  the  petition  to 
his  daughter,  Martha  Filter,  without  consideration  and 
for  the  purpose  of  hindering,  delaying  and  defrauding  the 
plaintiffs  and  other  creditors;  and  that  ou  the  same  day 
the  said  Martha  Filter,  without  consideration,  and  for 
the  same  fraudulent  puniose,  conveyed  the  lands  by  deed 
of  warranty  to  Caroline  Filter,  mother  of  Martha  Filter 
and  wife  of  August  P.  Filter,  and  that  on  the  14th  day  of 
January,  1898,  Caroline  Filter  and  August  F.  Filter  con- 
veyed a  part  of  these  lands  to  defendant.  Christian  Filter, 
and  the  remainder  of  them  to  defendant,  Kalnbolt  J.  Filter. 
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All  these  conveyances  are  alleged  to  have  heen  made  with- 
out consideration  and  for  the  purpose  of  hindering,  delay- 
ing and  defrauding  the  creditors  of  August  P.  Filter. 
The  petition  then  alleges  that  the  judgment  (which  is 
sought  to  be  charged  as  a  lien  on  these  lands)  was 
obtained  "in  an  action  by  the  plaintiffs  against  the  de- 
fendant, August  P.  Filter,  and  others,  for  contribution  by 
reason  of  the  following  facts,  namely,  on  the  20th  day  of 
August,  1890,  The  North  Nebraska  Fair  &  Driving  Part 
Association  executed  and  delivered  to  Henry  Schomberg 
a  promissory  note  for  the  sum  of  f5,000  and  on  the  same 
day  plaintiffs  and  the  defendant,  August  F.  Filter,  with 
others,  jointly  indorsed  and  guaranteed  the  payment  of  the 
said  note.  The  said  association  did  not.pay  said  note  when 
the  same  became  due  and  payable,  and  the  said  indorsees 
and  guarantors  became  liable  to  pay  the  same.  There- 
upon these  plaintiffs  were  compelled  to,  and  did,  pay  said 
note,  and  by  reason  of  such  payment  these  plaintiffs  re- 
covered said  judgment,  against  said  defendant,  August  P. 
Filter,  for  contribution."  The  petition  prays  that  all 
these  conveyances  be  canceled  and  declared  null  and  void 
and  that  the  premises,  or  so  much  thereof  as  may  be  neces- 
sary, may  be  ordered  sold  and  the  proceeds  thereof  applied 
to  the  satisfaction  of  plaintiff's  judgment  This  petition 
was  dismissed  as  to  the  defendant,  Martha  Filter.  De- 
fendants, Christian  Filter  and  Kainbolt  Filter,  filed 
separate  answers  alleging  the  bona  fides  of  their  purchases 
from  Caroline  Filter,  and  they  also  pleaded  the  statute 
of  limitations.  Defendant,  August  P.  Filter,  and  Caroline 
Filter,  filed  general  denials  and  pleaded  the  statute  of 
limitations,  and  August  F.  Filter  also  pleaded  a  discharge 
in  bankruptcy  by  the  district  court  of  the  United  States 
on  the  7th  day  of  June,  1899.  Plaintiffs  replied  to  these 
answers  with  a  general  denial. 

The  plaintiffs,  to  sustain  the  issues  in  this  case,  intro- 
duced in  evidence  at  the  trial  of  the  cause  the  record 
of  the  proceedings  and  judgment  of  the  district  court 
for  Madison  county,  Nebraska,  which  were  had  and  ren- 
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dered  on  the  25tli  day  of  April,  1898,  in  favor  of  tlie  plain- 
tiffs and  againat  the  defendant,  August  F.  Filter.  They 
also  introdufod  the  transcript  of  the  judgment  which  was 
filed  in  the  office  of  the  clerk  of  the  district  court  for 
Pierce  county,  the  execution  issued  on  said  judgment  and 
its  return  nulla  iona  by  the  sheriff  of  Pierce  county. 
Plaintiffs  then  proved  that  defendant,  August  F.  Filter, 
indorsed  the  note  for  $5,000  given  by  The  North  Nebraska 
Fair  &  Driving  Park  Association  to  Henry  8chomberg  in 
September,  1890,  and  before  he  transferred  the  real  estate 
in  controversy  to  Martha  Filter.  It  was  admitted  that 
August  F.  Filter  and  Caroline  Filter  were  husband  and 
wife,  and  that  rhrii:itian  Filter  and  Rainl)olt  Filter  were 
sons,  and  that  Martha  Filter  was  the  daughter  of  August 
and  Caroline  Filter.  Defendants  offered  no  testimony 
except  the  alleged  discharge  of  August  F.  Filter  in  bank- 
ruptcy by  the  United  States  district  court  of  Nebraska 
on  the  17th  day  of  June,  1899.  On  this  evidence  the  court 
below  found  the  issues  in  favor  of  the  plaintiffs  and 
entered  a  decree  cancelling  the  various  conveyances,  and 
directed  the  sale  of  the  lands  in  dispute  for  the  satisfaction 
of  plaintiffs'  judgment,  and  tlie  defendants  have  prose- 
cuted their  appeal  to  this  court. 

The  question  then  arises  whether,  under  the  allegations 
contained  in  plaintiffs'  petition  and  the  proof  offered  in 
support  thereof,  this  judgment  can  be  sustained?  It  will 
be  observed  that  the  first  conveyance  alleged  against  was 
made  by  defendant,  August  F.  Filter,  through  his  daugh- 
ter, Martha  Filter,  to  his  wife,  Caroline  Filter,  in  Decem- 
ber, 1890,  and  almost  eight  yeara  before  this  cause  of 
action  was  instituted.  It  is  also  apparent  that  there  is  no 
ailegatioD  in  plaintiffs'  petition  sufficient  to  toll  the  stat- 
ute of  limitations  against  the  alleged  fraudulent  convey- 
ance because  of  the  want  of  knowledge  of  it ;  nor  was  there 
any  evidence  introduced  tending  to  show  any  concealment 
of  this  conveyance  from  the  plaintiffs.  Section  12  of  the 
Code  of  Civil  Procedure  provides  the  following  limitations 
on  actions:    "Within  four  years,  an  action  for  trespass 
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upon  real  property;  an  action  for  taking,  detaining,  or  in- 
juring personal  property,  including  actions  for  the  specific 
recovery  of  personal  property;  an  action  for  an  injury  to 
the  rights  of  the  plaintiff,  not  arising  on  contract  and  not 
hereinafter  enumerated ;  an  action  for  relief  on  the  ground 
of  fraud,  but  the  cause  of  action  in  such  case  shall  iiot  [be] 
deemed  to  have  accrued  until  the  discovery  of  the  fraud." 

It  has  been  held  by  a  long  and  unbroken  line  of  decisions 
of  this  court  that  where  an  action  is  brought  for  relief  on 
the  ground  of  fraud,  after  the  lapse  of  four  years  from  the 
date  of  the  fraudulent  transaction,  the  plaintiffs  must 
allege  and  prove  diligence  in  making  inquiry,  and  that 
they  have  instituted  their  cause  of  action  within  four  years 
of  the  time  the  fraud  was  actually  discovered.  Parker  v. 
Kiihu,  21  Neb.,  413;  Wright  v.  Davis,  28  Neb.,  479;  Oilhs- 
pie  V.  Cooper,  36  Neb,,  775;  Horbach  v.  Marsh,  37  Neb., 
22;  Forsyth  v.  Eaaterday,  63  Neb.,  887,  89  N.  W.  Rep.,  407. 
In  all  cases  in  which  it  is  attempted  to  bring  an  action  to 
set  aside  a  fraudulent  conveyance  after  the  apparent  bar 
of  the  statute  it  is  incumbent  upon  the  plaintiff  to  show 
himself  within  the  exception  that  gives  additional  time  by 
stringent  rules  of  pleading  and  evidenca  Wait,  Fraudu- 
lent Conveyances  and  Creditors'  Bills  fSd  ed.},  section 
149;  Wood  v.  Carpenter,  101  U.  S.,  at  page  140,  and  cases 
above  cited.  It  is  then  apparent  that  there  is  nothing 
either  in  the  pleading  or  proof  offered  by  plaintiff  to  toll 
the  statute  against  the  conveyances  of  December,  1890, 
because  of  concealment  or  want  of  knowledge  on  their 
part  of  any  alleged  secret  trust  created  by  such  convey- 
ances. 

We  next  turn  to  the  allegations  of  the  petition  to  see  if 
any  averment  is  made  that  shows  that  plaintiffs  instituted 
this  suit  with  dne  diligence  as  soon  as  their  right  of  action 
for  contribution  had  accrued  against  the  defendant.  The 
same  stringent  rule  of  pleading  and  proof  is  required  to 
toll  the  statute  for  want  of  capacity  to  bring  the  action  as 
is  required  to  toll  it  for  want  of  knowledge  of  the  fraud. 
BrMim  V.  Broum,  11  S.  W.  liep.  [Ky.],  4. 
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We  gather  from  the  petition  and  fFom  some  apparent 
admlBsions  in  the  answer  of  the  defendant,  August  F.  Fil- 
ter, that  defendant,  Au^^ust  F.  Filter,  and  plaintiffs  and 
others  indorsed  and  guaranteed  the  payment  of  a  note  for 
$5,000  given  by  The  North  Nebraska  Fair  &  Driving  Park 
Association  to  Henry  Schomberg  in  August,  1890;  hut 
there  is  no  allegation  in  the  petition  and  no  proof  offered 
as  to  when  this  note  matured,  and  the  liability  of  the  in- 
dorsers  and  guarantors  became  absolute.  It  is  alleged  in 
the  petition  that  suit  was  brought  on  this  note  and  a  judg- 
ment procured  against  plaintiffs  and  defendant,  August 
Filter,  and  others  on  the  27th  day  of  March,  1895.  It  is 
also  proven  by  the  records  of  the  district  court  for  Madison 
county  that  plaintiffs  procured  their  judgment  for  contri- 
bution against  the  defendant  on  the  25tb  day  of  April, 
1898.  But  it  is  not  alleged  that  this  suit  was  brought  as 
soon  as  the  note  became  due.  Now  the  question  is,  is  this 
sufficient  to  show  that  plaintiffs  prosecuted  this  suit  with 
diligence  as  soon  as  their  right  of  action  accrued  against 
defendant?  We  think  not.  As  soon  as  the  $5,000  note, 
which  these  parties  bad  indorsed,  became  due  plaintiffs 
had  a  right  to  pay  the  note  and  bring  their  action  for  con- 
tribution against  their  co-sureties.  They  also  had  a  right 
to  proceed  by  attachment  against  the  alleged  fraudulent 
alienation  of  these  lands  without  waiting  to  reduce  their 
claim  to  judgment  and  instituting  a  suit  in  the  nature  of 
a  creditors'  bill.  OiUespie  v.  Cooper,  supra;  Brotcn  v. 
Brown,  supra.  It  then  follows  that  there  is  no  sufficient 
allegation  made  or  proof  offered  by  plaintiffs  to  show  dili- 
gence in  the  prosecution  of  this  action  against  the  convey- 
ances made  by  August  Filter  of  the  premises  in  dispute  in 
the  year  1890. 

The  next  question  then  is,  is  there  anything  in  the  evi- 
dence offered  by  plaintiffs  to  show  that  the  conveyances 
made  by  Caroline  Filter  and  her  husband  to  her  two  sons 
in  the  year  1898  were  made  for  the  benefit  of  August  Filter 
in  furtherance  of  the  fraudulent  schemes  by  which  these 
lands  were  conveyed  to  Caroline  Filter  in  the  year  1890? 
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W^  look  in  vain  through  the  abbreviated  bill  of  exceptions 
attached  to  the  transcript  in  this  case  for  a  scintilla  of  evi- 
dence to  connect  August  F.  Filter  with  this  transaction, 
except  the  mere  fact  that  he  signed  the  deed  as  the  husband 
of  Caroline  Filter.  There  is  no  evidence  offered  tending 
to  show  that  August  Filter  had  ever  been  in  possession  of 
the  lands  in  dispute  or  that  he  had  ever  exercised  any 
acts  of  ownership  or  control  over  them  since  they  were 
deeded  to  his  wife  in  1890.  There  is  no  testimony  offered 
tending  to  show  how  much  property  August  Filter  owned 
at  the  time  he  made  the  transfer  of  these  lands  in  1890 ;  nor 
is  there  any  evidence  showing  his  insolvency  prior  to  1898. 
In  fact,  as  set  out  in  the  statement  of  this  case,  plaintiffs 
introduced  no  testimony  at  all  except  as  to  the  time  that 
August  Filter  indorsed  the  note,  the  record  of  plaintiffs' 
judgment  against  Filter,  the  transcript  of  the  judgment, 
the  return  of  the  execution  on  the  judgment  and  the  ad- 
mission of  the  relationship  between  the  defendants. 

If  this  suit  had  been  instituted  within  four  years  of  the 
discovery  of  the  conveyances  to  Caroline  Filter  in  1890, 
the  admission  of  the  relationship  between  her  and  August 
Filter,  coupled  with  proof  of  August  Filter's  insolvency, 
would  have  been  sufficient  in  the  absence  of  any  other 
showing  to  have  warranted  the  court  in  setting  aside  these 
conveyances  as  having  been  made  in*  fraud  of  the  rights  of 
August  Filter's  creditors.  But  the  presumption  arising 
from  the  near  relationship  between  these  parties  is  not 
sufficient  to  toll  the  statute  of  limitations  beyond  the 
period  of  four  years,  nor  is  it  sufficient  to  warrant  the  court 
in  cancelling  the  conveyances  made  by  Caroline  Filter 
to  her  two  sons  in  1898,  she  not  being  indebted  to  any  of 
these  plaintiffs.  No  evidence  having  been  introduced  by 
plaintiffs  tending  to  show  that  the  conveyances  made  by 
Caroline  Filter  to  her  two  sons  in  1898  were  made  in  trust 
for  the  benefit  of  August  F.  Filter,  we  are  of  the  opinion 
that  the  evidence  is  not  sufficient  to  support  the  judgment. 

The  defense  based  on  the  discharge  of  August  F.  Filter 

in  bankruptcy  was  abandoned  by  his  counsel  at  the  oral 
61 
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argument  of  this  cause^  and  for  that  reason  it  has  not  been 
considered  in  this  opinion. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Barnes  and  Pound,  CO.,  concur, 

Rbvbbsbd  and  rbmandesd. 


The  Real  Estate  Trust  Company  op  Philadelphia  bt 
AL.,  appellees,  v.  Susannah  Pawell  et  al.,  appel- 
lants. 

Filed  April  2,  1902.    No.  11,431. 
Commissioner's  opinion.    Department  No.  3. 
Mqrtgage  Foreclosure  and  Sale. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

Abbott  &  Lane,  for  appellants. 

B.  L,  Qeisthardt,  contra. 

DuppiE,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale  under 
a  decree  of  foreclosure.  No  questions  are  presented  by  the 
record  which  have  not  been  heretofore  determined  by  this 
court,  and  we  therefore  recommend  the  affirmance  of  the 
order  api>ealed  from. 

Albert  and  Ames^  CO.,  concur. 

Affirmed. 


8«Ueck  V.  Feeney. 

Chaiu^es  Sbllegk  t.  Edward  Febnhy  ett  al. 

FiLBD  Apbh,  Z.  1902.    No.  11,444. 
Commissioner's  opinion.    Department  No.  1. 

1.  Forcible  Entry  and  Detainer:   Appeai.  Pbiob  to  1901.    Prior  to  1901 

there  was  In  tbis  state  no  valid  statute  authorizing  an  appeal  from 
the  Judgment  of  a  justice  of  the  peace  In  an  action  for  the  forcible 
entry  and  detention,  or  torclble  detention  only,  of  real  property. 

2.  Porclble  Entry  and  Detention:    Juris o i ono n ;    Conbent  of  Parties. 

The  Jurisdiction  of  the  district  court  In  such  action,  being  deriva- 
tive only,  is  not  aided  by  consent  of  parties.  Etlenheimer  v. 
Wallman,  63  Neb.,  G4T,  88  N.  W.  Rep.,  SE9,  followed. 

Error  from  the  dietPict  court  for  Douglas  c'ounty. 
Tried  below  before  Saur,  J.  Reversed  and  appeal 
atricken. 

James  H.  Van  Dusen,  for  plaintiff  in  error. 

A.  L.  Sutton  and  E.  R.  Leigh,  contra. 

Day,  O. 

On  May  19,  1898,  in  an  action  of  .forcible  entry  and 
detainer,  Charles  Selleck  obtained  a  judgment  for  restitu- 
tion before  a  justice  of  the  peace  against  Edward  Peeney 
and  others.  Prom  this  judgment  the  defendants  appealed 
to  the  district  court  for  Douglas  county,  conforming  to  the 
requirements  of  section  1030  of  the  Code  of  Civil  Proced- 
ure as  amended  in  1883.  Upon  the  trial  in  the  district 
court  the  jury,  in  obedience  to  a  peremptory  instruction, 
returned  a  verdict  for  the  defendants,  upon  which  judg- 
ment was  rendered.  To  review  this  judgment  the  plain- 
tiff has  brought  error  to  this  court. 

Since  the  judgment  of  the  district  court  was  rendered 
this  court  has  held  that  the  statute  above  referred  to, 
authorizing  an  appeal  in  this  class  of  cases,  is  anconsti- 
tutional.  Armstrong  v.  Mai/fir,  60  Neb.,  423;  State  v. 
Fields,  62  Neb,,  520,  87  N.  W.  Rep.,  318;  Ettenheiiner  v. 
Wallman,  63  Neb.,  647,  88  N.  W.  Kep.,  859.    "The  juris- 
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diction  of  the  district  court  in  actions  of  forcible  entry 
and  detention,  or  forcible  detention  only,  of  real  property, 
being  derivative,  and  not  original,  the  second  trial  and 
judgment,  notwithstanding  the  fact  that  the  parties  volun- 
tarily appeared,  were  unauthorized  and  void."  The  at- 
tenipted  appeal,  therefore,  conferred  no  jurisdiction  of  the 
cause  upon  thjB  district  court  and  its  judgment  was  void. 
We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  appeal  stricken  from  the 
docket. 

Hastings  and  Kirkpatmck,  GC,  concur. 

Reversed  and  appeal  so  stricken. 


Joseph  A.  Connor  v.  J.  P.  Rumsey  et  al. 

FILES)  April  2,  1902.    No.  11.494. 

* 

Commissioner's  opinion.    Department  No.  1. 

Bills  and  Notes:  Consideration:  Gaming:  Evidence.  EiVidence  ex- 
amined, and  held  sufficient  to  sustain  finding  of  jury  that  the  con- 
sideration of  the  note  sued  upon  was  not  tainted  with  any  in- 
debtedness arising  out  of  gambling  transactions. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh,  J.    Affirmed. 

James  H.  Van  Dmeriy  for  plaintiff  in  error. 

Montgomery  &  Hall,  contra. 

Hastings,  C. 

The  only  question  raised  in  this  case  is  as  to  whether 
or  not  the  evidence  conclusively  shows  that  the  considera- 
tion of  the  note  sued  upon  was  in  part  at  least  a  w^agering 
contract  in  grain  futures,  and  the  note  therefore  void  and 
uncollectible.  The  trial  court  instructed  the  jury  that  if 
any  part  of  the  consideration  of  the  note  sued  upon  was 
a  mere  wagering  contract  for  future  sale  and  delivery  of 
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grain,  and  no  intention  existed  on  tlie  part  of  any  one  con- 
'  cemed  to  actually  deliver  tiie  grain,  but  the  intention 
was  to  settle  by  payment  of  the  difference  eitlier  way 
between  the  agreed  price  and  the  market  price  on  the 
agreed  date  of  delivery,  they  should  find  for  the  defend- 
ant, the  plaintiff  in  error  here.  The  verdict  was  for  the 
plaintiff  below,  notwithstanding  this  instruction  and  an- 
other one  that  the  burden  of  proof  was  on  the  plaintiff  to 
show  that  no  part  of  the  consideration  of  the  note  arose 
out  of  gambling  transactions.  It  is  now  claimed  that  the 
proof  conclusively  shows  that  a  portion  of  the  considera- 
tion of  the  note  were  losses  incurred  by  defendant  on  such 
gambling  contra<-ts,  and  the  verdict  was  therefore  con- 
trary to  iuBtruotions. 

At  the  trial  no  instruction  for  a  verdict  for  defendant 
was  asked.  On  the  contrary  it  appears  that  by  instruction 
No.  2,  submitted  by  defendant,  the  jury  were  expressly 
asked  to  pass  upon  the  question  as  to  whether  such  gamb- 
ling transactions  formed  a  part  of  the  consideration  of 
the  note.  This  instruction,  to  be  sure,  was  refused  by 
the  court,  but  only  to  give  the  more  favorable  one  that  the 
burden  was  on  the  plaintiff  to  show  that  it  was  not.  The 
question  as  to  gambling  transactions  waa,  then,  sub- 
mitted at  defendant's  request,  and  more  favorably  to  him 
than  he  had  requested.  Under  the  holding  in  Farmer's 
Bank  of  Nebraska  City  v.  Qarrow,  63  Neb.,  64,  88  N.  W. 
Rep.,  131,  he  can  not  now  complain  that  there  was  no 
question  to  be  passed  upon  by  the  jury  under  the  evidence. 
Perhaps  this  doctrine  is  not  applicable  quite  as  broadly 
to  instructions  tendered  by  a  defendant  as  it  wonld  seem 
from  the  general  expressions  used  in  the  case  cited.  Pos- 
sibly, its  application  should  be  confined  to  the  party  at 
whose  instance  and  for  whose  benefit  a  question  is  sub- 
mitted, and  should  not  be  applied  to  one  who  is  merely 
defending  and  denying  and  who  tenders  an  instruction 
relating  to  a  question  merely  tiecause  he  finds  it  is  to  be 
submitted  at  the  other  party's  instance.  This  is  as  far 
aa  some  of  the  cases  cited  in  Bamk  v.  Qarrow  go,  though 


the  case  itself  seems  to  hold  that  asking  an  instmction  in  . 
reference  to  an  issne  is  equivalent  to  an  estoppel  against 
all  claim  that  there  was  no  evidence  sufficient  to  uphold 
an  adverse  finding  npon  it 

It  is  not  necessary,  however,  to  resort  to  this  principle 
in  order  to  sustain  the  verdict  against  this  complaint. 
The  evidence  disclosed  that  the  note  sued  upon  was  given 
as  a  renewal  for  a  previous  one  for  the  same  amount  given 
six  months  earliep.  It  showed  the  indebtedness  of  de- 
fendant to  plaintiff  arose  upon  two  accounts.  One  was 
overdrafts  by  defendant  against  grain  shipments,  and  one 
was  by  losses  on  "options"  in  grain,  both  of  sale  and  pur- 
diaae,  secured  by  defendant  through  plaintiffs  on  the 
Chicago  board  of  trade.  Defendant  claimed  that  a  part 
ot  the  consideration  of  this  note  were  losses  in  the  latter 
operations,  and  plaintiff,  that  the  consideration  of  this 
note  was  the  one  renewed  and  that  such  first  note  was 
wholly  for  overdrafts  against  grain  shipped,  PlaintifTe 
evidence  tended  to  support  this  contention  and  to  show 
that  when  the  original  note  was  given  the  option  account 
showed  a  net  profit  to  defendant  and  no  indebtedness  on 
this  account  could  have  been  included  in  it. 

The  evidence  is  somewhat  conflicting,  but  we  are  by  no 
means  prepared  to  say  that  the  jury  did  not  obey  even  the 
instmction  to  find  for  defendant,  unless  the  plaintiff's 
evidence  that  tliere  was  no  gambling  taint  in  the  note 
should  preponderate. 

It  is  recommended  that  the  judgment  of  the  trial  court 
be  affirmed. 

EiBKPATKicK  and  Day,  CC,  concur. 

AVETKUHD. 


Kennard  v.  Grosaman. 

Frank  B.  Kennabd  v.  Henbt  J.  Gbossman. 

Filed  Afbh.  2,  1902.    No.  11,509. 
CommlBsloner'B  opinion.    Department  No.  3. 

1.  App«al  and  Error:  AssianHERTS  Considered.  In  proceedings  In 
error  only  auch  sroundB  aa  are  asBigned  tn  tbe  petition  in  error 
will  be  conaldered. 

Z.  Appeal  and  Error:  Inhtbdction  Refused  to  Party  but  GivtN  by 
CoDRT.  Where  a  party  to  a.  auit  requests  the  submisRion  of  a. 
question  to  the  jury  by  the  tender  of  an  Instruction  which  is  re- 
fused, he  can  not  complain  of  an  Instruction,  given  by  the  court 
on  its  own  motion,  submittlDg  the  same  question. 

3.  Appeal  and  Error:  InsTBUcnoN  Given  bt  Court  Ref<'ked  to  Party. 
It  la  not  error  to  refuse  to  give  an  Instruction  tendered,  when  the 
ground  covered  thereby  la  covered  by  Instructions  given  by  the 
court  on  Ita  own  motion. 

Erbob  from  the  district  court  for  Duuylas  county. 
Tried  below  before  Ketsob,  J.     Affirmed. 

I.  R.  Andrews,  for  plaintiff  in  error. 

T.  J.  Mahoney  and  J.  A.  C.  Kennedy,  contra. 

Albebt,  C. 

The  plaintiff  in  this  court  was  the  defendant,  and  the 
defendant  here  was  the  plaintiff  in  the  district  court. 
Thej  will  be  referred  to  hereafter  by  the  title  in  the  court 
below. 

The  plaintiff  was  in  the  employ  of  the  defendant  and,  in 
the  course  of  his  employment,  was  en*;a(;cd  in  carrying 
large  pieces  of  glass  from  one  part  of  defendant's  store- 
room to  another.  While  he  was  thus  carrying  a  large 
piece  of  glass  it  was  brought  in  contact  with  some  ob- 
struction in  the  passageway  and  broken.  By  the  pieces 
of  broken  glass  the  plaintiff  was  seriously  cut  about  the 
arm,  wrist  and  hand,  and  is  alleged  to  have  received 
thereby  serious  and  permanent  injuries.  He  brought  this 
action  against  the  defendant  to  recover  for  said  injuries. 


and  alleged  that  they  reetilted  from  the  negligence  of  the 
defendant  in  i)erniitting  the  passageway,  where  the  injury 
ot'curred,  to  heeome  obstructed.  The  defendant  entered  a 
general  denial  and  alleged  contributory  negligence.  It 
was  conclusively  established,  on  the  trial,  that  the  plain- 
tiff was,  to  some  extent,  foreman  of  the  store-room  where 
the  accident  occurred,  and  to  a  certain  extent  had  control 
of  the  employees  therein,  and  that  the  obstructions  which 
caused  the  injury  were  boxes  of  merchandise  that  had 
been  placed  in  tlie  passage  by  the  other  employees  of  the 
defendant.  The  plaintiff,  however,  insists  that  at  the  time 
those  obstructions  were  placed  in  the  passageway  and 
when  the  injury  occurred  the  employees  were  acting  under 
the  immediate  direction  of  the  defendant,  who  at  the  time 
had  persona!  control  and  supervision  of  the  store-room  and 
the-employces.  There  was  a  trial  to  a  jury,  which  resulted 
in  a  verdict  and  judgment  for  the  plaintiff.  The  defendant 
brings  the  case  here  on  error. 

The  defendant  insists  thatthe  verdict  is  not  sustained 
by  sufticicnt  evidence,  and  that  the  court  erred  in  its  re- 
fusal to  direct  a  verdict  in  his  favor.  Whatever  merit 
there  may  he  iu  the  argument  on  these  ixnnts  we  are  pre- 
cluded from  inquiring  into  them,  for  the  reason  that  they 
are  not  assigned  in  the  petition  in  error.  The  rule  that 
only  such  errors  as  are  assigned  and  argued  will  be  con- 
sidered is  toQ  well  settled  to  re<iuire  the  citation  of  au- 
thorities. 

It  is  next  insisted  that  the  court  erred  in  giving  instruc- 
tions Nos.  2  and  3,  which  are  as  follows: 

"3.  You  are  instructed  that  it  is  the  duty  of  an  employer 
to  exercise  rcasonahle  and  ordinary  care  in  furnishing  his 
employees  a  reasonably  safe  place  in  which  to  work;  and 
so  it  was  the  duty  of  the  defendant  to  exercise  reasonable 
care  and  prudence  in  providing  a  reasonably  safe  passage- 
way for  the  plaintiff  to  use  in  carrying  glass  in  the  per- 
formance of  his  work ;  and  if  you  believe  from  a  preponder- 
ance of  the  evidence  that  the  defendant  did  not  exercise 
ordinary  care  in  furnishing  a  passageway  free  from  ob- 
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structions  for  the  use  of  the  plaintiff  and  that  such  want 
of  care  was  the  direct  cause  of  the  injury  complained  of, 
then  defendant  is  liable  in  this  case  and  you  should  so 
find ;  unless  you  further  find  from  tlie  evidence  that  plain- 
tiff assumed  the  risk  of  the  injury  suffered,  or  was  himself 
guilty  of  negligence  which  contributed  in  some  degree  to 
the  happening  of  said  injury. 

"3.  The  undisputed  evidence  proves  that  plaintiff  was 
defendant's  foreman,  and  that  as  such  he  had  charge  of 
the  truckmen  at  work  in  said  room,  and  had  supervision 
of  the  deposit  of  boxes  in  said  store-room.  It  was  then 
the  duty  of  plaintiff  to  superintend  the  arrangement  of 
said  boxes  of  glass,  and  if  he  did  not  do  so,  or  did  not  do 
so  properly,  then  the  plaintiff  can  not  recover,  unless  it 
appear  from  the  preponderance  of  the  evidence  that  de- 
fendant himself  gave  the  truckmen  orders  and  for  the  time 
being  superseded  the  plaintiff  as  foreman  in  the  control 
of  the  truckmen  and  the  deposit  of  the  boxes  in  question." 

The  only  objection  urged  against  these  instructions  is 
that  they  submitted  to  the  jury'  the  question  of  the  plain- 
tiff's contributory  negligence,  which,  the  defendant  in- 
sists, was  conclusively  established  by  the  evidence,  and, 
consequently,  that  there  was  no  evidence  upon  which  to 
submit  such  question  to  the  jury.  The  contributory  negli- 
gence relied  upon  by  the  defendant,  as  we  gather  from  the 
argument,  was  that  the  plaintiff  was  foreman  of  the 
store-room  and  had  charge  and  supervision  of  the  storing 
of  the  boxes  of  merchandise,  and  control  of  the  workmen 
engaged  in  that  work.  But,  as  we  have  seen,  the  plaintiff's 
theory  of  the  case  was  that  at  the  particular  time  when  the 
obstructions  were  being  placed  and  the  plaintiff  received 
the  injuries  in  question  the  defendant  himself  had  assumed 
control  of  the  store-room  and  the  direction  of  the  work- 
men, and  that  in  placing  the  obstructions  the  workmen 
were  acting  under  his  immediate  orders.  We  must  assume 
that  there  was  some  evidence  to  support  this  theory,  be- 
cause the  defendant,  by  two  different  instructions  ten- 
dered by  him,  asked  the  submission  of  that  question  to  the 
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jury.  He  can  not  now  be  heard  to  aay  that  the  instructions 
submitting  the  same  questions  were  not  based  on  sufficient 
evidence. 

It  is  next  urged  that  the  court  erred  in  refusing  to  give 
instructione  Nob.  1,  4,  5,  6  and  11,  asked  by  the  defendant. 
These  instructions  are  as  follows: 

"1.  The  testimony  is  undisputed  that  the  plaintiff  had 
charge  of  the  wareroom  in  which  said  accident  occurred 
and  of  the  unloading  and  dexK>eiting  the  merchandise 
brought  into  said  building,  as  well  as  the  direction  and 
control  of  the  employees  whose  duty  it  was  to  truck  said 
goods,  includinfr  all  glass  therein.  If,  therefore,  you  find 
from  the  evidence  that  the  said  injury  was  <iiused  by  the 
pa88at;t'«'ay  being  obstructed  by  the  employees  trucking 
goods  therein,  your  verdict  will  be  for  the  defendant,  un- 
less you  find  that  the  defendant  personally  directed  the 
obstruction  of  said  passageway.  And  the  court  further 
instructs  you  that  an  order  given  by  the  defendant  to 
pile  said  goods  in  the  north  end  of  the  store  was  not  an 
order  to  obstruct  a  iiermanent  passageway  therein." 

"4.  You  are  further  instructed  that  the  foreman  and 
plaintiff  in  this  case,  not  only  assumed  all  the  ordinary 
risks  of  the  work  he  was  pei'sonally  doing,  but  he  also 
assumed  all  the  risk  occasioned  by  the  carelessness  of  the 
employees  subject  to  his  control  and  over  whom  he  was 
superintendent  while  in  the  performance  of  their  work; 
and  it  is  therefore  the  duty  of  the  said  plaintiff  to  see  that 
those  under  his  control  and  direction  properly  performed 
their  work,  and  if,  owing  to  the  carelessness  of  the  said 
employees  under  snid  plaintiff's  control  in  performing 
their  work,  said  plaintiff  was  injured,  then  the  plaintiff 
can  not  reir)ver  and  your  verdict  must  be  for  the  defend- 
ant. 

"5.  Ton  are  further  instructed  that  the  said  plaintiff 
assumed  all  the  ordinary  risks  of  his  employment,  and  in 
addition  thereto  all  risk  which  be  had  an  equal  facility  for 
ascertaining  the  danger  incident  thereto  as  the  defendant. 
If,  therefor^  you  fiud  that  the  obstruction  of  said  i 
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way  was  owing  to  the  neglipence  of  said  defendant,  and 
jon  also  find  that  the  said  plaintiff  had 'equal  facilities 
for  ascertaininp;  the  danger  incident  to  carrying  said  glass 
through  said  passageway,  as  his  employer  had,  then  he 
will  be  held  to  assume  the  risk  of  said  glass  coming  in 
contact  with  the  obstruction,  and  your  verdict  will  be 
for  the  defendant 

"6.  Evidence  has  been  given  that  one  of  the  witneeses, 
Mr.  Werring,  testified  that  the  defendant  in  this  case  told 
him  not  to  pile  any  more  goods  in  the  south  part  of  the 
building,  but  to  pile  them  in  the  north  thei'eof. 

"It  is  further  admitted  in  evidence  that  the  aisle  in 
which  the  plaintiff  was  hurt  was  a  regular  aisle  which 
had  been  in  continuous  use  for  a  long  time.  The  court 
therefore  instructs  you  that  the  order  on  the  part  of  the 
defendant  to  said  Werring  not  to  pile  the  goods  brought  in 
the  store  in  the  north  end,  but  to  pile  the  goods  in  the  back 
part  of  the  store  was  not  a  direction  to  pile  them  in  this 
aisle  in  which  plaintiff  was  injured,  unless  you  further 
find  from  a  preponderance  of  the  evidence  that  there  i^'as 
QO  other  place  in  the  north  part  of  the  store  to  pile  said 
gcwds." 

"11.  You  are  instructed  that  the  plaintiff  in  carrying 
said  glass  was  to  use  reasonable  care  and  caution  while 
80  doing,  which  means  that  he  must  look  the  direction 
he  is  going  in  order  to  avoid  obstructions,  whether  to  his 
feet  or  any  other  portion  of  his  person,  or  the  object  or 
thing  he  was  carrying,  and  if  you  find  from  the  evidence 
that  he  conld,  by  looking,  have  discovered  the  obstruction 
which  caused  the  accident  then  the  plaintiff  can  not  re- 
cover." 

The  following  instructions  were  given  by  the  court  on 
its  own  motion : 

"It  is  claimed  by  the  plaintiff  in  his  evidence  that  said 
passageway  was  obstructed  by  order  of  the  plaintiff.  You 
will  take  into  consideration  whatever  order  the  testimony 
shows  the  defendant  gave  in  that  regard,  and  you  will 
then  determine  from  the  testimony  whether  or  not  said 
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order  required  the  deposit  of  boxes  of  glass  in  said  pas- 
sageway ;  and  if  you  find  that  defendant  gave  an  order  to 
his  employees  as  to  the  dejwsit  of  boxes  of  glass,  and  that 
said  order  did  not  direct  the  deposit  of  said  boxes  in  said 
passageway,  then  your  verdict  should  be  for  the  defend- 
ant; but  if  you  find  that  the  order  alleged  to  have  been 
given  by  the  defendant  required  the  deposit  of  said  boxes 
of  glass  in  said  passage,  or  left  it  open  to  the  employees  in 
the  reasonable  discharge  of  their  duty  under  said  order, 
to  place  them  in  said  passageway,  and  that  the  placing 
of  the  boxes  there  caused  said  injury,  then  defendant  is 
liable  in  this  case,  unless  the  plaintiff  assumed  the  risk 
or  was  guilty  of  negligence  which  contributed  to  said 
injury." 

^'5.  It  is  the  duty  of  an  employee  to  exercise  ordinary  and 
reasonable  care  in  the  protection  of  himself  in  the  per- 
formance of  his  work ;  and  if  he  do  not  do  so,  and  his  want 
of  care  contributes  in  any  degree,  however  slight,  to  an 
injury  to  himself,  then  he  is  guilty  of  contributory  negli- 
gence and  can  not  recover  damages  from  his  employer, 
even  though  the  employer  were  Negligent.  If  you  find 
from  a  preponderance  of  the  evidence  that  plaintiff,  in 
carrying  said  glass  the  way  he  did,  and  in  said  passage- 
way, did  not  exercis^e  what  was  reasonable  prudence  and 
care  under  all  the  circumstances,  and  that  his  want  of 
care  contributed  to  the  happening  of  the  injury  complained 
of,  then  your  verdict  must  be  for  the  defendant. 

"6.  It  is  the  law  that  an  employee  assumes  all  the  ordi- 
nary risks  of  his  employment.  If  you  find  from  the  evi- 
dence that  said  glass  broke  by  reason  of  a  defect  therein, 
and  that  it  was  one  of  the  risks  incident  to  plaintiflF's 
calling;  or  if  you  find  that  plaintiff  knew  that  said  pas- 
sageway was  obstructed,  and  that  with  such  knowledge 
he  proceeded  to  carry  said  glass  through  said  passageway, 
and  that  said  glass  was  broken  by  said  obstructions,  then 
you  should  find  that  plaintiff  assumed  the  risks  of  carry- 
ing the  glass  the  way  and  where  he  did,  and  your  verdict 
should  be  for  the  defendant." 


Lay  V.  Honey. 

The  foregoing  instructions,  and  inatructiona  2  and  3 
set  out  in  another  part  of  this  opinion,  all  given  by  the 
court  on  its  own  motion,  cover  the  same  groond  as  those 
tendered  by  the  defendant.  That  being  true,  it  was  not 
error  to  refuse  the  inatmctions  tendered.  This  disxwses 
of  all  the  questions  presented  by  the  petition  in  error  and 
the  argument 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Ddffie,  CO.,  concur. 


Daniel  I.  Lay,  Exbcutob  op  the  Last  Will  and  Testa- 
ment OP  Adaunb  L.  Chadwick,  Dbcbasbd,  appel- 
lant, V.  Anna  Honey  bt  al.,  appellees. 

Filed  Afrh.  3.  1902.    No.  11,519. 
Commlsstoner's  oplalon.    Department  No.  2. 

1,  Frlndpid  and  Agent:  Paymknt  of  Note  to  Thibd  Pbrbok:  Bttbdbw 
OF  Pboof  of  Aoenct.  One  who  mBkea  payment  of  a  promissory 
note  to  a  person,  not  the  owner  of  the  note,  and  not  la  poaaeaalon 
of  it,  at  a  place  other  than  the  place  of  payment  designated 
therein,  asBumee  the  burden  of  praying  that  the  party  to  whom 
payment  was  made  was  empowered  to  collect  the  money. 

S.  Principal  And  Agent:  Receipt  of  Tntexest  Not  Autrokitt  for  Col- 
lection OF  I^sciPAL.  The  fact  that  the  money  to  pay  Intereat 
coupons  has  been  paid  to  such  person  who  sent  the  same  to  the 
original  mortKaBee  at  the  place  of  payment;  that  It  waa  aent  to 
the  owner  of  the  note  and  mortgage,  who  returned  the  paid  ctm- 
pons  to  the  mortgagee,  who  in  turn  sent  them  to  the  person  to 
whom  the  money  waa  paid,  to  be  delivered  to  the  mortgagor.  Is  not 
sunclent  ground  to  Infer  that  such  person  has  authority  to  collect 
the  principal  sum,  where  the  evidences  of  indebtedness  are  not, 
and  have  not  been.  In  his  poaeesslon. 

8.  Principal  and  Agent:  Sufficiency  of  Bviobsce  of  Aoenct.  Evi- 
dence examined,  and  held  not  sufficient  to  show  authority  on  the 
part  of  the  person  to  whom  the  money  was  paid,  to  collect  the 
same. 

Appeal  from  the  district  court  for  Hitchcock  county. 
Tried  below  before  Nobris,  J.    Itei?erted  with  directione. 
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W.  S.  Morla/n,  for  appellant. 

F.  /.  Fo88^  F.  M.  Flanshurg^  B.  V.  Kohout  and  R.  D. 
Broum,  eontrcL 

Barnes,  0. 

On  the  15th  day  of  March,  1889,  Anna  Honey  and  Al- 
bert Honey  executed  and  delivered  to  the  Loan  &  Guar- 
antee Company  of  Connecticut  their  negotiable  note,  or 
bond,  for  the  sum  of  $600,  with  ten  semi-annual  interest 
coupons,  or  notes,  attached.  The  note  was  to  mature  on 
the  1st  day  of  March,  1894,  and  it  was  payable,  as  were 
all  of  the  interest  coupons  or  notes,  at  the  oflBce  of  the 
Loan  &  Guarantee  Company  of  Connecticut,  at  Hartford 
in  that  state.  To  secure  the  payment  thereof  a  real  estate 
mortgage  was  executed  to  the  said  Loan  &  Guarantee 
Company,  which  was  duly  recorded,  and  on  the  2d  day  of 
July,  1889,  the  principal  note,  together  with  the  interest 
coupons  and  the  mortgage  securing  the  payment  of  the 
same,  were  sold,  indorsed  and  delivered  to  Adaline  L. 
Chadwick,  of  Lyme,  Connecticut.  The  loan  was  negoti- 
ated by  Dawes  &  Foss,  of  Crete,  Nebraska,  and  the  pay- 
ment of  each  of  the  interest  notes  or  coupons,  except  the 
last  one,  was  made  by  Anna  Honey  and  Albert  Honey  to 
Dawes  &  Foss,  or  Fayette  I.  Foss,  by  whom  the  money 
was  sent  to  the  Loan  &  Guarantee  Company,  and  in  turn 
forwarded  to  the  owner  and  holder  of  the  note  and  mort- 
gage, Adaline  L.  Chadwick,  who,  when  she  received  the 
money,  sent  the  paid  coupon  to  the  Loan  &  Guarantee 
Company,  and  it  was  forwarded  to  Fayette  I.  Foss,  who 
thereupon  delivered  it  to  the  mortgagors.  On  the  24th 
day  of  March,  1893,  the  mortgaged  property  was  sold,  by 
Albert  Honey  and  Anna  Honey,  to  one  Peter  Haegen,  who 
assumed  the  said  mortgage  indebtedness  and  agreed  to 
pay  it.  On  or  about  the  1st  day  of  May,  1894,  and  about 
two  months  after  the  note  became  due,  Peter  Haegen  paid 
the  principal  and  the  last  interest  coupon  to  Fayette  I. 
Foss,  of  Crete,  Nebraska,  who  failed  to  forward  the  money 
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to  the  guarantee  company,  but  retained  the  same  and 
applied  it  to  liis  own  use.  This  payment  was  made  at  the 
bank  in  Trenton,  Nebraslia,  and  at  the  time  the  money 
was  so  paid  neither  Fayette  I.  Foss  nor  the  guarantee 
company  had  possession  or  control  of  the  note  and  mort- 
gage. After  this  time  Adaline  L.  Chadwick  departed  this 
life,  leaving  a  last  will  and  testament,  of  which  the  plain- 
tiff, Dimiel  I.  Lay,  was  the  executor;  said  will  was  duly 
admitted  to  pn>l>ate;  said  executor  qualified  and  was  au- 
thorized to  bring  this  suit.  The  money  not  having  been 
paid  either  to  Adaline  L.  Chadwick  during  her  lifetime,  or 
to  him  after  be  became  the  executor  of  her  estate,  he  com- 
menced an  action  in  the  district  court  for  Hitchcock  county 
to  foreclose  the  mortgage.  The  petition  was  in  the  usual 
form,  and  to  this  an  answer  was  filed  setting  up  several 
matters  in  defense,  among  which  was  the  defense  of  pay- 
ment; and  it  was  alleged  in  the  answer  that  the  note  and 
mortgage  had  been  paid  to  Fayette  I.  Foss,  who  was  the 
agent  of  the  Loan  &  Guarantee  Company,  the  mortgagee; 
and  that  said  guaranty  company  was,  at  said  time,  the 
agent  of  Adaline  L.  Chadwick,  and  duly  authorized  to  re- 
ceive the  payment  of  and  collect  the  money  due  upon  the 
note  and  mortgage  and  release  the  ssime  of  record ;  and  that 
the  said  Fayette  I.  Foss  was  the  agent  of  the  said  Loan  & 
Guarantee  Company  also  for  that  purpose;  and  that  by 
payment  to  him  the  said  mortgage  debt  was  canceled  and 
that  the  mortgage  should  be  released.  There  was  a  reply, 
in  the  form  of  a  general  denial.  The  cause  was  duly  tried, 
and  on  the  2d  day  of  April,  1900,  the  court  made  a  gen- 
eral finding  in  favor  of  the  defendants,  on  which  finding 
a  decree  was  entered  that  the  note  and  mortgage  sued 
upon  should  be  canceled  and  discharged  of  recofd.  BYom 
this  decree  the  plaintiff  appeals.   . 

Upon  the  trial  all  of  the  defenses  pleaded  in  the  case, 
except  the  defense  of  payment,  were  abandoned,  so  that 
the  only  thing  for  as  to  consider  is,  whether  or  not  the 
evidence  sustains  the  finding  on  that  question.  It  was 
conceded  that  the  note  was  negotiable,  that  it,  together 


with  the  mortgage,  waa  owned  by  Adaline  L.  Chadwiek, 
and  had  been  her  property  and  in  her  poseeseion  ever 
since  July  3,  1889.  It  waa  provided  in  the  note  itself 
that  it  was  payable  at  the  office  of  the  Loan  &  Guarantee 
Company  in  Hartford,  Connecticut  As  before  stated, 
the  payment  was  made  to  Fayette  I.  Poss,  who  did  not 
have  either  the  note  or  the  mortgage  in  his  possession,  at 
the  bank  in  Trenton,  Nebraska.  In  this  case  it  devolv*^ 
upon  the  defendants  to  show  by  a  preponderance  of  the 
evidence  that  Fayette  I.  Poss  had  authority  from  the 
owner  and  holder  of  this  note  to  receive  sach  payment. 
Chandler  v.  Pyott,  53  Neb.,  786;  South  Branch  Lumber 
Co.  V.  Littleiohn,  31  Neb.,  606;  Richards  v.  M-aller,  49 
Neb,,  639;  Ureenman  v.  Swan,  51  Neb.,  81;  Campbell  v. 
O'Connor,  55  Neb.,  638. 

The  defendants  produced  Fayette  I.  Fosh  as  a  witness 
upon  the  trial,  and  it  may  be  "conceded  that  his  evidence, 
which  is  quite  voluminous,  establishes  the  fact  that  he 
had  general  authority  given  him  by  the  president  of  the 
guarantee  company  to  collect  the  interest  and  principal 
of  notes  and  mortgages  owned  and  held  by  that  company, 
although  this,  to  some  extent,  is  denied  by  the  evidence  of 
one  of  its  officers,  which  we  find  in  the  record.  It  is  not 
shown,  however,  by  any  evidence  that  Poss  was  the  agent 
of  Adaline  L.  Chadwiek,  or  the  plaintiff,  to  collect  the 
principal  of  this  loan.  In  fact  it  appears  that  Mr.  Fos.') 
did  not  know  them,  never  had  any  correspondence  with 
either  of  them,  and  had  no  knowledge  that  Adaline  L. 
Chadwiek  was  the  owner  and  holder  of  the  note  and  mort- 
gage in  question.  This  being  shown  by  the  evidence,  be- 
yond any  question,  it  can  not  be  claimed  that  he  was 
'  authorized  by  Adaline  L.  Chadwiek,  or  the  .plaintiff,  to 
collect  this  money. 

We  are  next  required  to  determine  whether  or  not  the 
Loan  &  Guarantee  Company  of  Hartford,  Connecticut, 
which  was  the  original  mortgagee,  was  the  agent  of  Ada- 
line  L.  Chadwiek,  or  the  plaintiff,  for  the  collection  of 
the   mortgage  debt.     The  only  direct  evidence  bearing 
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upon  that  question  is  the  eyidenre  of  Prank  E,  Johnson, 
DOW  president  of  the  Loan  &  Guarantee  Company,  and 
Daniel  I.  Lay,  the  plaintiff  in  this  ease.  The  testimony 
of  Frank  E.  Johnson  upon  thiit  point  is  a  follows: 

Q.  Will  you  state  the  method  of  collecting  the  interest 
on  this  bond  (Exhibit  A)  as  between  the  Loan  &  Uuarao- 
tee  Company  and  Adaline'L.  Chadwiek? 

A.  The  interest  was  received  by  the  Loan  &  Guarantee 
Company  of  Connecticut,  in  accordance  with  the  pro- 
visions of  the  note  and  mortfjage  making  it  payable  at  the 
office  of  the  Loan  &  Guarantee  Company  of  Connecticut. 
The  money  was  forwarded  to  Mrs.  Chadwick,  who  there- 
upon seat  back  the  coupon. 

Q.  Did  Adaline  L.  Chadwick  ever  authorize  the  Loan 
&  Guarantee  Company  of  Connecticut  to  collect  the 
amount  of  the  principal  due  on  this  bond? 

A.  She  did  not.  We  having  sold  the  loan  to  her,  we 
considered  that  we  had  the  moral  obligation  to  look  after 
it,  but  were  never  authorized  by  her  as  her  agents  in  any 
way. 

Q.  The  payment  of  interest  went  through  the  office  of 
the  Loan  &  Guarantee  Company? 

A.  Yes,  sir. 

Q.  When  did  Mrs.  Chadwick  decease? 

A.  I  do  not  know. 

Q.  Did  you  do  your  business  directly  with  her? 

A.  Most  with  her. 

Q.  And  the  company  and  yourself  acted  as  agents  of 
Mpb.  Chadwick? 

A.  No,  not  as  her  agents.  We  considered  it  our  moral 
duty,  after  having  sold  the  loan,  to  look  after  it 

Q.  That  was  a  relationship  between  you? 

A.  We  simply  forwarded  the  money  to  her  and  she  sent 
us  the  coupons. 

Q.  Weren't  you  acting  as  her  agents? 

A.  We  were  simply  getting  her  what  was  her  own. 

Q.  Weren't  you  doiijg  her  business? 

A.  No,  Hot  necessarily.     We  did  not  consider  so. 


Q,  Weren't  you  doing  hnsiiTiss  ffir  lier? 

A.  No.  In  thi\t  way  we  were  doing  hu:>inrss  for  the 
borrower  in  gi-tting  the  niuney  to  the  party  to  whom  it 
belongiHl. 

Q.  You  say  that  you  were  not  Mrs.  ChHcIwiek's  a^ent 
in  these  matters? 

A.  We  did  nut  fonsider  ourselves. 

Q,  How  did  you  liuow  tliat  Mi-s.  Diadwlok  never  au- 
thorized any  one  to  colleot  this  loan? 

A.  She  never  authorized  us  to  do  so, 

Q.  She  never  authorized  others  then? 

A.  She  never  authorized  us.  She  might  have  aiitlior- 
ized  some  one  else. 

Daniel  I,  l-ay  testified  on  the  quesUon  of  agency  to  col- 
lect the  money  due  on  the  note,  as  follows: 

Q.  Were  yr)u  aequainted  with  Adaline  L.  Chadwick 
during  her  lifetime? 

A.  I  was. 

Q.  What  relation  was  she,  if  any,  to  you? 

A.  She  was  a  sister  to  me. 

Q.  When  did  she  die? 

A.  Stay  1st  of  this  year,  189!>. 

Q.  What  offieial  position  if  any  do  you  hold  toward  her 
estate? 

A.  As  an  executor, 

Q.  Stale  whether  or  not  you  acted  for  or  assisted  Ada- 
line  L.  Cliadwiek  iu  tlie  management  of  her  alTairs  and 
were  familiar  with  tlu'  same  prior  to  her  death  and  if  so 
to  what  extent? 

A.   I  was  familiar  hy  being  her  chief  adviser. 

Q.  Cover  the  lime? 

A.  Foi-  the  past  ten  or  twelve  years. 

Q.  Did  yon  know  iihout  this  loan? 

A.  Yes,  "sir.. 

Q.  I  now  hand  you  Exhibit  A  and  ask  you  to  state 
whether  or  not  von  ever  saw  that  before,  aud  state  under 
what  circuiiislnu(<'s  and  all  about  [it], 

A.  I  saw  this  about  July  3, 1889,  when  it  came  into  her 
possession. 
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Q.  State  nnder  what  circumstances  yoii  first  saw  this 
bond.     Where  was  you? 

A.  I  saw  it  at  Lyme. 

Q.  At  whose  house? 

A.  At  my  own  houHe.    She  was  one  of  our  family.- 

Q.  Was  it  directed  to  you? 

A.  It  was  directed  to  her  from  the  Loan  &  Guarantee 
Company. 

Q.  How  did  you  happen  to  see  it? 

A,  She  gave  all  such  mattoi-s  for  nte  to  examine. 

Q.  Did  she  show  it  to  you  as  soon  as  she  received  it? 

A.  Undoubtedly,  as  she  did  all  of  the  business. 

Q.  Did  she  live  in  the  same  house? 

A.  In  the  same  house  and  sfime  family. 

Q.  State  if  you  know  under  what  circumstances  Ada- 
line  L.  Ohadwiclt  became  the  owner  of  the  bond  and  the 
mortgage  which  secured  it? 

A.  By  purchase  from  the  Loan  &  Guarantee  Company. 

Q.  Did  yoo  have  anytliing  to  do  with  it? 

A.  By  assisting  her  in  this  loan. 

Q.  Do  you  know  what  disposition  Adaline  L.  Chad- 
wick  made  of  the  bond  and  the  mortgage  after  it  was  sold 
to  her? 

A.  She  held  it. 

Q.  Did  she  receive  interest? 

A.  And  received  interest  from  the  Loan  &  Guarantee 
Company. 

Q.  How  did  she  receive  the  interest? 

A.  The  interest  was  sent  to  her  from  the  Ix>an  &  Guar- 
antee Company  and  she  returned  the  ctrnpoDs. 

Q.  Did  she  return  the  coupons  before  or  after  she  re- 
ceived the  money? 

A.  After. 

Q.  Will  yon  state  by  whom  these  papers  are  owned  at 
the  present  time  and  by  whom  they  were  owned  at  the 
time  this  action  was  brought? 

A.  By  the  estate  of  Adaline  L.  Cliadwick. 

Q.  Will  you  state  what  methods  were  pursued,  if  any, 
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in  regard  to  the  collection  of  the  principal  dne  on  this 
bond? 

A.  There  was  no  collection  of  the  principal. 

Q.  Did  Adaline  L.  Chadwick  ever  attempt  to  collect  it? 

A,  No,  she  never  did  to  my  Itnowledge, 

Q.  Do  you  know  whether  she  ever  authorized  anybody 
to  collect  it  for  her? 

A.  As  far  as  I  know  she  never  did. 

Q.  Did  you  have  charge  of  the  loan  as  adviser  yourself? 

A.  Yes. 

Q.  Were  your  relations  to  her  estate  so  that  you  would 
know  about  it? 

A.  She  never  did  any  business — there  was  no  business 
transactions  without  first  consulting  me  so  far  as  I  know. 

Q.  Did  she  have  any  agents  that  were  authorized  to 
collect  either  the  principal  or  interest? 

A.  Not  that  I  know  of. 

Q.  Did  Adaline  L.  Chadwick  ever  receive  or  collect  any 
part  of  the  principal  of  this  bond  represented  by  Ex- 
hibit A? 

A.  No. 

Q.  Have  you  as  executor  of  her  estate  ever  received  or 
collected  any  part  of  the  amount  due  on  these  papers? 

A.  Never. 

Q.  Have  yon  ever  authorized  anyone  for  yourself  or 
Adaline  L.  Chadwick  to  collect  the  amount  dne  on  the 
bond? 

A.  No. 

Q.  In  whose  possession  and  control  have  these  papers 
been  since  you  have  qunlified  as  executor? 

A.  In  mine,  except  a  short  time  they  were  in  the  hands 
of  my  attorney  in  this  case. 

Q.  Were  these  papers,  being  the  bond  and  mortgage 
securing  it,  ever  in  the  possession  and  control  of  the  Loan 
&  Guarantee  Company  of  Hartford,  or  Fayette  I.  Poss,  or 
Dawes  &  Foss  after  the  same  were  purchased  by  Adaline 
L.  Chndwick? 

A.  Not  to  my  knowledge. 
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The  foregoing  is  all  of  the  evidence  bearing  upon  the 
question  of  the  authority  of  Fayette  I.  Fobs  and  the  Guar- 
antee Loan  Company,  or  either  of  them,  to  collect  the 
money  in  question. 

In  Fry  v.  Curtis,  52  Neh.,  406,  this  court  made  use  of 
the  following  language:  "It  has  several  times  been  held 
by  thin  court  that  authority  to  collect  interest  install- 
ments is  not  alone  sufficient  from  which  to  infer  author- 
ity to  collect  the  principal,  where  the  evidences  of  in- 
debtedness are  negotiable  and  are  not  in  the  possession 
of  the  person  assuming  to  act  as  agent." 

In  the  case  of  Citi/  Missionary  Society  v.  Reams,  51 
Neb.,  225,  it  is  stated :  "Payment  in  the  case  at  bar  was 
not  made  Xa  the  plaintiff,  the  owner  of  the  note  and  mort- 
gage, nor  to  a  person  who  had  possession  of  them ;  hence 
it  was  for  defendants  to  establish  by  the  proofs  that  the 
party  to  whom  they  made  payment  was  empowered,  or 
possessed  ostensible  authority,  to  collect  the  money."  Id 
that  case  the  note  and  mortgage  in  suit  wei-e  sold  and 
transferred  for  value  to  the  City  Missionary  Society  of 
Hartford.  Reams  paid  the  first  two  coupons  falling  due, 
to  the  Nebraska  &  Kansas  Farm  Loan  Company,  who  for- 
warded the  money  to  Cioorge  W.  Moore  &  Co.,  a  firm  of 
loan  brokers  at  Hartford,  and  the  last  named  firm  paid 
the  money  to  plaintiff,  took  up  the  coupons  and  forwarded 
the  same  to  the  Nebraska  &  Kansas  Farm  Loan  (Company, 
who  delivered  them  to  the  makers.  On  the  4th  day  of 
October,  1890,  for  the  pnrpose  of  paying  off  the  note  and 
mortgage,  the  Reams  gave  their  negotiable  promissory 
note  for  f3i>0,  due  October  1,  1895,  to  the  said  Nebraska 
&  Kansas  Farm  Loan  Company,  and  to  secure  the  pay- 
ment executed  and  delivered  to  the  company  a  mortgage 
upon  their  real  estate.  The  note  and  mortgage  were  sold 
and  asi4gne<l  to  one  Slocnm,  and  the  money  derived  there- 
from was  not  used  to  pay  off  the  first  promissory  note 
held  by  plaintiff.  It  was  held  that  there  was  not  suffi- 
cient evidence  to  show  that  the  Nebraska  &  Kansas  Farm 
Loan  Company  had  any  authority  to  collect  the  money 
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for  the  holder  of  the  note  and  mortgage,  and  a  foreclosure 
was  decreed. 

In  the  case  of  Bull  v.  Mitchell,  47  Neb.,  647,  it  was  hold: 
"V/here  a  mortgage  was  made  to  secure  the  payment  of  a 
negotiable  promissory  note,  the  parties  making  snch  noti* 
and  mortgage  are  not  neces'^arily  entitled  to  protectinn 
as  to  payments  to  the  mortgagee  made  solely  on  the  as- 
sumption that  the  original  payee  of  the  note  still  rem»ain8 
the  holder  thereof."  That  "Where  payment  of  a  negoti- 
able note  secured  by  a  mortgage  was  made  to  an  inveat- 
ment  company  of  which  tlie  mortgagee  was  manager  and 
such  payment  was  never  forwarded  to  the  party  to  whom 
such  note  had  been  transferred,  held,  that  the  mere  fact 
tha4:  antecedent  payments  made  in  like  manner  had  been 
made  to  be  forwarded  to  the  transferee  of  such  note  and 
had  been  so  forwarded,  did  not  bind  the  holder  of  the  note 
as  to  the  final  payment  not  forwarded,  it  being  shown  by 
the  evidence  that  such  holder  had  never  in  anv  wav  held 
out  or  recognized  the  mortgagee  as  his  agent."  The  same 
rule  was  laid  down  by  this  court  in  the  case  of  Richardit  t. 
Waller,  49  Neb.,  639. 

In  Porter  v.  Oiirtjula,  51  Neb.,  510,  it  was  said:  "The 
mere  fact  that  a  mortgagee  has  been  in  the  habit  of  col- 
lecting interest  from  the  mortgagor  and  remitting  it  to 
an  assignee  of  the  mortgage  is  not  alone  sufficient  to  au- 
thorize the  conclusion  that  the  mortgagee's  agency  was 
such  as  to  authorize  him  to  collect  the  entire  unmatured 
mortgage  debt." 

In  the  case  of  the  First  National  Bank  of  Omaha  v,  ChU- 
son,  45  Neb.,  257,  it  was  said:  "Payment  of  money  on  a 
note  at  a  bank  where  it  is  made  payable,  when  the  note 
has  not  been  left  there  and  is  not  produced,  is  not  pay- 
ment of  the  note.  In  such  case  the  person  receiving 
the  money  becomes  the  agent  of  the  payor,  not  of  the 
payee." 

In  Green  man  v.  Sv:<my  51  Neb.,  81,  and  Herbage  v. 
Moo(Ji(\  51  Neb.,  837,  the  facts  were  somewhat  similar  to 
those  in  the  case  at  bar;  and  yet  the  court  held  that  there 


was  no  sufficient  evidence  to  establish  the  fact  of  agency, 
and  decrees  of  foreclosure  were  entered  in  each  of  those 
cases.     See,  also,  Chmullcr  v.  I'j/ott,  siipra. 

Jlany  other  eases  detided  by  this  court  might  be  cited 
upon  this  question  wliere  the  evidence  of  apeticy  is  much 
stronger  than  it  is  in  the  case  at  bar,  and  yet  it  was  held 
insiiflicient  to  establish  such  fact.  In  view  of  the  record 
herein  we  are  constrained  to  hold  that  the  evidence  is 
insufficient,  and  that  there  is  no  evidence  to  establish  the 
fact  of  agency  to  collect  the  money  due  oii  the  note  and 
mortgage  in  question  for  the  plaintiff,  or  Adaline  L. 
Chadwick,  either  on  the  part  of  the  guarantee  company  or 
Fayette  I.  Fobs. 

It  is  contended  that  the  assignee  of  tlie  note  and  mort- 
gage was  guilty  of  negligence  in  not  notifying  the  defend- 
ants that  tlie  same  had  been  transferred  to  her.  This  con- 
tention can  not  be  maintained.  Tlie  note  was  payable,  by 
its  terms,  at  the  olti<'e  of  the  Loan  &  (junrantee  Compiiny 
in  Hartford,  CoHncc'ticnt,  and  if  the  immc-y  had  ever  been 
paid  at  that  place  there  is  no  doubt  but  that  it  would  have 
reached  its  propiT  dcsliiiation.  If  there  was  any  negli- 
gence on  the  part  of  any  one  in  this  case,  it  was  on  the 
part  of  defendant,  Peter  Hacgen,  who  miide  the  payment. 
This  payment  was  made  to  the  bank  at  Trenton,  without 
any  directions  whatever,  ily  simply  instrncting  the  bank 
to  hold  the  money  until  the  note  and  mortgage  were  de- 
livered up  and  then  pay  it  to  Fayette  I.  Foss,  the  defend- 
ant could  have  protected  himself  and  this  controversy 
wouhl  never  have  arisen.  There  being  no  evidence  to 
sustain  the  finding  that  the  note  and  mortgage  in  ques- 
tion have  been  paid  to  one  authorized  to  receive  snch  pay- 
ment, the  decree  appealed  from  should  be  reversed. 

For  the  reasons  above  given  we  recommend  tliat  the  find- 
ings and  decree  of  the  district  court  be  set  aside  and  re- 
versed, and  that  a  mandate  issue  to  said  court  to  enter  a 
proper  and  suitable  decree  of  foreclosure  herein. 

OLntiAM  and  Pounk,  CC,  concur. 


The  (leri-oe  of  the  district  court  is  reversed  and  the  case 
remanded  with  directions  to  the  lower  court  to  enter  the 
proper  decree  of  forerlosiire  herciu. 

Reverskd  with  niRFxrrioNS. 


Emit.y  V.  Luce,  apprixer,  v.  Kristine  N.  Sorbnsex  ett 

AL.,    APPELLANTS. 

Filed  Aran.  2.  1902.    No.  11.541. 

Commissioner's  opinion.    Department  No.  1. 

1.  Mortgage  Foreclosure:    Sukficiesct  of  Etidesce  of  "No  Piioceftii\o8 

AT  Law."  Evidence  of  attorney.  In  whose  bands  note  and  morlKage 
have  bepn  since  maturity,  that  no  proceedings  at  law  have  been 
had  on  them  in  county  where  property  Is  situated  and  where  de- 
fendants were  served  with  summons,  and  none  elsewhere  to  his 
knowledge,  Is  sufficient.  In  absence  of  all  contradiction,  to  support 
in  this  respect  a  decree  tor  plaintiff, 

2.  Kort^age  Porecloeure:     ExTESaio.t   Aoreemknt  Not  Pleaded.     An 

extrusion  agreement,  which  is  not  pleaded  and  as  to  which  there 
Is  no  definite  evidence,  held  properly  disregarded. 

Appk-vl  from  the  district  court  for  Doiifjlas  county. 
Tried  below  before  Dickinson,  J,    Affirmed. 

T.  .\T.  Morrow,  for  appellants. 

Tihhctx  BrOH.,  Morey  &  Anderson,  contra. 

Hastings,  C. 

Apvillants  claim  two  proiinds  for  rererfial  of  the  decree 
of  foreeloanre  entei-ed  in  the  trial  court  in  this  case.  First, 
that  the  proof  of  no  previous  proceedings  at  law  is  insnffi- 
cient;  second,  that  there  is  proof  of  a  valid  extension  of 
time  which  had  not  elapsed  when  the  suit  was  commenced. 

An  e.xamination  of  the  record  fails  to  show  that  either 
complaint  is  well  founded.  The  evidence  of  no  proceediuffs 
at  law  is  hy  Mr.  Kussell,  plaintiff's  atfornev.  He  testified 
thut  he  knew  that  no  proceedings  had  been  bad  in  Douglas 
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county  to  collect  the  note.  He  also  testified  that  the  note 
had  been  in  his  possession  and  sole  charge  for  purposes 
of  collection  for  more  than  two  years,  and  since  before  its 
maturity.  The  defendants  were  residents  apparently  of 
Douglas  county  and  there  had  been  a  good  deal  of  nego- 
tiating with  reference  to  a  renewal  of  the  note  and  mort- 
gage. The  evidence  seems  ample  to  establish  prima  facie 
that  no  proceedings  had  been  had  at  law.  No  attempt  to 
contradict  it,  or  to  show  the  existence  of  such  proceedings, 
was  made. 

As  to  the  other  reason  for  reversing  the  decree,  it  should 
be  sufficient  to  say  that  no  mention  of  it  is  to  be  found  in 
the  answer,  which  is  a  mere  general  denial.  No  renewal 
or  extension  is  pleaded  in  any  way,  and  the  evidence  does 
not  show  the  existence  of  any.  An  attempt  to  arrange  for 
an  extension  and  an  appointment  of  one  W.  H.  Russell  as 
defendants'  agent  appears,  and  payment  of  a  part  of  an 
agreed  consideration  for  such  extension  is  shown  by  in- 
dorsement on  a  writing  that  purports  to  make  such  ap- 
pointment. This  is  all  and  falls  far  short  of  proving  an 
extension  even  if  one  was  pleaded. 

Appellants  claim  that  the  amount  of  the  decree  is  exces- 
sive because  of  the  inclusion  of  |19  for  insurance  and  be- 
cause of  the  indorsement  on  the  contract  with  Russell  of 
f30.  Russell  testified  that  he  was  at  the  dat^  of  this  pay- 
ment the  agent  of  the  plaintiff.  On  this  ground  it  is 
claimed  that  the  f30  should  be  credited  upon  the  note  and 
mortgage  of  plaintiff.  As  before  stated,  there  is  no  allega- 
tion on  which  this  claim  of  payment  can  be  based.  There 
is  nothing  to  indicate  that  there  was  any  claim  in  the 
trial  court  that  this  $30  was  a  payment  on  the  mortgage. 
There  is  evidence  that  the  f  19  was  actually  paid  by  plain- 
tiff for  insurance. 

It  is  recommended  that  the  decree  of  the  trial  court  be 
affirmed. 

KiEKPATRiCK  and  Day,  CO.,  concur. 

Affirmed. 
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Morrison  v.  Lincoln  Saving  Bank  &  Safe  Deposit  Co. 

WiLUAM  G.  Morrison,  appellee,  v.  Lincoln  Savings 
Bank  &  Safe  Deposit  Company,  appellee,  Im- 
pleaded with  Herbert  W.  Davis  et  al.,  appellants. 

Filed  Apbil  2,  1902.    No.  12,189. 

Commissi OTier's  opinion.    Department  No.  3. 

Beceiver:  Offer  of  Compromise:  Acceptance  by  Court:  Discretion. 
An  offer  of  compromise,  made  by  debtors  of  an  Insolvent  bank  to 
the  receiver  tliereof,  examined,  and  held  there  was  no  abuse  of 
discretion  on  the  part  of  the  trial  court  in  directing  the  receiver 
to  accept  it. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

Stcwaii;  d  Munger  and  Frrdrrick  f^hcphrrd,  for  appel- 
lants. 

A.  8.  Tibbets  and  L.  C.  Burry  contra. 

Lambertson  &  Hall,  amicus  curia. 

Albert,  C. 

The  Lincoln  Savinji^s  Bank  &  Safe  Deposit  Company  is 
a  corporation  or«^anized  under  the  banking  laws  of  this 
state.  On  July  22,  1896,  it  was  found,  in  this  action,  to 
be  insolvent  and  John.E.  Hill  was  appointed  its  receiver. 
A  large  portion  of  its  assets  consisted  of  the  amount  due 
from  stockholders  on  account  of  unpaid  subscripti(ms  and 
the  added  penalty.  On  ^lay  29,  1900,  it  was  found  by  the 
court  that  all  other  assets  of  the  bank  had  been  exhausted 
and  the  receiver  was  ordered  to  proceed  against  the  stock- 
holders on  their  liability  for  unpaid  subscriptions.  In 
pursuance  of  such  order  suit  was  begun  in  the  district 
court  for  Lancaster  county  on  the  following  August  against 
all  of  such  stockholders.  In  July,  1901,  several  of  the 
said  stockholders  united  in  a  proposition  to  the  receiver 
to  pay  a  specific  amount  in  full  settlement  and  compromise 
of  all  liability  of  the  stockholders  joining  in  said  ofl'er. 
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The  rereiver  submitted  the  propositioo  to  the  district 
court,  under  which  he  held  his  appointment,  and  recom- 
mended its  acceptance.  The  appellants,  George  W.  Peas, 
W.  H,  I>avis,  Paul  Holm  and  Cyrus  W.  Palmer,  creditors 
of  the  ins«>Ivent  l)anl(,  intervened  and  protested  a^tainst  the 
acceptance  of  such  offer.  A  hearing  was  had,  whereupon 
the  court  dismissed  tlie  petition  of  intervention  and  en- 
tered an  order,  wbieh,  so  far  as  is  material  to  this  case,  is 
as  follows: 

"Now,  therefore,  the  court  *  •  *  doth  order,  ad- 
judge and  decree  that  the  said  receiver,  John  E.  Hill,  be. 
and  he  is  hereby,  empowered,  authorized  and  directed  to 
compound,  compromise  and  settle  in  full  for  the  sum  of 
J30,000  the  liability  of  each  of  the  following  named  per- 
.  sons ;    *    •     • 

"It  is  further  ordered  and  decreed  that  said  sum  of  f30,- 
000  shall  be  paid  to  the  receiver  within  twenty  days  from 
the  date  of  this  decree  and  on  a  failure  to  pay  the  same 
within  twenty  days,  this  decree  shall  stand  vacated  with- 
out further  order  of  the  court. 

*'It  is  further  ordered  that  on  the  payment  of  said  |30,- 
000  to  said  receiver,  he  is  hereby  authorized  and  directed 
to  execute  to  each  of  the  above  named  estates  and  ijersons 
a  release  and  acquittance  in  full  of  all  liability  to  the 
Lincoln  Savings  Bank  &  Safe  Deposit  Comjiany  and  to  its 
receiver,  [and]  the  said  John  E.  Hill,  is  directed  to  dismiss 
the  above  named  suit  in  which  he  is  plaintiff  as  to  the 
foregoing  named  persons  except  where  judgments  have 
been  entered,  but  shall  continue  the  same  as  to  all  persons 
not  named  or  included  in  this  decree. 

"In  those  cases  where  judgment  has  been  entered 
against  any  of  the  above  named  persons,  the  receiver  is  di- 
rected to  release  and  satisfy  the  same  of  record.  In  the 
event  the  receiver  ascertained  that  any  of  tlie  above  named 
peraons  have  not  contributed  to  the  said  fund  of  f30,000 
offered  to  he  paid  by  the  above  named  stockholders  or  the 
committee -making  ttie  proposition  in  their  behalf,  the  re- 
ceiver is  directed  not  to  deliver  to  such  persons  a  relea^-e 
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or  acquittance  of  his  liability  until  the  further  order  of 
the  court." 

Prom  said  order  the  interveners  appeal  to  this  court. 
Complaint  is  made  of  this  order,  on  the  ground,  er  stated 
in  appellants'  brief,  "It  authorized  the  compn>niis('  ivt  a 
suit  a«;nin8t  persons  wliere  neither  the  recfivery  of  a  judg- 
ment uor  a  collection  tliereof  was  doubtful." 

That  a  receiver,  acting  under  an  order  of  the  court, 
may  compromise  a  suit  where  the  recovery  or  the  collec- 
tion of  a  judgment  is  doubtful,  compound  bad  or  doubtful 
debts  and,  upon  a  new  and  suflicient  consideration,  re- 
lease debts  which  are  neither  bad  nor  doubtful,  are  famil- 
iar rules  which  will  be  readily  recognized  without  the 
citation  of  authorities.  That  the  order  included  some 
debts  that  were  neither  bad  nor  dimbtful,  for  present  pur- 
poses, may  be  regarded  as  established.  That  to  authorize 
the  release  of  such  claims  for  less  than  the  amount  actually 
due  thereon,  except  on  a  new  and  sufficient  consideration, 
would  be  an  abuse  of  discretion,  will  be  conce.l<^.  But  it 
must  be  kept  in  mind  that  the  pivposition  for  the  com- 
promise was  the  joint  offer  of  a  number  of  debtors.  As  to 
the  character  of  the  debts  included  in  such  offer,  the  evi- 
dence would  sustain  a  finding  that  some  were  good  and 
collectible,  some  doubtful  and  some  wholly  bad.  As  to  the 
amount  of  those  unquestionably  goott,  there  is  some  con- 
flict in  the  evidence;  but  from  the  nature  of  the  evidence, 
the  court  would  be  warranted  in  finding  that  it  was 
less  than  the  amount  actually  received  by  the  terms  of 
the  compromise.  Indulging,  then,  as  we  must,  all  legiti- 
mate presumptions  in  favor  of  the  order  of  the  trial  court, 
it  appears  that  by  accepting  the  pniposition  the  receiver 
collected  the  good  debts  in  full  and  realized  something,  at 
least,  to  apply  on  th(»se  that  were  bad  and  doubtful,  and, 
as  to  those  included  in  the  compromise,  ended  what  prom- 
ised to  be  expensive  and  vexatious  litigation  for  all  parties. 
By  the  offer  of  compromise  a  new  consideration  moved 
from  each  of  the  debtors  joining  therein;  upon  its  accept- 
ance, each  became  bound  by  a  new  contractual  obligation, 
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whereby  he  became  liable  to  the  extent  of  such  ofifer  for 
the  debts  of  all  the  others.  Hence  no  one  of  the  debts 
included  therein  can  he  said  to  have  been  released  for  less 
than  the  amount  actually  due  thereon  and  without  a  new 
consideration.  The  suflSciency  of  such  new  consideration 
was  submitted  to  the  trial  court  on  the  evidence  and  the 
record  in  the  case.  We  have  examined  the  evidence,  and 
are  satisfied  that,  in  view  of  all  the  facts,  there  was  no 
abuse  of  discretion  in  directing  the  acceptance  of  the  offer 
of  compromise.  Other  complaints  are  urged,  but  we  think 
they  are  fully  disposed  of  in  the  foregoing. 

It  is  recommended  that  the  order  of  the  district  court 
be  affirmed. 

Ames  and  Ddffib,  CO.,  concur. 


Joseph  Patteeson  v.  The  State  op  Nebeaska,  ex  eel. 
D.  8.  Dusenbeet. 

Filed  Apbil  2.  1902.    No.  12,241. 

CommissioDer'a  opinion.    Department  No.  1. 

Hnndanitu:  Against  "AovEimeino"  Funo:  Axleoatioh  of  Mdnki  m 
FvnD.  When  an  application  for  a  writ  of  mandamus  and  tbe 
alternative  writ  to  require  the  chairman  of  the  county  commis- 
sioners to  sign  a  warrant  drawn  against  an  "advertising"  fund 
contain  no  allegation  of  money  in  tbe  treasury  or  tax  levied,  or  ap- 
propriation, for  such  fund,  they  state  no  cause  of  action. 

Error  from  the  district    court    for    Nuckolls    county. 
Tried  below  before  Stubbs,  J.    Reversed. 

T.  W.  Cole  and  S.  W.  Christy,  for  plaintiff  in  error. 

H.  H.  Mauck,  contra. 

Day,  O. 

The  relator  brought  this  action  in  the  district  court  for 
Nuckolls  county  against  the  respondent  to  compel  him,  as 
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chairman  of  the  hoard  of  coiintv  cominissidners,  to  sign 
two  certain  wanaiits  drawn  in  favor  of  the  relator  by 
order  of  the  board  of  county  coinmiHsioiter.s.  A  peremp- 
tory writ  of  mandaniua  waw  allowed  by  tlie  district  court, 
to  review  which  ttie  respondent  has  hrouylit  the  case  to 
this  court  by  proctHHliugs  in  error. 

The  record  shows  that  relator  filed  with  the  connty 
.  conimi&Hioners  of  NuckollH  county  two  claiuts  for  publish- 
inp  the  delinquent  tax  list.  One  of  tlse  ilainm  was  for  a 
balance  of  $28.24  for  publishing!;  the  deliiiqiient  tax  list 
in  October,  1899,  and  one  for  !?S3  for  publishing  the  de- 
linquent tax  list  in  October,  1900.  Thefe  claims  were  duly 
allowed  by  the  lH>ard  of  county  conuiiissionei's,  the  re- 
spoQdeut,  who  was  chairman  of  the  huard,  voting  against 
the  allowance,  and  the  county  clerk  was  ordered  by  the 
board  to  draw  warrants  of  the  county  on  the  "advertising 
fund"  in  payment  of  the  resiiective  claims.  Pursuant  to 
this  direction  the  county  clerl;  drew  two  warrants  in  favor 
of  the  relator  for  the  respective  amounts  of  the  claims,  but 
the  respondent,  as  chairman  of  the  hoard,  refused  to  sign 
them. 

One  of  the  errors  alleged  in  this  judgment  awarding  a 
writ  of  mandamus  is  that  relator's  allegations  are  insuffi- 
cient, in  that  tliey  do  not  show  that  relator's  claime  were 
legal  obligations  of  the  county.  To  this  it  is  a  sufficient 
answer  to  say  that  the  claim  is  alleged  to  have  been  duly 
allowed  by  the  county  board,  and  such  allowance  would, 
prima  facie,  settle  tlieir  justness.  It  is  urged  that  the 
allegations  do  not  set  forth  the  existence  of  any  money  in 
the  fund  to  be  drawn  against.  A  careful  examination  of 
the  record  as  bcjii-iiig  upon  the  question  of  this  objection 
shows  that  neither  in  the  alternative  writ,  nor  in  the  affi- 
davit upon  which  it  was  issued,  is  there  any  allegation  of 
there  being  any  money  in  the  treasury  to  the  credit  of  any 
"advertising  fund."  There  is  no  allegation  of  any  levy 
for  such  a  fund,  and  no  such  levy  is  authorized  by  law. 
The  allegations  are  that  the  clerit  was  instructed  to  draw, 
and  did  draw,  said  warrants    against    the  "advertising 


Patteraon  v.  State. 

fund."  We  do  not  mean  to  be  understood  as  holding  that 
the  county  board  could  not  create  by  proper  appropria- 
tion a  fund  to  be  used  for  publisbia^  the  tax  lists  and  that 
for  its  own  convenience  it  might  not  term  such  fund  "ad- 
vertising fund,"  What  we  hold  is,  there  is  no  such  fund 
known  to  the  law  as  an  "advertising  fund,"  and  no  allega- 
tions appear  anywhere  that  such  a  fund  was  created. 
Such  a  fund,  if  existing,  would  naturally  he  derived  from 
payments  to  redeem  froui  tax  sales,  or  in  |)ayment  of  tax 
sale  purchases.  If  it  was  in  the  treasury,  it  could,  no 
doubt,  be  appropriated  to  the  payment  of  claims  like  re- 
lator's. If  the  money  was  not  in  the  hands  of  the  treas- 
urer, no  warrant  could  be  legally  drawn  against  it. 

Section  34,  article  1,  chapter  18,  of  the  Compiled  Stat- 
utes piovides  that  it  shall  be  unlawful  for  the  county  board 
to  issue  any  warrants  exceeding  the  aggregate  of  eighty- 
five  per  cent,  of  the  amount  levied  by  tax  for  the  current 
year,  except  there  be  money  in  the  treasury  to  the  credit 
of  the  proper  fund  for  the  payment  of  the  same.  There 
was  some  proof  tending  to  show  that  the  treasurer  bad  in 
his  hands  money  sufficient  to  pay  these  warrants,  which 
was  credited  on  his  books  to  the  "advertising  fund."  To 
warrant  the  introduction  of  proof  of  there  being  such  a 
fund  as  an  "advertising  fund,"  or  that  the  money  was  in 
the  treasury,  suitable  allegations  of  the  fa«ts  must  be 
alleged;  but,  as  above  indicated,  no  such  allegations  are 
made.  An  objection  to  all  evidence  because  of  insuffi- 
ciency of  relator's  allegations,  and  also  a  specific  objection 
to  proof  of  the  existence  and  amount  of  an  "advertising 
fund"  in  the  county  treasury,  as  immaterial,  irrelevant 
and  incompetent,  was  overruled.  This  action  of  the  trial 
court  seems  to  us  erroneous,  as  overlooking  the  fact  that 
there  were  no  allegations  on  which  to  base  such  testimony. 

The  fonn  of  the  warrants  is  also  objectionable,  but  re- 
spondent did  not  base  his  refusal  to  sign  them  specially 
upon  that  ground.  In  this  court,  however,  this  point  is 
argued. 

Section  35  of  article  1,  chapter  18,  Compiled  Statutes, 


provides  that  "Each  warrant  ahall  specify  the  amount 
levied  and  appropriated  to  the  fund  upon  wliich  it  is 
drawn,  and  the  amount  already  expendt^d  of  such  sum." 
The  warrants  as  drawn  by  the  clerk  were  alike  in  form, 
one  of  which  we  set  out  na  follows: 

"Amount  levied, . 

"Amount  issued,    f83. 
"State  of  Nebraska,  Nuckoli^s  Counts. 
"Treasurer  of  said  County : 

"Pay  to  D.  8.  Dusenbery,  or  order,  etjihty-three  dollarS; 
and  charge  to  account  of  advertising  fund. 


"CliiiiniinH  Counijf  f'ommisnioncrs. 
"James  A.  HEixirorK. 

"Count!/  Cirri:." 
It  is  t(t  be  noted  that  there  \h  nothing  on  the  face  of  the 
warriM'f  indicating  the  iiiiiouut  levied  or  appropriated  to 
the  fund  upon  which  it  w;is  drawn,  and  in  this  respect  fails 
to  comply  with  the  pl;nn  refjuiremeuts  of  the  statute. 
From  what  has  been  said  it  follows  that  the  district  court 
erred  in  rendering  judgi'icnt  for  the  relator. 

We  therefore  recommend  (Imt  the  judgment  Iw  reversed, 
and  the  cause  remanded  to  the  district  court  for  further 
proceedings. 

Hastixgs  and  Kihkpatrick,  CC,  concur. 

Reversku  and  remandbd. 


The  State  of  Nebr.aska,  e.\  rel.  The  Chahron  IjOan  & 
BuiLDi.NT.  Association,  relator,  v.  Wm.  H.  Westovkr. 
JtTDGE  OF  the  District  Court  of  Dawes  County, 
bbspondent. 

Piled  April  2,  1902.    No.  12,G31. 

Com  ml  as  loner's  opinion.    Department  No.  2. 

1,  Handamos:  Review  as  AnKquATE  Hesiwit  at  Law;  Statutes.  An- 
Dltlmate  right  of  review  by  error  or  appeal  Is  a  plain  and  adequate 
remedy  withla  the  purview  of  section  646,  Code  of  Civil  Procedure. 


state  V.  Westover. 

2.  JCandamiiB:  To  Vacate  Order  Settish  Asms  Decree:  Rei'iew  the 
Remedt.  As  &n  order  eetltng  aside  a  decree  and  granting  a  new 
trial,  made  without  Jurisdiction,  may  be  reviewed  on  error  or  ap- 
peal aa  soon  as  It  results  In  a  new  decree,  a  writ  of  mandamus  will 
not  Issue  to  compel  vacation  of  audi  order  and  reinstatement  of 
the  orlKlnal  decree. 

Original  application  in  this  court  tor  a  writ  of  man- 
damns  to  compel  respondent  to  vacate  an  order  setting 
aside  a  decree  in  foreclosure.     Writ  dented. 

Albert  W.  Crites,  for  relator. 

Allen  O.  Fisher,  for  respondent. 

PotiND,  0. 

This  is  an  application  for  a  writ  of  mandamus  com- 
manding the  respondent,  as  judge  of  the  district  court  for 
Dawes  county,  to  vacate  an  order  setting  aside  a  decree 
of  foreclosure  and  granting  a  new  trial,  and  to  reinstate 
said  decree.  The  case  is  very  like  i^chuyler  Huildiiig  tk 
Loan  Association  v.  Fuliiter,  61  Neh.,  68,  84  N.  W.  Rep., 
609,  and,  as  it  is  presented  upon  the  relator's  showing  and 
the  return,  there  is  at  least  room  for  grave  doubt  as  to  the 
jurisdiction  of  the  district  court  to  set  aside  the  decree. 
But  we  think  we  ought  not  to  pass  upon  that  question  now, 
and  that  the  writ  ought  not  to  issue  in  such  a  case.  It  is 
expressly  provided  by  statute  that  "this  writ  may  not  be 
issued  in  any  case  where  there  is  a  plain  and  ade(|uate 
remedy  in  tlie  ordinary  course  of  tlie  law."  Section  GOi, 
Code  of  Civil  Procedure.  We  are  satisfied  that  an  ulti- 
mate right  of  appeal  is  a  plain  and  adeijuate  remedy, 
within  the  purview  of  that  section.  It  is  true  tlie  parties 
may  be  put  to  annoyance,  expense  and  delay  In  a  new  trial 
before  such  right  becomes  available.  But  the  acknowl- 
edged evils  of  interlocutory  ap[)eals  have  required  that 
only  final  judgment^  be  made  appealable.  Tlie  remedy 
is  plain,  adetjuate  and  complete.  All  that  may  be  said  is 
that  it  is  not  speedy.  It  is  clear  that  such  remedy  exists 
in  the  case  at  bar  and  may  be  availed  of  as  soon  as  the 
63 
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order  in  question  resnlts  in  a  new  decree.  Schuyler 
Building  d  Loan  Association  v.  Fulmer,  supra;  Bigler  v. 
Bala;  40  Xeb.,  325,  330.  This  court  has  said  heretofore 
that  no  proceeding  "has  been  so  much  abused  as  the  rem- 
edy by  mandaTnuB."  State  v.  Merrell,  43  Neb.,  575,  579. 
We  do  not  think  it  ouRht  to  be  emphijed  to  review  inter- 
locutory procet'dinf^,  however  unauthorized  or  improper, 
which  may  be  corrected  ultimately  by  appeal  from  final 
decree,  except  in  cases  where  a  mandate  of  this  court  is 
disregarded,  and  interference  becomeB  necessary  to  give  it 
eflFect. 

We  recommend  that  the  writ  be  denied. 

Babnbs  and  Oldham,  CC,  concur. 

Weit  denied. 


The  Chkshire  Providrnt  Institution  v.  Fred  E.  Bick- 
ngll  et  al. 

FitED  April  17.  1902.    No.  10.4M. 
CommlBBloner'H  opinion.    Department  No.  3. 
Principal  and  A^nt. 

Error  from  the  district  court  for  Dundy  county.  Tried 
below  before  Nobris,  J.    Affirmed. 

Cobb  S  Harvey,  for  plaintiff  in  error. 

P.  W.  Scott,  contra. 

Ames,  G. 

The  facts  in  this  case  are  in  all  essential  particulars 
identical  with  those  in  the  cases  of  The  Cheshire  Provident 
Institution  v.  Gibson,  ante,  pajje  392,  89  N.  W.  Rep.,  243, 
and  of  Cheshire  Provident  Institution  v.  Feusner,  63  Neb., 
682,  88  N.  W.  Hep.,  849.  Under  the  authority  of  those  de- 
cisions it  is  recommended  that  the  judgment  of  the  dia- 
trict  court  be  aftirmed. 

Albert  and  Duffie,  CO.,  concur. 

Aitiehbdl 


Orr  V.  City  of  Oroaha. 

William  C.  Orr  bt  al.,  appbixees,  v.  The  City  of  Omaha 

KT  AI*,  APPELLAMTS. 

FUed  Apbil  17.  1902.    No.  11.117. 

Commissi  oner's  opinion.    Department  No.  2. 

1.  Hunldpal  CorporatlonB:  Street  Patiro  With  and  Withoitt  Pm- 
tion:  Cost.  The  act  of  1S87  Incorporating  metropolitan  cities  au- 
thorized any  such  city  to  pave  an?  street,  alley  or  avenue  wltbln 
Its  limits  either  with  or  without  a  petition  of  the  property  ownen 
representing  a  majority  of  the  feet-frontage  abutting  on  Buch 
street,  alley  or  avenue;  but  without  such  petition  the  city  could 
not  make  the  cost  of  tbe  paving  a  charge  against  the  abutting 
property. 

S.  Bstoppel:  6t  Recttai.  in  Deed:  GaAnTES  AsBuuiiTa  Iluboai,  Taxes. 
The  covenants  In  a  deed  against  Incumhrances  excepting  all  taxes 
and  assessments  and  concluding  with  "which  grantee  asBumes  and 
agrees  to  pay,"  in  the  absence  of  any  evidence  that  anything  on 
that  account  was  deducted  from  the  purchase  price,  will  not  estop 
the  grantee  from  defending  against  the  payment  of  Illegal  and 
void  BsseBsmenta.  Evidence  of  admissions  examined,  and  held  not 
to  create  an  estoppel. 

8.  Uunidpal  Corporations;  Btbbet  Pavii4o;  Cubbiko  and  Outtebinq; 
Cost.  Under  the  act  of  ISST.  when  the  city  has  ordered  a  street 
paved.  It  may  curb  and  gutter  the  same  and  make  the  expense 
thereof  a  legal  charge  upon  the  abutting  real  estate. 

Appbal  from  tbe  district  court  for  Douglas  conotj. 
Tried  below  before  Dickinson,  J.    Modified  and  affirmed. 

James  H.  Adams,  for  appellants. 

The  plaintiff,  Orr,  is  estopped  from  attacking  the  valid- 
ity of  tJie  taxes  complained  against,  for  the  reason  that  as 
grantee  of  the  property  he  assumed  and  agreed  to  pay 
"all  unpaid  taxes  and  asseBsraenta."  Skinner  v.  Reynick, 
10  Neb.,  323 ;  Bond  v.  Dolby,  17  Neb.,  491 ;  Koch  v.  Loach, 
31  Neb.,  625;  Horton  v.  Davis,  26  N.  Y.,  495;  Kruger  v. 
The  Adams  &  French  Harvester  Co.,  9  Neb.,  526 ;  Viergutz 
V.  Aultman,  Miller  &  Co.,  46  Neb.,  141;  Nye  v.  Fahren- 
holz,  49  Neb.,  276;  Norfolk  State  Bank  v.  Hckicenk,  51 
Neb.,  146;  Farmers  Loan  d  Tntst  Co.  v.  Schwenk,  54 
Neb.,  657;  Arlington  Mill  &  Elevator  Co.  v.  Yates,  57 
Nebw,  286. 
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Constantine  J.  Smyth^  contra. 

The  plaintiff,  Orr,  was  not  so  estopi)ed,  because  (1)  a 
general  recital  is  no  estoppel :  Hall  v,  Benner,  1  Penrose 
&  Watts  (Pa.),  402,  21  Am.  Dec.,  394-399.  (2)  He  is  not 
estopped  from  denying  the  validity  of  the  tax  even  if  he 
agreed  to  pay  this  particular  tax,  but  was  ignorant  of  his 
rights  with  respect  to  it :  ^ew?  Orlea^ns  v.  United  SMes, 
10  Pet.  [U.  S.],  at  page  734;  Bybee  v.  Oregon  &  C.  R.  Co,. 
139  U.  S.,  663;  Goodman  v.  Randall,  44  Conn.,  321;  Hart- 
suff  V.  Hall,  58  Neb.,  417;  QraM  v.  Bartholomew,  58  Neb., 
839 ;  Scott  v.  Society  of  R.  I.,  59  Neb.,  571 ;  Batty  v.  City 
of  Hastings,  63  Neb.,  26. 

Barnes,  O. 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
Douglas  county  declaring  certain  paving  taxes  and  taxes 
for  curbing  and  guttering  the  street  so  paved  null  and 
void,  and  ordering  the  treasurer  of  the  city  of  Omaha, 
and  his  successors  in  office,^  to  cancel  the  same  of  record. 
Appellants  contend  that  the  decree  should  be  modified. 
They  do  not  contend  that  the  tax  in  question  levied  to  pay 
for  paving  is  a  valid  tax.  They,  however,  contend  that  the 
tax  levied  and  assessed  upon  the  abutting  property  be- 
longing to  appellees  to  pay  for  curbing  and  guttering  the 
street  which  had  theretofore  been  ordered  paved  is  valid, 
and  that  the  decree  should  be  so  modified  as  to  permit  the 
city  to  proceed  with  the  collection  of  the  same.  It  appears 
from  the  record  and  evidence  that  the  paving  district  in 
question  was  created  April  11,  1889,  and  afterwards  a 
petition  was  presented  to  the  mayor  and  city  council,  by 
what  was  then  supposed  to  be  the  owners  representing  a 
majority  of  the  feet-frontage  on  the  street  embraced  in 
said  district,  praying  that  the  street  be  ordered  paved. 
Thereupon  the  city  council  duly  made  such  order  and 
gave  notice  to  the  property  owners  to  determii^e  the  kind 
of  paving  material  which  they  desired  to  have  used  in 
carrying  out  the  improvement.    The  owners,  in  due  time, 
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designated  that  they  desired  the  street  ] 
rado  sandstone  on  a  sand  foundation, 
upon  complied  with  the  request  of  the  j 
and  the  street  was  so  paved.     It  furthe 
the  city  council  ordered  the  street,  within 
district,  to  be  properly  and  suitably  curb 
which  was  done,  and  the  cost  of  the  same 
apportioned  among  the  several  property  o 
thereupon  a  tax  was  levied  for  the  payuK 
The  city,  the  appellant  herein,   now  co: 
petition  asking  for  the  pavement  of  the 
signed  by  the  property  owners  representii 
the  feet-frontage  abutting  upon  that  porti 
so  paved.     The  questions  involved  herein 
amination  and  construction  of  some  of  tl 
the  act  of  the  legislature  of  1887  "incor 
politan  cities,  and  defining,  regulating,  j 
their  duties,  powers  and  government."    T 
city  charter  of  the  city  of  Omaha  at  the  ti 
ings  complained  of  in  this  action  were  h 
vided  in  section  69  of  said  act  as  follows 
and  council  shall  have  power  to  open,  exte 
row,  grade,  curb  and  gutter,  park,  beautif 
improve  and  keep  in  good  repair,  or  cause 
done  in  any  manner  they  may  deem  proj 
avenue,  or  alley  within  the  limits  of  the 
grade  partially,  or  to  the  established  gra( 
otherwise  improve  any  width  or  part  of  a 
avenue,  or  alley,  and  may  also  construct 
cause  and  compel  the  construction  and  repa 
in  such  city,  of  such  mate]  i  1  and  in  such  i 
may  deem  proper  and  m\:  sary;  and  to  d 
and  expense  of  such  improvements,  or  an; 
mayor  and  council  of  such  city  shall  have 
thority  to  levy  and  collect  special  taxes  ai 
upon  the  lots  and  pieces  of  ground  ad  j  ace 
ting  upon  the  street,  avenue,  alley,  or  sid( 
whole  or  in  part  opened,  widened,  curbed, 
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graded,  parked,  extended,  constructed  or  otherwise  im- 
proved or  repaired  or  which  may  be  especially  benefited 
by  any  of  said  improvements."  It  is  further  provided  in 
said  section  as  follows:  "The  mayor  and  council  of  any 
city  of  the  metroi)olitan  class  shall  have  power  to  pave, 
repave,  or  macadam  any  street  or  alley,  or  part  thereof  in 
the  city,  and  for  that  purpose  to  create  suitable  paving 
districts,  which  shall  be  consecutively  numbered,  such 
work  to  be  done  under  contract  and  under  the  superin- 
tendence of  the  board  of  public  works  of  the  city.  When- 
ever the  owners  of  lots  or  lands  abutting  upon  the  streets 
or  alleys  within  any  paving  district  representing  a  ma- 
jority of  the  feet  front  thereon  shall  petition  the  council 
to  pave,  repave,  or  macadam  such  streets  or  alleys,  it  shall 
be  the  duty  of  the  mayor  and  council  to  pave,  repave,  or 
macadam  the  same,  and  in  all  cases  of  paving,  repaving  or 
macadamizing  there  shall  be  used  such  material  as  such 
majority  of  the  owners  shall  determine  upon. 

^'Provided,  the  council  shall  be  notified  in  writing  by 
said  owners  of  such  determination  within  thirty  days  next 
after  the  passage  and  appiroval  of  the  ordinance  ordering 
such  paving,  repaving,  or  macadamizing.  In  case  such 
owners  fail  to  designate  the  material  they  desire  used  in 
such  paving,  repaving,  or  macadamizing  in  the  manner 
and  within  the  time  above  provided  the  mayor  and  council 
shall  determine  the  material  to  be  used.  The  cost  of  paving, 
macadamizing,  or  repaving  the  streets  and  alleys  within  any 
paving  district,  except  the  intersections  of  streets  and  space 
opposite  alleys  within  such  district  shall  be  assessed  upon 
the  lots  and  lands  abutting  upon  the  streets  and  alleys  in 
such  district,  in  proportion  to  the  feet  front  so  abutting 
upon  the  streets  and  alleys."  It  is  further  provided  in  the 
said  section  as  follows:  "That  curbing  and  guttering 
shall  not  be  ordered  or  required  to  be  laid  on  any  street, 
avenue,  or  alley  not  ordered  to  be  paved,  except  on  the 
petition  of  a  majority  of  the  owners  of  the  property  abet- 
ting along  the  line  of  that  portion  of  the  street^  avenie, 
or  alley  to  be  curbed  and  guttered." 


It  will  be  observed  that  this  act  grants  the  city  full 
power,  in  the  diecretioa  of  its  mayor  qnd  council,  to  pave, 
curb  and  gutter  any  street,  alley  or  avenue  \vithin  its 
limits.  The  city  can  do  this  at  any  time  without  a  petition 
of  the  property  owners  therefor.  It  is  plain  that  if  no 
petition  is  presented  and  such  paving  is  ordered  without 
the  request  of  the  property  owners,  the  city  itself  must 
pay  for  the  expense  thereof.  The  property  owners  in  any 
paving  district  e.stablished  by  the  city  representing  a  ma- 
jority of  the  feet-frontage  abutting  upon  any  street  io 
such  paving  district  may  petition  the  city  council  for  the 
pavement  thereof.  When  such  petition  is  presented  it  be- 
comes the  duty  of  the  mayor  and  city  council  to  at  once 
make  an  order  for  the  paving  of  such  street,  and  in  that 
event  the  expense  of  the  improvement  may  be  determined 
and  apportioned  among  the  property  owners  and  taxed  up 
to  the  property  abutting  on  the  street  so  paved.  In  this 
case,  it  being  conceded  that  such  a  petition  as  is  above 
described  was  not  presented  to  the  mayor  and  city  council, 
there  was  no  authority  to  charge  up  the  cost  of  the  im- 
provement to  the  property  owners  and  levy  assessments 
for  the  payment  of  the  same  upon  the  lots  abutting  opon 
the  street.  The  fact,  however,  that  no  such  petition  was 
presented  did  not  render  the  order  for  paving  the  street 
void;  the  lack  of  such  petition  simply  retjiiired  the  city 
itself  to  pay  the  cost  of  this  improvement.  It  follows, 
therefore,  that  that  portion  of  the  decree  of  the  district 
court  in  which  it  declared  the  tax  for  paving  void  and 
no  charge  upon  the  property  of  the  appellees  is  right  and 
should  be  affirmed. 

2.  The  city  contends,  however,  that  the  appellee,  Wm. 
C.  Orr,  hy  the  terms  of  the  deed  to  his  premises,  assumed 
the  payment  of  the  paving  tax  in  question  herein,  and  is 
therefore  estopped  from  contesting  its  validity;  that  as 
to  him  the  decree  is  erroneous  and  should  be  reversed. 
The  language  of  the  deed,  or  the  covenant  in  the  deed,  by 
which  it  is  claimed  the  estoppel  arises,  is  as  follows:  "I 
hereby  covenant  witli  the  said  Wm.  C.  Orr  that  the  Anglo- 
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American  Mortgage  &  Trust  Company  holds  said  premises 
by  a  good  and  perfeet  title;  that  I  have  good  right  and  law- 
fai  authority  to  sell  and  convey  the  same;  that  they  are 
free  and  clear  of  all  liens  and  incumbrances  whatsoever 
except  a  mortgage  of  ¥^,000  by  Theron  C.  Weaver;  and  all 
unpaid  J:axee  and  assessments  which  purchaser  assumes 
and  agrera  to  pay,  and  the  said  Anglo-American  Mortgage 
&  Trust  Company  agrees  to  warrant  and  defend  the  title 
against  the  claims  and  demands  of  all  persons  whomso- 
ever except  as  above."  It  is  ui^ed  by  the  city  that  this 
language  brings  Orr,  the  grantee,  within  the  rule  an- 
nounced in  several  cases  decided  by  this  court  where  it 
has  been  held  that  the  grantee  in  a  deed  who  has  deducted 
from  the  purchase  price  the  amount  of  prior  incum- 
brances, liens  or  assessments,  and  assumed  to  pay  the 
same  by  the  terms  of  his  deed,  is  estopped  from  defending 
against  such  payment.  The  evidence  in  this  case  does  not 
show  that  anything  was  ever  deducted  from  the  purchase 
price  of  the  prop«'rty  on  acrcmut  of  the  assessments  in 
question.  lade<'d,  so  far  as  the  evidence  shows  anything 
in  relation  to  the  matter,  it  would  seem  that  the  full  pur- 
chase price  was  paid  by  On-  for  the  premises  described  in 
his  deed.  The  language  used,  and  above  quoted,  certainly 
does  not  prevent  Orr  from  defending  against  any  of  the 
as-^essments,  which  may  have  thei-etofore  been  levied  upon 
the  property  which  he  pnrcbasefl,  which  are  illegal  and 
void.  Such  language  can  only  be  held  to  refer  to,  and 
require  the  payment  of,  legal  and  valid  assessments. 

It  is  further  contended  that  Orr  is  estopped  by  an  ad- 
mission made  by  him,  or  his  attorney,  upon  the  trial.  At 
the  close  of  the  evidence  Mr.  Scott,  who  appeared  for  the 
city,  made  the  following  statement:  "It  is  admitted  that 
the  witness,  Wm.  C.  Orr,  plaintiff,  if  present,  would  tes- 
tify that  at  the  time  he  bought  the  property  owned  by 
him  in  the  paving  district  in  question  and  assumed  the 
payment  of  the  special  assessments  involved  in  this  ac- 
tion he  did  not  know  of  the  defects  in  the  matter  because 
of  the  absence  of  a  petition  for  the  paving  by  property 
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owners.  Is  that  satisfactory?  Mr,  Smyth:  Yea,  that  is 
all  right."  We  can  not  agree  with  counsel  for  the  city 
that  this  admission,  as  to  what  the  witness,  Orr,  who  is 
one  of  the  plaintiffs,  would  testify  to,  is  sufficient  to 
estop  him  from  asHerting  his  right  to  have  the  illegal  and 
void  portion  of  the  assessments  upon  his  property  can- 
celed. This  at  most  is  only  the  statement  of  counsel,  and 
that  too  of  counsel  for  the  city,  as  to  what  the  wriness,  if 
present  in  court,  would  testify  to.  Certainly  it  can  not  he 
contended  that  such  statement  contains  the  necessary  ele- 
ments to  constitute  an  estoppel.  We  hold,  therefore,  that 
he  is  not  estopped,  and  lias  a  right  to  have  that  portion  of 
the  taxes  and  assessments,  to  wit,  the  tax  levied  to  pay 
for  the  paving,  which  is  practically  conceded  hy  the  city 
to  be  void,  canceled  and  set  aside.  The  decree,  therefore, 
declaring  the  paving  tax  void  as  to  him,  is  right  and 
should  be  affirmed. 

3.  It  is  coutended  hy  the  city  that  so  much  of  the  as- 
sessments and  taxes  as  were  necessary  to  pay  for  the  curb- 
ing and  guttering  of  the  sti-eet  within  (his  paving  distric. 
are  valid,  and  that  the  decree  should  be  so  modified  as  to 
allow  the  city  to  collect  the  same.  This  question  depends 
upon  the  construction  of  the  last  paragraph  of  the  act 
above  quoted.  Section  69  g^ves  full  power  to  the  mayor 
and  council  to  pave,  curb,  gutter  and  otherwise  improve 
any  street  within  the  city  either  with  or  without  a'petition 
therefor.  It  is  provided,  however,  that  curbing  and  gut- 
tering shall  not  be  ordered  or  required  to  be  laid  on  any 
street,  avenue  or  alley  not  ordered  to  be  paved  except. on 
a  petition  of  a  majority  of  the  owners  of  the  property 
abutting  along  the  line  of  that  portion  of  the  street,  alley 
or  avenue  t6  be  curl>ed  and  guttered.  It  is  clear  from  the 
reading  of  this  paragraph  that  when  a  street,  alley  or 
avenue  has  been  ordered  paved,  as  was  the  street  in  ques- 
tion, the  city  council  may  order  the  same  curbed  and 
guttered  without  any  petition  therefor.  There  is  no  re- 
straint upon  the  power  of  the  city  to  chiirge  the  expense 
thereof  to  abutting  property  owners.     No  condition  pre- 
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cedent,  such  as  the  presenting  of  a  petition  by  the  prop- 
erty owners,  is  required  before  the  city  can  exercise  its 
power  to  curb  and  gutter  a  street  theretofore  ordered  ta 
be  paved. 

In  this  case  we  are  unable  to  determine  from  the  record 
whether  there  were  ever  any  assessments  made  upon  the 
abutting  property  for  curbing  and  guttering  the  street  in 
question.  So  far  as  the  evidence  and  this  record  shows 
there  was  but  one  assessment,  which  was  for  paving,  tlie 
collection  of  which,  we  hold,  was  properly  enjoined.  If 
there  ever  was  a  proper  and  separate  assessment  to  pay 
for  the  curbing  and  guttering  the  city  should  be  allowed 
to  proceed  to  collect  it. 

We  therefore  recommend  that  the  decree  herein  be 
modified  so  that  the  city  of  Omaha,  its  treasurer  and  his 
successors  in  office,  are  forever  restrained  and  enjoined 
from  collecting  the  paving  tax  described  and  set  forth  in 
the  plaintiflf's  petition;  and  that  as  to  the  curbing  and 
guttering  tax,  if  any  such  has  been  assessed  or  levied, 
separate  and  apart  from  the  void  paving  tax  herein  en- 
joined, the  injunction  herein  be  dissolved  and  the  dty 
allowed  to  proceed  to  the  collection  of  the  same ;  that  the 
decree  of  the  district  court,  as  thus  modified,  be  affirmed. 

Pound,  C,  concurs. 

So  MODIFIBD  AND  AFFIRMBD. 


HbSry  p.  Stoddabt  V.  Amhrioan  National  Bank  of 

Omaha« 

FnJED  Afbil  17,  1902.    No.  11,181. 
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Commissioner's  opinion.    Department  No.  1. 

BUIb  and  Notes:  Parties:  Intervention  bt  Indorser:  Insolvbrot: 
Action  Against  Indorser.  An  indorsee  of  notes  secured  by  mort- 
gage who  has  begun  a  suit  for  foreclosure  ui>on  them  without  mak- 
ing the  indorser  a  party  and  who,  while  the  suit  is  pending 
transfers  the  notes  to  another  party  as  collateral*  security,  at  tbe 
same  time  undertaking  to  complete  the  foreclosure,  and  who  pro- 
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carea  the  dlBmlBaal  of  an  interrentlon  by  the  first  Indorser,  Id 
doing  which  he  seta  np  the  latter's  InBOlvency,  can  not  complain, 
In  absence  of  any  effort  or  request  on  his  part  for  proceedings 
against  his  Indorser.  that  the  holder  of  the  collateral  brought  none. 

Error  from  the  diatrict  court  for  Douglas  coanty. 
Tried  below  l>efoi-e  Dickinson,  J.    Affirmed. 

Geo.  G.  Bowman,  for  plaintiff  in  error. 

Hoicard  B.  Smith,  contra. 

Hastings,  0. 

This  action  is  a  suit  upon  two  promissory  notes,  brought 
by  defendant  in  error,  plaintiff  below,  hereafter  called  the 
plaintiff.  Henry  P.  Stoddart,  defendant  below  and  plain- 
tiff in  error  here,  claimed  a  set-off  on  account  of  two  prom- 
issory notes  of  $1,333.33  given  by  one  Martin  Murphy  to 
Dennis  Cunningham,  Thomas  Brennan  and  Isaac  S.  Has- 
call,  dated  February  16,  1886,  and  due  in  two  and  three 
years  respectively  from  that  date.  Stoddart  alleged  that 
these  notes  were  indorsed  by  the  payees  and  had  been  duly 
protested  for  non-payment  and  notice  of  dishonor  given, 
and  that  the  payees  were  liable  as  indorsers  on  these  notes ; 
that  on  July  8, 1892,  they  were  turned  over  to  plaintiff  as 
collateral  security  for  the  payment  of  the  two  notes  sued 
on,  together  with  a  mortgage  deed  securing  their  payment ; 
that  on  April  18, 1892,  defendant  being  then  the  owner  of 
the  notes  and  the  mortgage  securing  them,  had  commenced 
a  foreclosure  upon  them ;  that  on  July  8,  1892,  the  plain- 
tiff received  these  notes  and  mortgage  with  full  knowl- 
edge that  they  were  in  process  of  foreclosure,  and  ever 
thereafter  retained  the  absolute  possession  and  control  of 
them;  that  on  March  25,  1893,  plaintiff  intervened  in  the 
foreclosure  action,  setting  out  its  righta  and  asking  that 
from  the  proceeds  of  such  foreclosure  the  defendant's 
notes  to  it  he  paid,  ami  on  June  30,  1893,  recovered  a  de- 
cree against  Murphy  for  the  amount  of  its  claim  and  a 
considerable  sum  in  addition;  that  the  indorsers  of  the 
Murphy  notes  were  solvent  at  all  times  from  July  8, 1892/ 
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until  October  1,  1894,  and  about  that  time  became  in- 
aolTent  and  have  been  ever  since;  that  plaintiff  neglected 
and  refused,  during  the  time  from  July  8,  1892,  to  August 
1,  1894,  to  take  any  steps  to  collect  said  notes  from  the 
indorsers,  and  defendant's  remedy  against  them  became 
destroyed  and  his  right  of  action  against  the  indorsers  on 
the  collateral  notes  barred  by  the  statute  of  limitations, 
to  his  damage  in  the  sum  of  f2,000.  The  plaintiff  bank  de- 
nied that  the  notes  had  been  protested  and  notice  given  of 
dishonor;  says  that  the  foreclosure  proceedings  on  the 
collateral  notes  had  been  commenced  by  defendant,  Stod- 
dart,  in  connection  with  William  E,  Healy  and  that  Stod- 
dart  was  substituted  March  13,  1893,  as  sole  plaintiff  by 
reason  of  subsequently  acquiring  the  sole  ownership  in 
the  meantime;  denies  that  it  had  the  control  of  the  notes 
except  for  the  purpose  of  prosecuting  the  foreclosure  ac- 
tion and  denies  the  allegations  as  to  the  solvency  of  the 
indorsers  and  their  becoming  insolvent.  At  the  trial  the 
jury  was  instructed  that  there  was  doe  plaintiff  bank  on 
its  notes  against  Stoddart  ?1,704.04,  with  interest  on 
$1,600.30  of  it  at  eight  per  cent,  from  June  26,  1894,  and 
interest  on  $103.74  of  it  at  seven  per  cent,  from  February 
27,  1893,  each  to  be  computed  to  October  3,  1898,  for  the 
amount  of  which  verdict  should  be  returned.  The  jury 
was  instructed  to  find  against  the  defendant  on  his  coun- 
ter-claim. A  verdict  was  rendered  for  f2,288.  Motion  for 
new  trial  on  the  ground  that  the  court  erred  in  giving  the 
instruction,  and  for  errors  of  law  occurring  at  the  trial, 
and  hecause  the  verdict  was  not  sustained  by  sufficient 
evidence,  was  overruled  and  judgment  entered. 

The  only  error  now  urged  hy  defendant  is  that  the  trial 
court  was  wrong  in  instructing  the  jury  to  find  against  the 
defendant,  Stoddart,  as  to  his  counter-claim.  The  bank 
has  filed  no  brief. 

Stoddart  and  Healy  about  the  middle  of  March,  1892, 
obtained  the  notes  from  D.  Cunningham.  Stoddart  testi- 
fies that  at  that  time  PHnninghani  indorsed  one  of  the 
notes  and  that  they  were  presented  at  once  to  Murphy,  who 
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refused  to  pay  them;  that  on  the  next  day  demnnd  was 
made  from  Murphy  for  payment  and  refused  and  Cunning- 
ham at  once  informed.  The  latter  replied  that  the  notes 
were  amply  secured  by  real  estate  mortgage  and  was  then 
told  that  the  mortgage  security  would  be  exhausted,  but 
he  would  be  looked  to  for  payment  of  any  deficiency.  This 
evidence  was  introduced  over  plaintiff's  objection  and 
does  not  seem  to  correspond  to  defendant's  allegations. 
The  latter  were  that  the  Murphy  notes  had  been  duly  pro- 
tested for  non-i)ayment  and  all  the  indorsers  given  notice 
of  dishonor,  and  tiiey  had  so  become  liable  for  the  payment 
of  the  notes.  The  proof  was,  as  above  indicated,  of  a  sale 
and  indorsement  after  maturity  by  Cunningham  alone  and 
notice  to  him  of  a  subsequent  refusal  to  pay.  The  notes 
were  secured  by  ten  acres  of  land ;  the  value  of  the  security 
at  the  time  that  the  collateral  notes  were  transferred  to 
the  hank  was  estimated  by  the  parties  at  fl,000.  The  de- 
fendant, Stoddiirt,  at  that  time  was  personally  in  charge, 
by  his  own  etiKi'iuent,  of  the  foreclosure  proceedings  and 
undertook  to  continue  them;  he  states  that  he  remained  in 
control  of  the  foreclosure  proceedings  until  March,  1893, 
when  the  attorney  for  the  bank  commenced  an  interven- 
tion and  from  that  time  took  charge  of  the  bank's  interest 
in  the  ease.  There  is  evidence  that  Cunningham  in  July, 
1894,  owed  about  $40,000  and  had  about  f75,000  worth  of 
property.  There  is  evidence  tending  to  show  that  Mc- 
Cague,  the  president  of  the  bank,  was  told  that  payment 
of  notes  had  been  demanded  of  Murphy  and  Cunningham 
notified  of  the  fact  that  Murphy  had  refused  payment. 
Stoddart  subsequently  testified  that  he  had  no  recnl  lec'tion 
of  making  any  demand  upon  Cunningham  for  payment; 
he  says  that  he  told  Mr.  Cunningham  that  he  and  Mr, 
Healy  had  called  at  Mr.  Murphy's  house  the  evening  be- 
fore and  asked  the  latter  to  pay  the  notes;  that  Murphy 
i-cfiis.-.!  ui  pay  ihcru  iunJ  saiil  liiat  he  wtnilil  pay  tiicni  to 
<.:iinui[i,i:li;nii,  but  nut  to  StoiUhu-t  and  Healy,  and  Ciin- 
niugliuni  was  llieii  told  lliiil  lie  would  lie  ioukcd  Ici  for  ]>;iy- 
ment  of  the  notea;  that  Stoddart  and  Healy  then  cum- 
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menced  foreclostire  of  the  mortgage  and  did  not  make  Mr. 
Cnnningham  a  defendant.  Stoddart  and  Healy  were  at- 
torneys for  Cunningham  at  the  time  and  continued  to 
represent  him  in  different  matters  until  January  1,  1893. 
In  1893,  Mr.  Stoddart  appears  to  have  been  acting  as  at- 
torney for  Mrs.  Cunningham.  It  appears  that  the  defend- 
ant, Stoddart,  in  following  up  the  foreclosure  action,  be- 
gun by  himself  against  Murphy,  asked  on  June  12,  1893, 
for  leave  to  amend  hie  answer  to  the  petition  of  interven- 
tion filed  by  Cunningham,  and  alleged  that  the  latter  was 
at  the  time  of  filing  the  petition  for  intervention  and  ever 
since  had  been  and  then  was  insolvent,  and  swore  to  Mb 
belief  of  the  truth  of  such  statements.  Cunningham's  in- 
tervening petition  alleged  that  Stoddart  and  Healy's  own- 
ership of  the  notes  was  simply  as  collateral  security  for 
the  payment  of  four  notes  of  $250  each  and  for  the  repay- 
ment of  the  sum  of  f400  advanced  to  him,  and  asked  that 
when  the  mortgage  was  foreclosed  the  whole  amount  of 
the  mortgage  above  the  sum  of  $1,400  be  paid  to  him, 
Cunningham.  July  20,  1895,  judgment  for  fl,450.30  de- 
ficiency was  rendered  in  favor  of  the  plaintiff  bank  against 
Martin  T.  Murphy  on  account  of  these  collateral  notes  in 
the  foreclosure  action. 

It  will  be  seen  that  the  only  question  involved  in  this 
case  is  whether  or  not  the  defendant  Stoddart  had  pre- 
sented any  proof  sufficient  to  go  to  the  jury  of  his  set-off 
because  of  the  failure  on  the  part  of  the  bank  to  collect 
from  Cunningham.  His  claim  consisted  in  the  fact  that 
on  July  18, 18!)2,  he  had  turned  over  to  the  bank  two  notes 
which  were  already,  respectively,  three  and  four  years 
past  due,  on  which  he,  himself,  had  commenced  a  foreclos- 
ure action  without  making  any  indorser  a  party,  which 
action  he  continued  to  control  for  nine  months  thereafter 
without  making  the  one  indorser,  as  to  whom  he  offered 
proof  of  notice  of  dishonor,  a  party,  who  had  finally  at- 
tempted to  intervene  and  was  prevented  by  the  action  of 
defendant,  Stoddart,  himself,  from  so  doing,  and  in  which 
action  a  deficiency  judgment  in  favor  of  the  bank  was 
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finally  entered.  The  evidence  cle&rlj  disoloaes  that  litiga- 
tion was  carried  on  in  the  foreclosure  actioa  between  Cun- 
ningham and  Stoddart  as  to  the  latter's  ripht  to  these 
notes  and  that  Cunningham  was  finally  dismissed  out  of 
that  action  at  Stoddart's  instance  after  he  had  gotten  into 
it  at  his  own. 

The  only  proof  tending  to  establish  negligence  on  the 
part  of  the  plaintiff  bant  is  Stoddart's  own  testimony  that 
he  informed  the  bank's  president  that  he  had  given  notice 
to  Cunningham  immediately  after  demanding  payment  of 
Murphy  that  such  payment  was  refused.  The  evidence 
discloses  that  in  the  litigation  over  the  mortgage  Stoddart 
was  setting  up  that  Cunningham  waa  already  insolvent  in 
March,  1893,  when  the  bank  took  out  of  Stoddart's  hands 
the  management  of  its  interest  in  the  controversy  with 
Murphy  and  Cunniu^^ham  over  this  mortgage. 

It  seems  impossible,  under  the  circumstances,  to  hold 
the  bank  responsible  for  any  escape  of  Cunningham  from 
liability  for  the  deficiency  judgment.  It  was  entitled  to 
know  all  of  the  facts  relied  upon  to  establish  Cunning- 
ham's liability.  It  was  surely  not  railed  uiren  to  change 
the  action  begun  by  Stoddart,  except  on  his  demand.  If 
would  seem,  also,  that  the  bank  was  entitled  to  rely  upon 
Stoddart's  sworn  statement  niaile  in  that  litigation  that 
Cunningham  was  insolvent.  It  does  not  seem  t^at  Mr. 
Stoddart  in  the  present  action  was  entitled,  on  the  evi- 
dence adduced,  to  urge  any  negligence  on  the  part  of  the 
bank  in  not  pursuing  Cunningham.  It  follows  that  the 
court's  instruction  to  find  against  him  was  right. 

It  is  recommended  that  the  judgment  of  the  trial  court 
be  aflBrmed. 

Day  and  B^ihkpateick,  CC,  concur. 


Chlcagx),  R.  I.  *  P.  R.  Co,  v.  Weatcm  Hay  ft  Qrtln  Co. 

The  Chicago,  Rock  Island  &  Pacific  Railway  Company 
V.  The  Western  Hat  &  Geain  Company. 

Filed  Apbil  17,  1902.    No.  11,250. 

CommlsBloner'B  opinion.    Department  No.  3. 

Ballroada:  Shipment  Oteb  Otheb  Lines:  Lminna  Lubilitt  bt  Con- 
tract. When  a  railway  company  receives  goods  [or  sblpment  to 
a  point  beyond  the  termlnuB  of,  or  at  a  distance  from,  its  own 
line,  BO  that  for  a  part  of  the  distance  they  will  require  to  be  trans- 
ported over  the  lines  of  other  carriers,  and  coiiects  the  entire 
charge  For  transportation,  it  will  be  held  to  have  assumed  respon- 
sibility for  safe  carriage  over  every  part  of  the  route,  and  the 
liability  BO  incurred  can  not  be  evaded  or  limited  even  by  express 
contract.    St.  Joseph  d  a.  I.  R.  Co.  v.  Palmer,  33  Neb.,  463. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Kbysoe,  J.    Affirmed. 

M.  A.  LotD  and  W.  F.  Evo/ns,  for  plaintifF  in  error. 

In  an  interstate  shipment  the  rights  and  liabilities  of 
the  parties  must  be  governed  by  the  laws  of  congress  and 
the  decisions  of  the  federal  courts.  WabaJih,  St.  L.  d  P.  R. 
Co.  V.  Illinois,  118  U.  S.,  557.  Such  liabilities  are  dis- 
charged by  one  carrier  upon  deliverj  of  the  goods  to  an- 
r)ther.  Piatt  v.  Railtcay  Co.,  95  U.  S.,  43;  The  Ogdcns- 
hitrg  d  L.  C.  R.  Co.  v.  Pratt,  22  Wall.  [U.  S.],  123;  Sum- 
ner V.  Waller,  30  Fed.  Rep.,  261. 

A  station  agent  has  no  authority  to  bind  his  eompanv 
for  the  transportation  of  freight  of  any  kind  beyond  the 
end  of  the  line  of  his  company.  Grover  d  Bakvr  Slicing 
Mat-liivc  Co.  V.  Missouri  P.  R.  Co.,  70  Mo.,  672;  Orr  v. 
Chicago  d  A.  R.  Co.,  31  Mo.  App.,  333 ;  Turner  v.  St.  Louis 
d  S.  F.  R.  Co.,  20  Mo.  App.,  632;  Hoffnwft  v.  Cumberland 
V.  R.  Co.,  37  Atl.  Rep.  [Md.],  214;  Coates  v.  Chicago,  M. 
d  St.  P.  R.  Co.,  65  N.  W.  Rep.  [S.  Dai.],  1067. 

Clair  d  Coicles,  contra. 

A  statute  defining  the  obligation  of  carriers  where  goods 
are  shipped  to  points  beyond  the  terminus  of  the  carrier's 
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line  is  not  a  regulation  of  interstate  commerce,  within  the 
meaning  of  the  constitution.  Richmond  d  A.  R,  Co.  v. 
Patterson  Tobacco  Co.,  169  U.  S.,  311;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Solan,  169  U.  S.,  133 ;  Western  Union  Tele- 
graph Co.  V.  Beats,  56  Neb.,  415;  Smith  v.  Alabama,  124 
U.  S.,  465;  Sherlock  v.  Ailing,  93  U.  S.,  99. 

Any  attempt  to  limit  the  liability  of  a  common  carrier 
UDder  a  thorough  contract  of  shipment  is  invalid.  Eckles 
V.  Missouri  P.  R.  Co.,  72  Mo.  App.,  296;  St.  Joseph  d  G. 
I.  R.  Co.  V.  Palmer  J  38  Neb.,  463;  Constitution  of  Ne- 
braska, article  xi,  section  4;  Compiled  Statutes  of  Ne- 
braska, 1899,  chapter  16,  section  111 ;  Chicago,  B.  d  Q.  R. 
Co.  V.  Gardiner,  51  Neb.,  70;  Union  P.  R.  Co.  v.  Marston, 
30  Neb.,  241 ;  Atchison  d  N.  R.  Co.  v.  Washhmm,  5  Neb., 
117;  McDaniel  v.  Chicago  d  N.  W.  R.  Co.,  24  la.,  417; 
The  Ogdcnsburg  d  L.  C.  R.  Co.  v.  Pratt,  22  Wall.  [U.  S.], 
123;  Michigan  C.  R.  Co.  v.  Myriok,  107  U.  S.,  102. 

Ames,  C. 

The  plaintiff  in  error,  a  railroad  company,  received 
from  the  defendant  in  error  at  Walnut,  Iowa,  a  quantity 
of  merchandise  which  it  undertook,  by  its  shipping  con- 
tract or  bill  of  lading,  "to  transport  over  the  line  of  this 
railroad  to  Western  Hay  &  Grain  Company,  Fair  Grounds, 
Omaha,  Nebraska."  'But  it  was  further  recited  in  the 
paper  that  the  property  was  to  be  delivered  in  good  order 
to  the  next  carrier  if  the  same  was  to  be  forwarded  beyond 
the  line  of  the  conii)any's  road  to  be  carried  to  place  of 
destination,  "it  being  f^xpressly  agreed  that  the  rivsponsi- 
bility  of  this  company  shall  cease  at  this  company's  depot 
at  which  the  same  are  to  be  delivered  to  such  carrier." 
And  there  were  other  stipulations  in  the  document  to  like 
effect,  but  the  company  received  the  entire  amount  of 
freight  charges  from  the  place  of  shipment  to  the  point  of 
destination,  which  involved  carriage  over  the  Union  Pacific 
and  Missouri  Pacific  lines.  The  plaintiff  in  error  delivered 
the  goods  in  due  season  and  in  good  order  to  its  connect- 
ing carrier  the  Union  Pacific  Company,  at  Omaha,  Ne- 
54 
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braska,  after  which  they  were  lost  or  delayed,  to  the  dam- 
age of  the  defendant,  for  which  he  sued  and  recovered  a 
judgment,  which  it  is  sought  to  have  reversed  by  this  pro- 
ceeding in  error. 

The  only  question  in  controversy  is  the  construction  of 
the  foregoing  contract.  That  is,  whether  the  plaintiff  in 
error  is  responsible  for  damages  incurred  after  the  goods 
left  its  own  line  and  without  fault  on  its  own  part.  The 
receipt  or  bill  of  lading  was  not  signed  by  the  shipper  or 
his  consignee,  and  the  above-mentioned  stipulations  are 
not  shown  to  have  been  brought  especially  to  the  atten- 
tion of  either,  nor  is  any  particular  carrier  named  to  whom 
the  goods  were  to  be  delivered  by  the  plaintiff  in  error 
at  Omaha.  If  the  question  were  an  open  one  in  this  state, 
the  writer  would  find  some  difficulty  in  sustaining  the 
judgment,  but  it  appears  to  have  been  foreclosed  by  the 
decision  of  this  court  in  St.  Joseph  d  G,  /.  R.  Co,  v.  Palmer, 
38  Neb.,  403,  472.  In  that  case  it  was  held  that  a  contract 
substantially  like  that  under  discussion  was  a  contract  to 
deliver  goods,  not  to  a  connecting  carrier  but  at  destina- 
tion, and  that  such  a  contract  carried, with  it  the  common- 
law  liability  of  a  common  carrier  over  the  whole  distance 
of  transportation,  and  that  such  liability  can  not  be  lim- 
ited even  by  the  terms  of  an  express  contract.  Discussing 
this  proposition  tin*  opinion  says: 

"Irrespective,  then,  of  the  question  as  to  whether  there 
was  an  oral  contract,  or  whether  such  oral  contract  or  the 
bill  of  lading  constituted  the  final  arrangement  between 
the  parties,  the  law  of  this  state  is  settled  that  a  common 
carrier  can  not,  ev(»n  by  the  terms  of  an  express  contract, 
relieve  itself  of  its  common-law  liabilit3^ 

"It  is  said  that  at  common  law  the  common  carrier  is 
not  liable  for  loss,  in  the  absence  of  special  contract,  be- 
yond the  i>oint  at  which  it  delivered  the  goods  to  a  con- 
necting carrier.  To  this  it  should  be  added  that  the  con- 
tract of  the  shipiM»r  was  with  the  carrier  first  receiving  the 
goods,  and  if  such  carrier  undertook  to  deliver  the  goods 
at  their  destination,  even  though  it  contemplated  doing 
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BO  through  intermediate  carriers,  it  aBsiiined  a  liability  of 
such  character  for  every  part  of  the  route." 

The  decision  referred  to  is  not  without  support  by  judi- 
cial authorities  elsewhere,  but  inasmuch  as  the  point  lian 
been  definitely  decided  by  this  court  it  is  not  deemed  re- 
quisite to  review  or  cite  them. 

It  IB  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ddfpib  and  Albert,  CO.,  concur. 


Omaha  Loan  &  TatJST  Company,  appei-leb,  v.  Obinda  E. 

McCUMBEB,  APPELLANT,  ET  AL. 
FILD  Apbil  it,  1902.    No.  11,307. 
Commlnloner'B  opinion.    Department  No.  3. 
Judicial  8al& 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson;  J.    Affirmed. 

F.  A.  Brogan,  for  appellant. 

L.  H.  Kent,  contra. 

Ambs,  G. 

This  is  an  appeal  from  an  order  of  confirmation  of  a 
judicial  sale  of  real  property.  No  complaint  is  made  by 
appellant  except  that  in  her  opinion  the  property  sold  too 
low.  It  is  iinneceysary  to  cite  authorities  to  the  effect  that 
such  a  complaint,  standing  alone,  will  not  be  considered 
by  this  court. 

It  is  recommended  that  the  judgment  appealed  from  be 
affirmed. 

DUFFIB  and  Albert,  CC,  concur. 


Peterboro  Savlngii  Bank  v.  Johnson. 

Pbtbbbobo  Savings  Bank,  appellee,  v.  James  H.  John- 
son ET  AL.,  APPELLANTS. 
FUXD  April  17,  1902,    No.  11,377. 
Commissioner's  opinion.    DeiiartineDt  No.  3. 


Appeal  from  the  district  coui^;  for  Douglas  county. 
Tried  below  before  Scott,  J.    Affirmed. 

L.  D.  Holmes,  for  appellants. 

John  W.  Lytle,  contra.  , 

DUFFIE,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale.  The 
appellants  present  two  objections  for  our  consideration, 
W,  H.  Gates  and  W.  G.  Shriver  were  appointed  by  the 
sheriff  to  act  with  him  in  appraising  the  properfj.  It  is 
urged  that  as  these  parties  were  designated  by  the  initials 
of  their  first  or  Christian  names,  that  they  were  not  prop- 
erly named,  and  that  the  appraisement  is,  therefore,  ir- 
regular. We  do  not  think  the  objection  is  well  taken. 
There  is  nothing  in  the  record  to  show  that  the  names  by 
which  the  appraisers  were  designated  were  not  the  full 
and  true  names  of  the  parties.  In  Oerman  Insurance  Com- 
pany V.  Frederick,  57  Neb,,  538,  objection  was  made  be- 
cause the  summons  was  returned  as  8er\ed  on  "H,  L. 
Bode"  relating  to  which  this  court  said:  "Finally,  the 
objection  that  there  is  no  such  person  as  H.  L,  Bode  is 
baaed  on  the  theory  that  it  is  a  designation  of  a  person  by 
initials,  and  not  by  his  Christian  and  surname.  Possibly 
the  objection  to  the  return  might  have  been  good  if  it  lia<i 
been  shown,  after  the  manner  of  a  plea  in  abatement,  that 
'H.  L,  Bnde*  was  not  the  true  name,  and  also  what  the  true 
name  was.  But  this  court  has  held  that  in  the  absence  of 
such  showing  it  can  not  be  presuiueil  tliat  the  initials  do 
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not  express  the  full  name.    Oakley  v.  Pegler,  30  Neb.,  628 ; 
Scarborough  v.  Myrick,  47  Neb.,  794." 

The  further  objection  is  made  that  the  court  did  not  in 
the  decree  judicially  detennine  and  adjudge  that  the  prop- 
erty shmild  be  sold.  The  court  in  its  decree  directed  that 
an  order  of  sale  should  issue  to  the  sheriff  "commanding 
him  to  duly  appraise,  advertise  and  sell  said  property  as 
upon  execution,  and  report  his  proceedings  to  this  court 
for  further  orders."  We  think  that  this  is  sufficient  to 
authorize  the  sale  made,  and  we  recommend  that  the  order 
appealed  from  be  afQrmed. 

Ames  and  Albert;,  CO.,  concur. 

Affirmed. 


The    Cheshire    Provident    Institution,    appellee,    v. 
Martha  I.  Courtnay  et  al.,  appellants. 

Filed  April  17,  1902.    No.  11,454. 
Commissioner's  opinion.    Department  No.  3. 
Principal  and  Agent. 

Appeal  from  the  district  court  for  Furnas  county. 
Tried  below  before  Norris,  J.    Reversed  and  dismissed. 

D.  G.  Courtnay,  for  appellants. 

A.  E.  Harvey,  contra. 

Ames,  C. 

w 

The  facta  in  this  case  are  conceded  bv  counsel  to  be  in 
all  essential  particulars  the  same  as  in  the  cases  of  the 
Cheshire  Provident  Institution  v.  Gibson,  ante,  page  392, 
89  N.  W.  Rep.,  243,  and  Cheshire  Provident  Institution  v. 
Feusner,  63  Neb.,  682,  88  N.  W.  Kep.,  849.  Under  the  au- 
thority of  those  decisions  it  is  recommended  that  the  judg- 
ment of  the  district  court  be  reversed  and  the  action  dis- 
missed. 

Albert  and  Duffie,  CC,  concur. 

Reversed  and  dismissed. 


Columbia  Nat,  Bank  v.  Marshall. 

'Columbia  National  Bank,  appellant,  v.  Whitnbt  J. 

Marshall  et  al.,  appellees. 

Filed  April  17.  1902.    No.  11.468. 

Commlaa loner's  opinion.    Department  No.  1. 

Kortg&gea:  SATtSFACrtoN  After  AssiaHMBirr:  Norccs  to  Subsbquekt 
MoRTOAOEB  OB  PuRCHASBB.  A  Batlsfactlon  entered  on  the  record  by 
a  mortgagee,  after  he  has  sold  and  delivered  the  notes  secured  by 
the  mortgage  to  a.  third  party,  will  protect  a  subsequent  mortgagee 
In  good  (alth,  or  bona  <ide  purchaser,  of  the  mortgaged  premises, 
In  case  he  had  no  notice  at  the  date  of  the  purchase,  or  the  pay- 
ment o(  the  consideration,  that  the  debt  was  assigned,  or  was  un- 
paid, or  that  the  release  was  unauthorized.  Whipple  v.  foirler. 
41  Neb.,  676,  followed. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Affirmed. 

John  8.  Bishop,  for  appellant. 

W.  F.  Evmis,  L.  W.  Billingsley  and  R.  J.  Greene,  contra. 

DAT,  C. 

The  plaintiff  brought  this  action  to  foreclose  a  mort- 
gage executed  by  W.  J.  Marshall  and  wife  to  Ada  B. 
Teeter,  upon  certain  lands  in  Lancaster  county,  to  secure 
the  payment  of  six  promissory  notes  maturing  upon  diflFer- 
ent  dates,  aggregating  the  sum  of  $6,500.  The  last  one  of 
these  notes  wav,  for  $1,500  and  fell  due  January  12,  1892. 
This  note  was  sold  and  transferred  by  Ada  B.  Teeter  to 
the  plaintiff,  and  constitutes  the  basis  for  the  foreclosure 
action.  The  Thicago,  Uock  Island  &  Paoitlc  Railway  Com- 
pany, one  of  the  defendants  named  in  the  action,  filed  an 
answer,  alleging  that  it  was  an  innocent  purchaser  of  a 
part  of  the  premises  sought  to  be  foreclosed,  having  ac- 
quired title  thereto  by  a  deed  of  general  warranty  from 
W.  J.  Mai'shall  and  wife,  who  were  the  owners  of  said  real 
estate.  Other  cross- petitions  were  filed,  but  as  the  contro- 
versy in  this  case  is  between  ilie  plaintiff  and  the  railway 
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oompanv,  the  other  interests  will  not  be  considered.  Upon 
the  trial  the  court  rendered  a  dei'i-ee  of  forerlosiii-e  in 
favor  of  the  plaintiff  as  prayed,  except  as  to  the  portion  of  . 
the  lands  embraced  in  the  deed  from  Miirshiill  to  the  rail- 
way company.  As  to  that  portion  of  the  land  the  court 
defied  a  foreclosure.  From  this  judjiiiient  the  plaintiff 
hiis  appeiiied  to  this  court. 

The  case  was  fried  upon  a  stipulation  of  facts  which  may 
be  summarized  thus:  On  January  12,  1887,  W.  J.  Mar- 
Hhall  and  wife  executed  and  delivered  to  Ada  B,  Teeter  a 
mortfia^e  upon  certain  real  estate  situated  in  Lancaster 
county  to  set'ure  the  payment  of  six  promissory  notes, 
ajf^refjating  the  sum  of  $6,500.  These  notes  matured  at 
different  dates,  the  last  one  being  for  11,5(10,  falling  due 
.Itiiiuary  12,  1S!)2.  On  Febraary  27,  ISitl,  Ada  B.  Teeter 
sold  and  transferred  the  note  of  $1,500  above  mentioned 
to  the  plaintiff  herein,  who  ever  since  that  time  has  been 
the  owner  and  h(dder  thereof.  No  assifimnent  of  the  mort- 
gage to  plaintiff  was  ever  placed  on  record.  On  January 
12,  1892,  when  said  note  became  dne,  the  time  of  payment 
was  by  agreement  between  the  plaintiff  and  the  maker 
thereof  extended  to  January  12,  18!)4,  hut  no  extension  of 
the  mortgage  was  placed  of  record.  On  March  1,  185)2, 
Ada  B.  Teeter,  for  a  valuable  consideration,  executed  a 
release  of  the  mortgage  to  Marshall,  releiising  a  part  of 
the  lands  from  the  lien  of  the  mortgage.  The  lands  thus 
released  included  the  tract  embraced  in  the  defendant's 
right  of  way.  This  release  was  duly  filed  for  record. on 
March  1,  at  3  o'clock  P.  M.  On  March  1,  1802,  W.  J. 
Mai-sliall  and  M-ife,  by  deed  of  general  warranty,  conveyed 
to  the  Chicago,  Itock  Island  &  Pacific  Railway  Company 
that  portion  of  the  premises  included  within  the  above 
release,  being  a  strip  of  land  constituting  the  defendant's 
right  of  way,  a  specific  description  of  which  it  is  unneces- 
sary to  here  set  out.  There  is  nothing  in  the  stipulation  of 
facts  upon  which  the  case  was  tried  showing  what  time 
during  the  day  of  Jlarcli  1,  tlie  deed  from  Marshall  to  the 
railway  company  was  executed.    It  was,  however,  tiled  for 
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record  at  4  o'clock  P.  M.  of  said  daj.  The  stipulation  of 
fjirts  alnc»  shows  that  the  sale  and  convej'ance  of  the  real 
estate  to  the  railway  company  and  the  release  of  the  mort- 
gage was  made  in  good  faith,  and  without  any  notice  or 
knowlcdfie  on  the  part  of  the  railway  company  that  the 
plaintiff  had  or  claimed  to  have  any  interest  in  said  mort- 
gage or  any  of  the  notes  referred  to  therein. 

From  the  pleadings  and  the  stipulation  it  seems  clear 
to  us  that  the  railway  company  was  an  innocent  purchaser, 
.'or  full  value,  hnying  from  the  owners  of  the  land  at  a  time 
when  the  release  of  the  mortgage  from  the  original  mort- 
gagee to  the  mortgiigop  was  recorded  in  the  office  of  the 
register  of  deeds,  presumahly  relying  upon  the  record  and 
without  notice  or  knowledge  that  the  debt  had  been  as- 
signed or  was  unpaid  or  that  the  release  was  unauthorized. 

We  think  the  facts  of  this  case  bring  it  clearly  within 
the  rule  announced  in  Whipple  v.  FotaJer,  41  Neb.,  675, 
wherein  it  was  held  that  "satisfaction  entered  on  the  rec- 
ord of  a  mortgage  by  a  mortgagee,  after  he  had  sold  and 
delivered  tlie  note  secured  by  the  mortgage  to  a  third 
party,  will  protect  a  enhsequent  mortgagee  in  good  faith, 
or  bona  fi'Je  purchaser,  of  the  mortgaged  premises,  in  case 
he  had  no  notice  at  the  date  of  the  purchase,  or  the  pay- 
ment of  the  consideration,  that  the  debt  was  assigned,  or 
was  unpaid,  or  that  the  release  was  unauthorized." 

In  Cram  v.  CotrcU,  48  Neb.,  646,  it  was  held  that  "T\"here 
the  mortgage  debt  has  been  assigned,  a  purchaser  in  good 
faith  without  notice  of  the  assignment  will  be  protected 
by  a  release  of  the  mortgage  executed  by  the  original 
mortgagee."  The  same  rule  has  been  reaffirmed  in  I'orter 
P.  Oiitv'la,  51  Neb.,  510;  Ferry  v.  Buka;  61  Neb.,  841,  86 
N.  W.  Hep.,  692. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Hastings  and  Kirkpatrick,  CO.,  concur. 

Affiumed. 


ISABESL  P.  CUSHMAN,  APPELLEE,  V.  SaeAH  G.  TAYLOH  BT  AL., 

APPBI^LANTS. 

Filed  Apiul  17,  1902.    No.  11,459. 

CommlBsi oner's  opinion.    Department  No.  1. 

1,  Uortga^  FoTecloBure:     Taxation:     Cebtipicate  of  Tax   Sale  and 

Si'"BSE<jUENT  Taxes.  Under  the  provlBions  of  aecUon  179,  article  1, 
chapter  77.  Compiled  Statutes,  1899,  a  certificate  OF  tax  sale,  to- 
gether with  prior  and  subsequent  taxee  paid,  constitute  a  single 
cause  o[  action. 

2.  Uort^ge  Foracloaure:    Deduction  of  Tax  Liens:    Priobitt.    By  the 

terms  of  section  138,  article  1,  chapter  77,  Compiled  Statutes, 
1899,  taxes  upon  real  eatate  are  a  lien  thereon  from  and  Including 
the  flrst  day  of  April  In  the  year  In  which  they  are  levied,  until 
the  same  are  paid. 

Appeal  from  the  district  court  for  Sherman  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

Wall  d  WilUanis,  for  appellants. 

H.  M.  Mathew,  contra. 

KlTlKPATRICK,  C. 

This  is  an  appeal  from  an  order  of  confirmation  made 
hy  the  district  court  for  Sherman  county.  The  only  objec- 
tion urged  against  the  correctness  of  the  order  of  the  trial 
court  is  tliat  the  county  treasurer  improperly  included 
in  his  certificate  of  liens  made  at  the  request  of  the  sheriff 
the  taxes  on  the  land  in  controversy  for  the  year  1898. 
.Appellants  complain  that  the  application  made  by  the 
sheriff  to  the  county  treasurer  for  the  certificate  of  liens 
contained  a  request  for  all  liens  as  shown  by  the  records 
in  his  office,  rather  than  a  retiuest  for  such  liens  as  were 
prior  in  point  of  time  to  the  lien  of  the  decree;  and  it  is 
further  contended  that  appellants  were  prejudiced  by  rea- 
son of  the  fact  that  the  county  treasurer  in  his  certificate 
of  Hens  did  not  give  the  amount  of  taxes  for  each  year 
separately,  but  gave  the  same  in  gross.    That  portion  of 
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the  county  treasurer's  oertifioate  material  to  be  considered 
is  as  f<)llow8:  "In  arcordaiK-e  witli  above  application,  I 
find  the  following  incunibranrrs,  to  wit :  Sold  for  1S95  and 
1896  taxes,  1897  and  18!18  paid  as  subsequent;  amount 
neeeasapy  to  redeem,  f  136.30."  Tliis  amount  was  deducted 
by  the  sheriff  and  appraiKers  from  the  total  value  of  the 
premiKCft,  and  the  iiroperty  was  sold  for  a  little  above  two- 
thirds  of  the  reiiiaiuder,  after  makin;;  such  deduction,  aud 
the  pntperty  did  not  bring  two-thii-ds  of  the  gross  ap- 
praised value. 

Froiu  this  certificate  of  the  treasurer  it  appears  that 
the  land  had  been  sold  for  taxes  for  the  years  1895  and 
1896,  aud  that  the  purchaser  had  paid  the  subsequent 
taxes  for  the  years  1897  and  1898.  Ry  the  terms  of  section 
179,  chapter  77,  Compiled  Statutes,  1899,  it  is  provided 
that  the  certificate  of  sale,  tofjethcr  with  prior  and  subse- 
quent taxes  paid  thereon,  constitute  one  cause  of  action. 
It  therefore  follows  that  the  action  of  the  treasurer  was 
correct  in  including  the  taxes  for  the  four  years  in  gross 
as  he  did. 

Again,  it  is  contended  that  the  taxes  for  the  year  1898 
were  not  a  prior  lien  to  the  lien  of  the  deci-ee,  within  the 
provisiouB  of  the  statute  authorizinfi  the  appraisers  to 
deduct  prior  liens.  '  By  the  terms  of  section  138,  article 
1,  chapter  77,  Compiled  Statutes,  1899,  taxes  upon  real 
estate  are  a  lien  thereon  from  and  including  the  first  day 
of  April  in  the  year  in  which  they  are  levied  until  *he  same 
are  paid.  The  decree  of  foreclosure  in  this  case  was  en- 
tered on  May  16,  1898.  From  this  it  is  apparent  that  the 
taxes  for  the  year  1898  were  a  prior  Hen  to.  that  of  the 
decree  and  were  properly  deducted. 

It  is  apparent  from  the  record  that  appellants  have  been 
in  no  way  prejudiced  by  the  action  of  the  trial  court  in 
confirniing  the  sale.  It  is  therefore  recommended  that  the 
order  of  the  trial  court  be  affirmed. 

Hastings  and  Day,  CC,  concur. 

Affirm  Eb. 


A 


p.  H.  Pbtekson  bt  al.  v.  Jambs  E.  Mannix. 

Filed  Apbb,  17.  1902.    No.  11,467. 

Commissioner's  opinion.    Department  No.  2. 

Interest:  ^llboatioit  in  Plgadino.  No  expreen  allegation  tbat  interest 
is  due  ts  required  to  Enable  a  plaintiff  to  recover  Interest  upon  a 
debt  or  cia-im  which,  without  any  contract  therefor,  bears  interest 
aa  a  matter  at  law. 

Error  from  the  district  court  for  Pierce  coiiuty.  Tried 
below  before  Ai,r.EN,  J.    Affirmed. 

O.  J.  Frost,  for  plaintiffs  in  error. 

Geo.  T.  Kelley  and  M.  H.  Leamy,  contra. 

Pound,  0. 

This  action  was  brought  originally  in  justice's  court  to 
recover  fl7.80>  on  an  account  for  job  printing,  advertis- 
ing and 'subacription  to  a  newspaper,  amounting  to  f5.80, 
and  a  further  claim  for  $12  assigned  to  plaintiffs  by  one 
Ella  Frost.  Tlie  defendant  offered  in  writing  to  confess 
judgment  for  $1.50.  Two  trials  were  had  to  a  jury  in  jus- 
tice's court  before  a  verdict  and  judgment  could  be  had. 
Error  was  then  prosecuted  to  the  district  court,  where  the 
judgment  rendered  by  the  justice  of  the  peace  was  re- 
versed, the  cause  retained  for  trial  and  again  tried  to  a 
jury.  This  trial  resulted  in  a  verdict  and  judgment  in 
plaintiffs'  favor  for  |1.50,  from  which  error  is  now  prose- 
cuted. 

The  assignments  of  error  chiefly  relied  on  relate  to  an 
order  of  the  district  court  striking  certain  allegations  as 
to  interest  out  of  the  petition.  The  allegations  in  ques- 
tion set  up  that  eighteen  cents  interest  was  due  upon  one 
item  sued  on  and  ten  cents  interest  upon  another.  This 
sum  of  twenty-eight  cents,  which  the  plaintiffs  maintain 
they  were  entitled  to  by  way  of  interest,  comes  about  as 
near  to  the  "little  diachylon,"  which,  according  to  Lord 
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Holt,  the  common  law  will  duly  save  to  parties  litij^ant, 
as  could  well  be  anticipated  in  a  cause  tried  to  three  juries 
and  of  suffioieut  interest  to  the  parties  to  justify  bringing 
to  this  court.  But  the  constitution  has  solemnly  prom- 
ised that  the  right  to  be  heard  in  the  supreme  court  by 
error  or  appeal  shall  not  he  denied,  and,  so  long  as  any- 
thing is  in  controvei'sy,  it  is  our  duty  to  wrestle  with  the 
questions  of  law  presented  without  regard  to  mere  acci- 
dents of  substance  or  value.  Approachin;i  these  assign- 
ments of  error,  therefore,  with  due  gravity  and  a  high 
sense  of  the  importance  of  the  principle  involved,  we  are 
of  opinion  that  the  rulings  complained  of  were  without 
prejudice.  Interest  was  not  claimed  by  virtue  of  any  con- 
tract or  agreement  to  pay  it,  but  by  reason  of  section  4, 
chapter  44,  Compiled  Statutes.  Hence  we  do  not  under- 
stand that  any  express  allegations  that  inkTcst  was  due 
were  recpiired.  A  plaintiff  may  recover  interest  upon 
debts  or  claims  which,  without  any  contract  therefor,  bear 
interest  as  a  matter  of  law,  under  sufficient  allegations  of 
such  debts  or  claims  and  prayer  for  the  amount  thereof 
and  interest.  The  recovery  can  not  exceed  the  amount 
prayed  for,  but,  within  that  sum,  it  may  include  interest 
in  such  cuKcs  without  any  allegation  that  it  is  due.  11 
Ency.  PI.  &  Pr.,  435. 

The  defendant's  answer  admitted  that  fl,50  was  due 
on  two  items  set  up  in  the  petition,  and  it  is  next  argued 
that  this  is  an  admission  that  $1.50  and  interest  thereon 
was  owing  and  that  the  judgment  is  contrary  to  law,  in 
that  it  is  twenty-eight  cents  less  than  the  pleadings  -re- 
quire. Upon  due  reflection  and  the  mature  consideration 
of  this  important  question  which  the  constitution  of  the 
state  requires  us  to  make,  we  think  otherwise.  One  of  the 
items  in  question  was  for  job-printing  alleged  to  have  been 
reasonably  worth  the  sum  of  fifty  cents.  On  that  item  and 
another  of  $1  tlie  defendant  admitted  that  ?1.50  was  due. 
This  does  not  admit  that  the  item  of  job-printing  was  rea- 
sonably worth  the  full  sum  alleged,  and  may  well  include 
interest  ou  the  item  of  fl  and  whatever  sum  was  owing  on 
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the  other.  The  trial  court  instructed  as  to  interest,  and, 
for  aught  that  appears,  plaintiffs  have  duly  recovered  it. 
Everett  v.  Bohleman,  15  Neh.,  376. 

Other  assignments  of  error  argued  relate  to  certain 
rulings  on  evidence,  to  the  judgment  as  to  costs,  and  to 
the  snfHciency  of  the  evidence  upon  an  item  of  $4.  The 
rulings  on  evidence  were  right  as  the  pleadings  stood,  and, 
if  the  court  erred  in  denying  an  application  to  amend  the 
petition  in  such  way  as  to  make  the  evidence  offered  ad- 
missihle,  an  assignment  to  that  effect  stiould  have  been 
included  in  the  petition  in  error.  The  judgment  as  to 
costs  is  not  prejudicially  erroneous  hecaiise  the  record 
shows  that  an  offer  in  writing  to  confess  judgment,  for 
the  amount  found  due  after  three  trials,  was  made  prior 
to  the  first  trial  in  the  justice's  court.  Plaintiffs  escaped 
with  an  adverse  judgment  for  half  the  costs  only,  and  we 
think  they  ought  to  remember  Sancho  Panza's  admonition 
to  "thank  God  and  the  giver  and  not  look  the  gift  horse  in 
the  mouth."  As  to  the  item  of  %i,  the  evidence  is  conflict- 
ing and  there  is  enough  competent  testimony  to  sustain 
the  verdict 

We  have  endeavored  to  pass  upon  the  several  assign- 
ments of  error  in  detail  with  circumspection  and  with  no 
unseemly  haste  or  brevity.  In  our  opinion,  the  constitu- 
tional rights  of  the  plaintilfs  to  be  heard  in  this  court  have 
been  duly  vindicated,  and  we  recommend  that  the  judg- 
ment be  affirmed. 

Babnes  and  Oldham,  CO.,  concur. 


Potter  V.  Lynch. 


William  K.  Pottkr,  TtBCKiVER  for  Omaha  Loan  &  Trust 
Company,  aiteij^ek,  v.  Josei-h  B.  Lynch  bt  al.,  ap- 
pellants. 

Filed  Afbil  17,  1902.    No.  11,516. 
Com  miss  I  oner's  opinion.    Department  No.  1. 

1.  XoTtgagt  Foreclosure:  Objections  to  Apraihal:  When  Fiued.  Ob- 
jections to  appralBement  of  lands  on  foreclosure  should  be  flied 
before  sale  fs  held. 

S.  Uortgage  ForecloeuTe:  Salk  i.n  Grosi^:  PHKiiLMPTioNa.  Selling  200 
acres  of  land  In  gross,  where  !t  1h  one  farm  occupied  as  a  whole 
by  a  single  defendant,  will  not  be  presumed  erroneous. 

3.  Kortgrage  Foraclosui-e:  Purlh-atiun  ok  Notice  of  Sale.  Pulillcatlon 
of  notice  of  sale  In  each  Issue  of  a  aemf-weekly  paper  for  thirty 
days  la  a  sufflctent  compliance  with  the  statutory  requirements  In 
that  respect. 

Appeal  from  tlie  district  court  for  Buffalo  county. 
Tried  below  before  Sullivan,  J,    Affirmed. 

J,  M.  Easterliiiff,  for  appellants. 

William  Qaslin  and  E.  H.  Scott,  contra.  , 

Hastings,  C.' 

This  is  an  appeal  from  an  order  confirming  a  foreclosure 
sale.  A  number  of  objections  are  made  to  the  confirma- 
tion of  the  sale  on  the  pround  of  various  defects  in  the 
appraisement.  The  sale,  however,  was  held  on  October  24, 
IS'jy,  and  the  objections  were  only  filed  on  November  24, 
following.  The  ohjections  to  the  aj)pra)si>ment,  therefore, 
can  not  be  considered.  Vouijht  v.  Foxworthy,  38  Neb., 
790. 

One  objection  is  that  the  lands  in  controvei-sy  were  not 
offered  for  sale  in  government  subdivisictns  but  were  of- 
fered as  a  whole;  and  another,  that  no  notice  of  sale  was 
published  as  required  by  law.  That  the  first  publication 
was  on  September  21,  which  was  Thursday,  the  last  one  on 
October  23  and  but  three  complete  weekly  publications 
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were  made,  the  paper  being  a  semi-weekly  one.  An  ob- 
jection is.  made  that  no  decree  was  entered  upon  certain 
answers  filed  in  the  case.  It  is  not  contended  that  errors 
in  the  decree  can  be  corrected  in  this  proceeding.  It  will 
only  be  necessary,  therefore,  to  consider  the  objection  to 
the  sale  of  the  land  as  a  whole  and  to  the  publication  of  the 
notice. 

So  far  as  the  first  objection  is  concerned  it  appears  that 
these  200  acres  consisted  of  one  farm,  with  one  set  of  build- 
ings, occupied  by  defendant  as  a  whole.  The  action  of  the 
sheriff  in  soiling  it  as  a  whole  seems  to  have  been  regular 
and  correct.  Eaton  v.  Ryan,  5  Neb.,  47;  Craig  v.  Steven- 
sotVy  15  Neb.,  362 ;  Iowa  Loan  d  Trust  Company  v.  Devall, 
63  Neb.,  826. 

No  proof  was  introduced  as  to  the  notice  except  the 
aflBdavit  of  piiblication.  The  aflBant  swears  that  she  is 
publisher  of  the  Kearney  Hub,  a  semi-weekly  paper  pub- 
lished in  Buffalo  county,  Nebraska,  and  of  general  circu- 
lation therein,  and  that  this  notice  was  published  for  more 
than  thirty  days  in  every  issue  of  said  paper  in  each  week 
commencing  on  the  21st  of  September,  1899.  This  affi- 
davit was  filed  October  24  and  indicates  a  compliance 
with  the  law,  as  does  also  the  sheriff's  return. 

It  is  recommended  that  the  order  confirming  the  sale 
be  affirmed. 

Day  and  Kirkpateick,  CO.,  concur. 

Affirmed. 


Lea  G.  Hedbloom,  appellant,  v.  Ella  Pierson  et  al., 

APPELLEES. 

Filed  April  17,  1902.    No.  11,542. 

CommisBloner's  opinion.    Department  No.  2. 

1.  Mortgage  Foreclosure:  General  Denial:  "No  Action  at  Law": 
Burden  of  Proof  In  a  suit  to  foreclose  a  real  estate  mortgage  i*" 
which  a  general  denial  Is  filed  the  burden  is  upon  plaintiff  to  make 
a  prima  facie  showing  that  no  action  at  law  has  been  instituted  for 
the  collection  of  the  debt. 


Hedbtoom  v.  Flerson. 

8.  Kortgages:  ACKNOwr^ixiMENT  Taken  by  Owner  of  Note:  -Pdbijc 
Policy.  Od  tbe  grounds  of  public  policy  aa  oOlcer  is  dlsqualifled 
from  taking  the  acknowled anient  of  a  mortgage  given  to  secure  an 
Indebtedness,  evidenced  by  a  note,  of  which  he  Is  the  real  owner. 

3.  Uortgages:  Homestead:  Acknowi.eiximent  bv  Husband  and  Wife: 
Validity.  A  mortgage  executed  on  the  bomeetead  of  tbe  grantors 
le  absolutelr  void  unless  acknowledged  by  both  husband  and  wife. 

Appeal  from  the  district  court  for  Polk  county.  Tried 
below  before  Sornboroer,  J.    Affirmed. 

John  Tongue,  for  appellant. 

King  <£  Bittner,  contra. 

Oldham,  O. 

This  was  an  action  to  foreclose  a  real  estate  mortgage 
on  two  town  lots  in  Stromsburg,  Nebraska.-  The  mortgage 
was  given  to  secure  the  payment  of  a  note  of  $31.25  given 
by  defendant,  Ole  Pierson,  to  Lea  Hedbloom.  Each  of  the 
defendants  answered  the  petition,  denying  the  execution 
and  delivery  of  the  mortgage.  Ella  Pierson  pleaded 
fraud  in  procuring  her  signature,  and  also  alleged  that  the 
acknowledgment  of  the  mortgage  was  taken  before  A,  B. 
Hedbloom,  who  was  the  real  owner  of  the  note,  and  that 
the  mortgaged  premises  was  her  homestead.  There  was 
trial  to  the  court  on  issues  thus  joined  and  judgment  for 
tbe  defcudants,  and  plaintiff  appeals. 

Plaintiff's  petition  contained  the  allegation  "that  no 
suit  at  law  or  other  proceedings  have  been  had  for  the 
i-ecovery  of  tlie  debt  secured  by  tbe  mortgage,"  and  no  evi- 
dence of  any  kind  was  introduced  tending  to  prove  this 
allegation,  which  bad  bet'n  properly  put  in  issue  by  the 
general  denials  Contained  in  the  answers  of  each  of  the 
defendants.  Under, the  rule  firmly  established  by  the 
adjudications  of  this  court,  on  this  ground  alone,  the  judg- 
ment of  the  district  court  would  necessarily  be  affirmed. 

There  was  also  a  square  conflict  of  testimony  as  to 
whether  defendant,  Ella  Pierson,  ever  knowingly  signed 
a  mortgage  of  any  kind  on  the  premises  in  controversy. 


Bedbioom  v.  Plenon. 


She  testified  that  when  Bhe  Bigned  the  paper  it  waa  in 
biank  and  that  A.  B.  Hedbloom,  husband  of  plaintiff,  who 
took  her  acknowledgment,  represented  to  her  that  it  was 
a  paper  necessary  to  be  aigned  to  effect  an  exchange  of 
property  wbich  defendants  were  mfiMng,  and  in  which 
A.  B.  Hedbloom  was  acting  as  defendants'  agent.  There 
was  also  evidence  clearly  and  undisputably  showing  that 
A.  B.  Hedbloom  was  the  real  owner  of  the  note  in  contro- 
versy; that  he  was  taking  it  in  payment  of  his  aerrices 
for  effecting  a  trade  of  the  property  then  owned  and  occu- 
pied by  the  defendants  for  the  property  in  controversy. 
The  evidence  showed  that  the  defendants  were  simply 
exchanging  one  homestead  for  another  which  they  in- 
tended at  the  time  to,  and  subsequently  did,  occupy  aa  a 
homestead. 

In  Horhach  v.  Tyrrell,  48  Neb.,  514,  67  N.  W.  Rep.,  485, 
this  court  in  discussing  the  question  as  to  what  interest 
will  disqualify  an  ofBcer  from  taking  an  acknowledgment 
in  a  particular  case,  says :  "Whether  such  disqualification 
exists  in  any  case  must  be  determined  from  the  particular 
facts  and  circumstances  of  that  case.  No  statute  exists  in 
this  state  which  prescribes  what  relationship  or  interest 
of  an  officer  shall  disqualify  him  from  taking  an  acknowl- 
edgment in  any  given  case;  but  it  would  seem  that  on 
grounds  of  public  policy  an  officer  should  be  disqualified 
from  taking  an  acknowledgment  whose  direct  and  bene- 
ficial interest  would  be  subserved  in  having  the  convey- 
ance made  wbich  be  acknowledged.  And  perhaps  it  may 
be  said,  as  a  very  general  proposition,  thnt  an  officer  who 
is  a  party  to  a  conveyance  or  interested  therein  is  dis- 
qualified from  taking  the  acknowledgment  of  the  grantor," 

We  think  that  under  this  rule  that  A.  B.  Hedbloom,  be- 
ing the  real  party  in  interest,  in  tlie  indebtedness  secured 
by  the  mortgage,  was  clearly  disqualified  from  taking  the 
acknowledgment  of  the  mortgage,  and  we  do  not  think 
that  he  could  qualify  biuiself  for  this  purpose  by  resorting 
to  the  subterfuge  of  inserting  his  wife's  name  in  the  note 
as  payee.  It  would  then  follow  that  the  mortgage,  being 
66 
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a  conveyance  of  the  homestead  and  not  having  been  legally 
acknowledged  by  both  husband  and  wife,  was  and  Is  abso- 
Intely  void. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Babnbs  and  Pound,  CO.,  concur. 

Atfibubd. 


LuDwio  Bock  v.  Nbwton  J.  Geoobis. 

Fmm  APBn.  17,  1902.    No.  11.544. 
Commlaaloner'B  oplnl«n.    Department  No.  3. 
Appeal  and  Error:    Finai.  Ordd.    To  entitle  a  party  to  a  review  tbera 
muBt  bave  been  a  final  order  rendered  In  tbe  cause.    HevMoM*  f>. 
City  of  Tecumseh,  48  Neb.,  786. 

Eehoe  from  the  district  court  for  Cherry  county.  Tried 
below  before  Haeeinqton,  J.    Petition  in  error  dUmissed. 

A.  W.  Scattergood  and  M.  P.  Kinkaid,  for  plaintiff  in 
error. 

Clarke  d  Tucker  and  A.  M.  Morrisaey,  contra. 

DUFPIB,  0. 

The  transcript  furnished  by  the  clerk  in  this  case  shows 
the  pleadings,  the  instructions  given  and  refused,  the  ver- 
dict of  the  jury,  and  the  motion  for  a  new  trial.  The  ruling 
of  the  court  on  the  motion  for  a  new  trial  is  not  shown,  nor 
does  it  appear  that  any  final  judgment  in  the  case  has 
been  entered.  In  this  condition  of  the  record  we  have  no 
jurisdiction  to  review  the  case  and  we  therefore  recom- 
mend that  the  petition  in  error  be  dismissed. 

AMffi  and  Albbbt,  CO.,  concur. 

Pbtition  in  bbbob  DiSMissro. 

Note. — The  Judgment  of  dlamlasal  In  tlie  foregoing  case  waa,  oa 
motion,  set  aside  by  the  court  May  21,  1902.  a  rehearlnK  allowed,  and 
final  opinion  filed  November  19,  1902.    The  opinion  on  Uie  mertta  tel- 

lOWB.—  ~ 
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LuDwiG  Book  v.  Nbwton  J.  Grooms. 

Filed  Novbmbbb  19,  1902.    No.  11,544. 
Commissioner's  opinion.    Department  No.  8. 

1.  Fires:    Damages:    Ruue  m  Abseitob  of  Neglioenoe.    One  may  law- 

fully kindle  a  flre  on  his  own  land  for  the  purpose  of  husbandry, 
and  he  will  not  be  liable  for  damage  caused  by  such  flre  to  the 
property  of  third  parties,  in  the  absence  of  negligence  In  kindling 
the  same  or  in  not  keeping  it  confined  to  his  own  premises. 

2.  Vires:    Exebcisiito  Obdinart  Cabb  ai7D  Caution:    Whiblwinds.    A 

party  who  kindles  a  flre  on  his  own  land  can  not  be  charged  with 
negligence  in  not  guarding  against  a  whirlwind  or  extraordinary 
high  winds  which  may  ensue  and  carry  the  flre  beyond 'his  control, 
if,  before  setting  it,  he  took  such  precautions  as  a  man  of  ordinary 
caution  would  exercise  to  confine  it  to  his  own  premises,  and  exer- 
cised the  same  care  and  watchfulness  to  prevent  its  escape  while 
burning. 

PiNAii  opinion  after  prior  order  dismissing  the  petition 
in  error  had  been  set  aside.  Former  opinion  reported 
aaite,  page  802. 

Errob  from  the  district  court  for  Cherry  county.  Tried 
below  before  Harbington,  J.    Judgment  below  reversed, 

A.  W,  Scattergood  and  M.  P.  Kinkaidy  for  plaintiff  in 
error, 

Clarke  d  Tucker  and  A.  M.  Morrisaey^  contra. 

DUFPIB,  0. 

By  the  judgment  of  the  district  court  for  Cherry 
county  the  plaintiff  in  error  was  held  for  damages 
sustained  by  the  defendant  in  error  caused  by  a  fire  which . 
it  is  alleged  plaintiff  in  error  kindled  on  his  own  premises 
and  negligently  permitted  to  escape  and  burn  over  a  large 
extent  of  country,  finally  consuming  a  large  amount  of 
the  defendant's  property.  There  appears  to  be  no  dispute 
that  the  fire  which  caused  the  injury  was  the  one  set  by 
the  plaintiff  in  error,  or  a  back  fire  set  out  by  neighbors  to 
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protect  their  own  property  against  the  one  kindled  by  the 
plaintiff. 

In  the  view  which  we  take  of  the  case,  the  source  of  the 
fire  is  immaterial,  as  the  judgment  must  be  reversed  on 
account  of  error  in  the  sixth  instmction  given  by  the  court 
on  its  own  motion  in  the  following  words:  "The  jury  are 
instructed  by  the  court  that  if  you  find  from  the  evidence 
that  the  fire  set  out  by  tlie  defendant  would  not  have 
escaped  from  him  except  for  the  occurrence  of  a  whirlwind, 
then  your  verdict  should  be  for  the  defendant,  unless  you 
find  from  the  evidence  that  whirlwinds  are  of  frequent 
occurrence  in  that  vicinity." 

The  early  rule  of  the  common  law  was  very  harsh  in  its 
dealing  with  those  who  started  a  fire  by  which  the  property 
of  another  was  injured  or  destroyed,  and  went  almost  to 
the  extent  of  making  them  absolutely  liable  for  all  dam- 
ages caused  thereby.  This  rule  was  modified  by  the  stat- 
ute of  6  Anne,  31,  which  provided  that  no  action  should 
be  maintained  against  any  person  in  whose  house  or 
chambers  any  flre  should  accidentally  begin  or  any  re- 
compense be  made  by  him  for  any  damages  occasioned 
thereby.  This  exemption  from  liability  was  further  ex- 
tended by  12  George  III.,  chapter  73,  and  14  George  III., 
chapter  78,  to  fires  which  originate  in  a  stable,  bam  or 
other  building  or  on  the  estate.  Whether  or  not  the  stat- 
ute extended  to  cases  of  negligence  was  for  some  time  a 
disputed  question,  bat  it  was  finally  settled  tliat  the 
statute  docs  not  extend  its  protection  to  any  fires  which 
are  negligently  or  knowingly  kindled.  FilUter  v.  Phip- 
pard,  11  Q.  B.,  347. 

In  this  country,  with  few  exceptions,  the  rule  has  al- 
ways prevailed  that  one  may  lawfully  kindle  a  fire  on  his 
own  premises  for  purposes  of  husbandry,  and  that  he  does 
not  become  liable  for  injury  caused  by  it  to  the  property 
of  another,  in  the  absence  of  negligence  in  its  management. 
Calkins  v.  Barger,  44  Barb.  [N.  Y.],  424;  Ctark  v.  Foot,  8 
Johns.  [N.  Y.],  421 ;  Fahn  v.  Reiehart,  8  Wis., 225;  Miller  v. 
Martin.  16  Mo.,  508 ;  Hanlon  v.  Itiyram,  3  la.,  81;  Stoeeney 
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t>.  Merritl,  38  Kan.,  216.  Thie  being  the  rule,  we  are  of 
Qu)  opinion  that  one  who  kindles  a  fire  on  Ms  own  land  is 
not  bound  to  anticipate  and  guard  against  a  "wliij-lwind" 
or  anj  extraordinary  high  winds  that  maj  ensue,  and  snch^ 
is  the  holding  in  several  well  considered  cases  in  other 
states.  Sweeney  v.  Merrill,  38  Kan.,  216;  Miller  v.  Mar- 
tin,  IG  Mo.,  508;  Stuart  v.  ^(ml^,22  Barb.  [N.Y.],619; 
Averitt  V.  Murrell,  4  Jones,  Law  [N.  Oar.],  323. 

A  considerable  part  of  the  brief  of  the  plaintiff  in  error  , 
is  devoted  to  a  discussion  of  what  is  claimed  to  be  the  real 
issDe  in  the  case.  It  is  said  in  effect  that  the  only  negli- 
gence charged  against  him  is  that  he  "negligently  and 
carelessly  permitted  the  fire  to  escape,"  and  that  there  is 
no  allegation  in  the  petition  charging  that  the  plaintiff 
negligently  set  oat  the  fire.  To  oar  minds  the  difference 
is  one  of  phraseology  only.  One  who  sets  out  a  dre  on  his 
own  premises  without  taking  such  precautions  as  a 
reasonable  man  should  to  prevent  it  from  spreading  to  his 
neighbor's  premises  is  chargeable  with  negligence  in  i>er- 
mitting  the  fire  to  escape,  in  the  same  legal  sense  as  if  he; 
had  made  all  necessary  precautions  to  confine  it  in  the 
first  instance,  but  allowed  it  to  get  beyond  his  control  be- 
cause of  want  of  care  and  watchful  attention  during  the 
time  it  was  burning.  In  one  case  it  escaped  because  of 
want  of  proper  precautions  before  setting  it  out;  in  the 
other,  because  of  want  of  care  in  watching  and  coutroHiiig 
it;  in  both  cases  he  carelessly  and  negligently  allowed  it 
to  escape. 

The  jury  should  have  been  told  that  if  the  defendant, 
before  setting  the  fire,  took  such  precautions  as  a  man  of 
ordinary  prudence  and  caution  would  exercise  to  prevent 
it  spreading  from  his  own  premises,  and  after  setting 
it  used  such  care  and  watchfulness  as  a  man  of  ordinary 
pmdence  and  caution  would  to  prevent  its  spread  to 
neighboring  lands,  that  in  such  event  he  would  not  be 
liable  for  damage  in  case  the  fire  was  carried  beyond  his 
control  by  a  whirlwind,  or  any  wind  of  an  extraordinary 
or  unusual  character. 


Omaha  I^oan  ft  Trust  Co.  v.  Waleiu. 

For  error  in  giving  the  sixth  instmctioD  we  recommend 
a  reversal  of  the  judgment. 

Amib  and  Albbet,  OC,  concur. 
k 

i  AND  BHMANDBD. 


Omaha  Loan  &  Tbdst  Compant,  appmi^bb,   v.   Mart 
Walbnz  bt  al.,  appellants. 

Fnsi  Apbu  17,  ISOS.    No.  11,562. 

Conunlwioner's  opinion.    Department  No.  2. 

Judicial  Bale:  Objection  op  Fbadd  in  Afpbaisai.:  Talus.  Wbere  the 
sole  evidence  In  support  of  a  motion  to  vacate  an  appralBement  of 
real  property  for  ludlclal  sale  on  the  ground  of  fraud  relates  to  the 
value  of  the  property,  aucb  appraleement  will  not  be  set  aside 
unless  It  la  eo  clearly  shown  to  be  groBsly  Inadequate  as  to  compel 
the  conclusion  that  It  Is  fraudulent 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcbtt,  J.    Affirmed. 

William  H.  Crow  and  L.  F.  Eale,  for  appellants. 

F.  A.  Brogan,  contra. 

Pound,  0. 

It  is  thoroughly  settled  that  the  appraisers,  not  tiie 
court,  are  to  fix  the  value  of  real  property  about  to  be  sold 
under  pr<wes8  of  a  court,  for  the  purposes  of  such  sale. 
They  act  judicially,  and  their  determination  ie  to  be  im- 
peached only  for  fraud.  If  we  were  determining  the  value 
of  the  property  here  in  question  upon  a  mere  igsue  of 
value,  we  might  be  required  to  weigh  more  carefully  the 
mass  of  testimony  presented.  But  the  sole  question  ie 
whether  the  appraisement  complained  of  was  fraudulent 
In  sapport  of  their  case  appellants  have  adduced  evidence 
as  to  value  only.  A  number  of  witnesses,  who  appear  to 
be  credible  and  well-informed,  and  were  believed  by  the 
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trial  court,  agree  with  the  appraisers.  Unlesa  the  ap- 
praisement is  so  clearly  shown  to  be  grossly  inadequate 
as  to  compel  the  conclusion  that  it  is  fraudulent,  it  must 
stand.  There  is  no  reason  to  think  the  determination  of 
the  appraisers  fraudulent  when  other  competent  judges 
of  values  concur  therein. 

It  is  recommended  that  the  order  appealed  from  be 
affirmed. 

Babnbs  and  Oldham,  CO.,  concur. 


N.  B.  Pbbsinqbb  bt  al.  v.  Ghbistian  H.  Miller. 

nuD  Afbh.  17,  1902.    No.  11,G68. 
Cotnmlsaloner'B  opinion.    Department  No.  2. 

1.  Intoxicatbig  Iiiqaors:     Objections   fKyt  m  RBMonsTRAncG  Ubged 

FiBST  IR  DisiBier  Codbt.  Objectlone  not  set  forth  In  Uie  remon- 
Btrance  to  an  application  for  license  to  sell  Intoxicating  liquors, 
and  not  urged  on  the  bearing  before  the  licensing  board,  should 
not  be  considered  in  the  bearing  on  appeal  In  the  district  court, 
and  will  not  be  considered  on  a,  petition  In  error  to  this  court. 

2.  IntoxlcBtlng  Liqaois:   Amendirq  Record  in  Dibtbiot  Coubt.    Where, 

on  the  hearing  in  the  district  court,  It  Is  found  that  for  any  reason 
a  portion  of  the  record  and  proceedings  before  the  llcensiiig  board 
has  not  been  sent  up  either  In  the  transcript  or  bill  of  exceptions. 
It  la  proper  for  the  court,  upon  an  application  therefor,  to  order 
the  aame  brought  up  and  Died  in  the  case. 

3.  Intozleatlng  Iilqnors;    Qualificatiokb  or  Bionbbs  or  APFUCATion: 

Findings  of  Fact  on  Appeal.  Where  the  question  of  fact,  as  to 
the  quallflcatlons  of  certain  signers  to  an  application  for  a  license 
to  sell  Intoxicating  liquors,  has  been  passed  upon  by  the  licensing 
board,  and  the  district  court.  In  a  hearing  on  appeal  from  the 
.  judgment  and  order  of  such  board  based  in  part  on  such  finding 
of  fact,  has  examined  tbe  evidence  and  record  and  arrived  at  the 
flame  conclusion,  such  Bndlng  of  fact  and  order  of  the  board  will 
;not  be  disturbed  on  the  hearing  of  a  petition  In  error  in  this  court 
tinless  clearly  wrong.  Waitgh  v.  Oraham,  47  Neb.,  163,  approved 
and  followed. 

Emroe  from  the  district  court  for  Merrick  county.  Tried 
belovi  before  Grimison,  J.    Affirmed. 


Femnser  v.  HiUer. 
John  Patterson,  for  plaiDtifTs  in  error.. 
J.  W.  Sparks,  contra. 

Barnes,  C. 

This  case  comes  here  on  a  petition  in  error  from  the 
judgment  of  the  district  court  for  Merricfe  county  affirm- 
ing the  findings  and  judgment  of  the  city  council  granting 
a  license  to  one  Christian  H.  Miller  to  sell  malt,  spiritaous 
and  vinous  liquors,  intoxicating  drink,  in  the  third  ward 
of  Central  City  for  the  year  1900. 

It  appears  from  the  transcript  that  Christian  H.  Miller 
filed  an  application  for  a  license  to  sell  Intoxicating 
liquors  in  the  third  ward  of  Central  City,  Merrick  county, 
Nebraska,  on  the  6th  day  of  June,  1900 ;  that  notice  of  the 
application  was  published  in  one  of  the  newspapers  of  that 
city,  and  that  a  remonstrance,  containing  several  grounds, 
was  filed  by  the  plaintiffs  in  error  to  the  granting  of  the 
license.  A  hearing  was  had,  and  .the  hoard  overruled  the 
remonstrance  and  gnnitcd  the  license.  From  this  ruling 
and  judgment  the  reiiioiistrators  appealed  to  the  district 
court,  and  on  the  9th  day  of  July,  1900,  the  court  being 
then  in  session,  the  apiM'iil  was  taken  up,  and  after  a  hear- 
ing thereon  the  court  affirmed  the  judgirient  and  orders  of 
the  city  council.  The  remonstrators  thereupon  brought 
the  case  to  this  court  by  a  petition  in  error.  Miny  assign- 
ments of  error  are  wet  forth  in  the  petition,  but  in  the 
plaintiffs'  brief  only  thn«  of  them  are  urged  upon  the  at- 
tention of  the  court;  and  therefore,  under  the  well  es- 
tablished rule,  all  the  other  assignments  will  be  considered 
waived. 

1.  The  plaintiffs  allege  that  the  court  erred  in  affirming 
the  order  of  the  city  council,  because  the  license  was 
granted  without  any  bond  being  approved  by  that  body. 
No  such  ground  appears  in  the  remonstrance  filed  with  the 
council,  and  the  record  shows  that  on  the  original  hearing 
the  case  was  treated  as  though  a  proper  bond  had  been 
filed.    Therefore  this  objection  could  not  be  urged  on  die 
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appeal  in  the  district  coort  It  farther  appears  b;  the 
transcript  that  the  council  found  that  the  applicant  bad 
complied  with  all  the  requirements  of  the  law,  and  was 
entitled  to  a  license.  This  established,  prima  facie,  that 
there  was  a  bond  died  and  approved,  and  nnless  that  ques- 
tion was  raised  in  the  trial  court,  and  some  showing  made 
to  the  contrary,  it  must  be  assumed  here  that  such  bond 
was  given  and  approved,  and  the  judgment  of  the  court, 
so  Car  as  that  contention  is  concerned,  must  be  affirmed. 

2.  It  is  next  contended  that  the  court  erred  in  allowing 
the  affidavit  of  the  publisher  of  the  newspaper,  in  which 
the  notice  of  the  application  for  the  license  to  sell  intoxi- 
cating liquors  was  published,  showing  sach  publication,  to 
be  brought  ap  from  the  city  clerk's  office  and  filed  in  the 
case  at  the  time  of  the  hearing  on  the  appeal.  We  can  not 
agree  with  the  plaintiffs  on  this  proposition.  The  tran- 
script showed  that  the  applicant  had  complied  with  the 
law,  and  that  the  proof  of  publication  of  the  notice  had 
l>een  filed  with  the  clerk ;  therefore  it  must  have  been  be- 
fore the  board  at  the  hearing.  When  it  was  ascertained 
that  it  was  not  sent  up  to  the  district  court,  either  in  the 
transcript  or  by  way  of  the  bill  of  exceptions,  the  court 
very  properly  ordered  it  to  be  brought  up  and  filed  in  the 
case.  Such  action  was  equivalent  to  the  order  often  made 
by  this  court  on  a  suggestion  of  a  dimination  of  the  record. 

3.  The  plaintiffs  allege  that  the  court  erred  in  sustain- 
ing the  judgment  and  order  of  the  council,  because  the  pe- 
tition of  the  applicant  was  not  signed  by  thirty  bona  fide 
resident  freeholders  of  the  third  ward  of  the  city;  that  it 
was  the  duty  of  the  applicant  to  establish  that  fact  by 
competent  evidence.  We  fully  agree  with  this  statement 
80  far  as  it  relates  to  the  duty  of  the  applicant.  It  ap- 
pears, however,  from  the  record  that  the  remonstrators 
specifically  challenged  the  qualifications  of  certain  of  the 
signers  to  the  application,  naming  them;  that  upon  the 
hearing  evidence  was  introduced  by  the  applicant  tending 
to  show  that  such  per.sons  were  qualified  signers  of  his 
petition,  and  auch  evidence  was  not  disputed  by  the  remon- 
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strators.  The  district  court,  upon  consideration  of  this 
evidence,  found  that  it  was  sufficient,  and  sustained  the 
order  and  judgment  of  the  city  council  made  thereon. 

We  are  unable  to  say  that  the  finding  of  the  learned 
judge  of  the  district  court  was  clearly  wrong,  and  there- 
fore his  judgment  should  be  sustained.  In  Waugh  t?. 
Qraham,  47  Neb.,  153,  it  is  said  that  "Where  questions  of 
fact  have  been  determined  by  the  body  authorized  to  pass 
ui>on  applications  for  licenses  to  sell  intoxicating  liquors^ 
and  also  by  the  district  court,  to  which  an  appeal  has  been 
taken  from  the  decision  of  the  licensing  body,  and  the 
findings  or  conclusions  agree,  they  will  not  be  disturbed 
in  error  proceedings  to  this  court,  unless  manifestly 
wrong." 

We  think  the  case  at  bar  falls  clearly  within  this  rule, 
and  we  therefore  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

Pound  and  Oldham,  CO.,  concur. 

Affirmed. 


Mabt  Bean,  appellant,  v.  The  People's  Building,  Loan 

&  Savings  Association,  appellee. 

Filed  April  17,  1902.    No.  11,578. 

CommiBsioner's  opinion.    Department  No.  3. 

Usury:  To  Whom  Available  as  Defense  When  Separable  fbou  In- 
terest Agreement.  Although  usury  is  a  personal  defense  not 
available  to  another  than  a  party  to  the  contract,  yet  in  an  in- 
stance in  which  the  contract  for  usury  is  separable  and  separate 
from  the  agreement  to  pay  interest  it  is  non-enforceable  against 
any  person. 

Appeal  from  the  district  court  for  Fillmore  county. 
Tried  below  before  Stubbs,  J.    Reversed  with  directions. 

J.  H.  Sterling,  for  appellant. 

Ghas.  H.  d  Frank  W,  Sloan,  contra. 


Beta  V.  Fsople'B  Building,  Loan  t  Savbtsa  Asi'ii.  , 

Ames,  C. 

In  February,  1891,  Sanford  Williams  procared  from  the 
appellee.  The  People's  Building,  Loan  &  Savings  A^ocla- 
tion,  a  New  York  corporation,  a  loan  of  ?540.  In  considera- 
tion of  the  loan  he  executed  a  mortgage  for  f  600  to  the  aaso- 
ciation  upon  certain  lands  in  Fillmore  county,  this  state^ 
and  agreed  to  pay  certain  fixed  dues  and  assessments,  not 
necessary  to  be  particularly  mentioned  here.  The  trans- 
action is  such  as  has  been  repeatedly  held  by  this  court  to 
be  usurious  when  engaged  in  by  a  corporation  not  organ- 
ized under  the  laws  of  this  state.  Some  years  after  the 
mortgage  had  been  made  of  record  in  the  county  the  lands 
came  by  mesne  conveyances  to  the  appellant,  Mary  Bean, 
who  is  still  the  owner  of  them.  She  and  her  predecessors 
in  the  title  made  continuous  monthly  payments  of  interest 
and  dues  to  the  association  from  the  date  of  the  mortgage 
until  the  aggregate  of  the  stuns  so  paid  was  f974.20, 
exceeding  in  amount  the  money  obtained  by  the  loan,  to- 
gether with  ten  per  cent,  annual  interest  thereon,  the  high- 
est rate  permitted  by  law  except  to  domestic  loan  associa-, 
tiona  Thereupon  the  plaintiff  begun  this  action,  seeking 
a  satisfaction  of  the  mortgage  and  a  canceUation  of  it  of 
record.  The  answer  sets  out  in  full  the  instruments  com- 
plained of  in  the  petition  and  prays  that  "if  the  court 
should  find  the  original  contract  made  J)etween  the  de- 
fendant and  said  Williams  is  not  enfon:eabIe,  then,  in 
any  event,  the  court  will  find  the  defendant  is  entitled  to 
legal  interest,  to  wit,  seven  per  cent,  on  .all  moneys  fur- 
nished the  said  Williams,"  and  that  if  there  should  be 
found  any  excess  of  the  same  over  the  an  lount  paid,  the 
defendant  have  a  decree  of  foreclosure  a  nd  sale  of  the 
mortgaged  premises  for  the  satisfaction  ol!  the  same.  It 
was  denied  that  the  contract  was  usurionw,  and  objected 
that  if  it  had  been  so,  the  plaintiff,  not  being  a  party  to  it, 
could  not  avail  herself  of  that  fact  as  a  defes  ise.  The  court 
found  that  the  transaction  was  not  osuriions,  and  that 
there  was  due  the  defendant  thereon  the  q  am  of  |274.74. 
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and  interest  at  six  per  cent.,  and  rendered  a  decree  of 
foreclosure  and  sale  for  the  satisfaction  of  that  sum  and 
costs  of  suit.  The  plaintiff  brings  the  case  to  this  court 
by  appeal. 

The  rule  is  well  established  that  the  defense  of  usury  is 
personal  and  can  not  be  made  by  one  not  a  party  to  the 
contract,  but  in  our  opinion  the  transaction  in  suit  is 
something  more  than  a  merely  usurious  loan  of  money. 
The  defendant  was  engaged  in  the  carrying  on  of  an  un- 
lawful and  prohibited  business  out  of  which  the  obligation 
in  question  arose.  The  note  or  ^T)ond,"  the  payment  6f 
w^hich  the  mortgage  was  executed  to  secure,  contracts  for 
the  payment  of  f  2.50  per  month  as  interest  upon  the  loan, 
being  a  sum  a  little  less  than  six  per  cent,  annual  interest, 
but  it  also  stipulates  for  the  monthly  payment  of  f2.50  as 
premiums.  It  is  this  last  item  which  taints  the  transac- 
tion with  usury,  but  in  addition  thereto  it  is  without  law- 
ful consideration  and  is  void,  and  being  separable  and 
separated  from  the  otherwise  lawful  agreement  to  pay 
interest,  it  may  be  successfully  defended  against  by  any- 

*  one  against  whom  it  is  sought  to  be  enforced.  But  there  is 
another  and  analogous  reason  why  the  plaintiff  ought  to 
prevail.  In  any  view  of  the  case  the  mortgage  was  oper- 
ative at  most,  only  for  the  repayment  of  the  valid  part  of 
the  debt  which  did  not  exceed,  if  it  equaled,  the  principal 

,  sum  loaned  with  lawful  interest  thereon,  and  the  payment 
of  this  sum  by  whomsoever  made  discharged  the  lien. 
There  is  authority  for  holding  that  the  repayment  of  the 
principal  alone  would  have  had  this  effect,  because  the 
agreement  to  pay  interest,  being  usurious,  was  wholly 

void. 

Inasmuch  as  it  appears  to  us  from  the  whole  record  that 
no  defense  to  the  petition  has  been  or  can  be  made  out,  it 
is  recommended  that  the  judgment  of  the  district  court 
be  reversed,  and  the  cause  remanded  with  instructions  to 
enter  a  decree  for  the  plaintiff  as  prayed. 

DuFFiE  and  Albert,  CO.,  concur. 


Duf  rene  y.  Andenon. 


The  judgment  of  the  district  court  ie  reversed,  and  the 
cause  remanded  with  instmctioiis  to  enter  a  decree  for  the 
plaintiff  as  prayed. 

BaVHBSBD  WITH  DIBBOTIONa. 


euzabeth  dufbbnb,  exbcutkez  of  thb  estatb  ot 
Alfred  R.  Dufkeinb,  Deceased,  t.  Lbtebsttt  M.  An- 
debson  bt  al. 

Filed  April  17,  1902.    No.  11,688. 
Commlssloner'B  opinion.    Department  No.  8. 

1.  Appeal  and  Error:    ConFLitTnno  Bvidencx.    Findings  of  fact  by  a 

trial  court  from  conflicting  evidence  will  not  be  disturbed  upon 
error  or  appeal,  unless  clearly  wrong. 

2.  Pleading:    Amending  TO  Conkjbk  TO  Pboov.     It  la  not  error  by  a 

district  court  to  deny  an  application  for  leave  to  amend  a  petition 
to  conform  to  the  facts  proved  in  a  case  in  which  he  flnds,  from 
sufficient  evidence,  that  the  facts  sought  to  be  pleaded  have  not 
been  proved. 

Erbob  from  the  district  court  for  Douglas  conuty. 
Tried  below  before  Fawcett,  J.     Afflrmed. 

B.  N.  Robertson,  for  plaintiff  in  error. 

W.  A.  Saunders,  contra. 

Ames,  C. 

This  is  an  action  in  the  nature  of  a  creditors'  bill  seek- 
ing to  set  aside  a  conveyance  of  real  estate  as  having  been 
made  in  fraud  of  creditors.  In  1892,  the  defendants  in  er- 
ror, L.  M.  Anderson  and  his  wife,  Ella  S.  Anderson,  be- 
came indebted  to  the  testator  of  the  plaintiff,  Alfred  B. 
Diifrene,  upon  a  note  and  a  mortgage  upon  certain  lands 
in  Douglas  county.  The  petition  alleges  that  in  Novem- 
ber, 1896,  the  mortgaged  proi)erty  was  sold  under  a  decree 
of  foreelosnre,  and  a  personal  judgment,  for  a  deficieiu-j' 
of  the  proceeds  to  pay  the  amount  of  the  decree,  rendered 
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against  the  mortgagors.  Dufrene  died  testate  in  Deceni' 
ber,  1898,  and  in  May,  1899,  the  judgment  was  revived  in 
the  name  of  the  plaintiff  in  error  as  the  execntrix  of  his 
will.  On  the  day  following  the  revivor  an  execution  was 
issned  and  returned  reciting  that  no  goods  or  chattels  or 
lands  or  tenements  could  be  found  in  the  county  in  the 
possession  of,  or  the  title  to  which  was  in,  the  defendant 
in  the  writ,  but  showing  a  levy  upon  the  lots  in  contro- 
versy, the  possession  and  title  of  record  of  which  were  in 
the  defendant  in  error,  Arthur  L.  Anderson,  and  immedi- 
ately thereafter  this  suit  was  begun.  With  respect  to  this 
property  it  was  alleged  that  it  was  conveyed  by  I.*verett 
M.  Anderson  and  his  wife  to  their  son,  the  defendant,  Ar- 
thur L.  Auderson,  by  a  deed  bearing  date  October  10, 1894, 
and  made  of  record  January  14,  1896,  and  it  was  averred 
that  the  deed  was  without  consideration  and  was  executed 
for  the  purpose  of  hindering,  delaying  and  defrauding  the 
creditors  of  the  grantor  and  particularly  the  plaintiff  and 
her  testator,  but  it  was  not  alleged  that  the  grantee  had 
knowledge  of  that  purpose  or  that  the  grantor  was  in- 
solvent at  that  time,  but  he  was  alleged  so  to  be  at  the  date 
of  the  iM'ginning  of  this  action,  but  it  was  not  shown  when 
knowledge  of  a  fraudulent  intent,  if  any,  on  the  part  of  the 
defendants,  or  either  of  them,  came  to  the  knowledge  of 
the  plaintiff  or  her  testator,  nor  was  any  fact  pleaded 
indicating  in  what  such  an  intent  consisted  or  how  it  was 
evidenced.  The  mere  charge  that  the  conveyance  was 
fraudulent,  without  any  allegation  of  insolvency  at  the 
time  it  was  mud(>,  or  of  any  other  circumstance  showing 
how  it  could  at  that  time  have  been  supposed  to  have  that 
character,  is  no  more  tlian  the  assertion  of  a  conclusion  of 
law.  The  deed  wan  made  and  possession  taken  under  it 
more  than  two  years  before  rendition  of  the  testator's 
judgment,  and  more  than  four  years  prior  to  the  beginning 
of  this  action.  It  does  nut  appear  that  at  the  time  of  the 
conveyanre  the  grantor  had  any  other  unsecured  creditor 
than  the  plaintiff's  testator,  or  that  it  was  then  known  or 
suspected  that  the  mortgaged  property  was  or  would  be 
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of  insufficient  value  to  discharge  the  debt  which  it  was 
pledged  to  secure.  Separate  answers  were  filed,  denying 
an;  fraudulent  intent  and  averring  a  consideration  for 
the  conreyance  of  9500,  and  the  assumption  of  apparent 
tax  liens  to  the  amount  of  fl,600.  Both  these  items  are 
uncontradicted  bj  the' evidence,  though  it  is  shown  that, 
as  the  result  of  litigation,  a  part  of  the  taxes  were  de- 
feated. The  tMtimony  of  witnesses  as  to  the  value  of  the 
property  varies  from  |2,500  to  $6,000.  Replies  were  filed 
to  each  of  the  answers,  amounting,  in  substance,  to  gen- 
eral denials,  and  the  cause  proceeded  to  trial.  The  evi- 
dence with  respect  to  all  the  matters  of  fact  in  issue  except 
as  above  mentioned  was  confiicting,  and  at  the  conclusion 
of  the  trial  the  court  found  generally  in  favor  of  the  de- 
fendants and  rendered  a  judgment  dismissing  the  action 
and  for  costs.  After  the  trial  had  ended,  but  before  the 
judgment  was  rendered,  the  plaintiff  asked  leave  to  amend 
his  petition  by  inserting  an  all^ation  to  the  effect  that 
after  the  conveyance  in  question  had  been  made,  the 
grantor  did  not  have  enough  property  left  to  pay  his 
debts,  and  that  the  grantee  had  notice  of  the  fraudulent 
intent  charged.  This  application  was  made  for  the  pur- 
pose, as  averred  In  the  motion,  of  conforming  the  plead- 
ing to  the  facts  proved,  but  was  denied  by  the  court.  The 
motion  for  a  new  trial  and  petition  in  error  assign  this 
ruling  for  error,  and  also  that  the  findings  and  judgment 
are  not  sustained  by  sufficient  evidence  and  are  contrary 
to  law. 

Practically  there  is  but  a  single  assignment  of  error, 
for  if  the  judgment  is  sustained  by  sufficient  evidence  then 
the  proposed  amendment,  if  permitted,  would  not  have 
conformed  the  petition  to  the  facts  proved,  but  would  have 
brought  it  into  express  confiict  therewith.  The  case  is, 
therefore,  to  be  disposed  of  in  accordance  with  the  familiar 
rule  that  findings  of  fact  by  a  trial  court  from  confiicting 
evidence  will  not  be  disturbed  upon  error  or  appeal.  From 
a  review  of  the  whole  record  we  are  not  able  to  say  that 
the  findings  and  judgment  are  not  sostained  by  sufficient 


Hubbard  v.  HanDeasey. 

evidence.  The  witneeses  were  before  the  district  judge, 
who  had  peculiar  opportuaities  for  judging  of  their  char- 
acter and  truthf  ulncBs  aod  of  ascertaining  the  real  nature 
of  the  transaction  being  investigated,  and  the  situation 
of  the  parties  thereto.  After  a  long  and  thorough  trial  in- 
volving the  hearing  of  more  than  four  hundred  pages  of 
testimony,  his  conclusions  may  fairly  he  presumed  to  be 
correct.  It  is  recommended  tliat  the  judgment  of  the  dis- 
trict court  be  affirmed. 

DuPFiE  and  Albbbt,  CC,  concur. 

Affirmed. 

Note.— A  reliearlng  was  granted  In  the  above  case  and  a  flnal  opInloD 
filed  Januarj  8,  1903,  reverelng  the  above  declBion  and  reversing  the 
Judgment  of  the  court  I>elow.  The  final  opinion  by  Aukbt  C,  may  be 
found  in  66  Neb.,  — ,  93  N.  W.  Rep.,  139. — Rbhotbb. 


Ada  E.  Hdbbaed,  Bxecutkix  of  the  Last  Wilt,  op  Geohqb 
P.  Hcbbabd,  Deceased,  appbi-lee,  y.  Cathabine  Hen- 

NBSSET,  APPELLANT. 

FlUD  Aful  17,  1902.    No.  11,&95. 
CommlsBioner^  opinion.    Department  No.  1. 

1.  Uoitga^B    roreclosare:      Tor    of    Fiubo    Cofz    of    Appbaisal: 

Shkriff'h  Rettohn.  The  fact  that  the  copy  of  the  appralsemeot 
was  not  flied  until  the  fourth  day  following  the  one  on  which  it 
wae  made,  doea  not  of  itaelf  show  tliat  the  aherifC's  return  that 

ho  filed  It  "forthwith"  Ib  Incorrect. 

2.  Uoitgage  ForeeloBure:    FnJNo  Copt  of  Appraisai.  "Pobthwith": 

Statutes.  "Forthwith."  aa  used  in  eectlon  *9ld  of  the  Code  of 
Civil  Procedure,  means  as  soon  as  with  reasonable  dtspatch  in 
the  ordinary  course  of  bustneas  tt  can  be  done. 

3.  Hortgage  Foreclosure:    Appraisal  too  Low:    Faaun.    An  appraise- 

ment duly  made  of  real  estate  for  the  purposes  of  a  Judicial  sale 
can  not  be  successfully  attacked  solely  on  the  ground  that  the 
property  has  been  appraised  too  low.  To  make  the  low  valuation 
a  succesBful  ground  of  attack  on  the  appraisement  it  must  be  tbai- 
lenged  tor  fi«ud.    Broun  v.  Fitxpatricit,  56  Neb.,  GL 
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Hubbard  v.  Hennessey. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed, 

Hiram  A.  SturgeSy  for  appellant. 

V.  0.  Strickler,  contra^ 

Day,  0. 

This  is  an  appeal  from  an  order  confirming  a  judicial 
sale  of  real  estate  made  in  pursuance  of  a  decree  of  mort- 
gage foreclosure.  A  number  of  the  objections  to  the  con- 
firmation relate  to  alleged  irregularities  in  the  certificates 
of  liens  as  furnished  by  the  county  and  city  treasurers 
upon  the  request  of  the  sherlflp.  It  will  not  be  necessary 
to  consider  any  of  these  objections,  because  the  record 
shows  that  at  the  sale  the  premises  brought  an  amount 
equal  to  the  gross  value  of  the  real  estate  as  fixed  by  the 
appraisers.  Granting,  for  the  sake  of  argument,  that  the 
taxes  were  wrongfully  deducted,  still  it  is  apparent  that 
appellant  suflFered  no  injury  by  the  reduction. 

Another  objection  urged  is  that  a  copy  of  the  appraisal 
was  not  filed  with  the  clerk  "forthwith."  The  return  of 
the  sherifip  shows  that  the  copy  was  "forthwith"  deposited 
with  the  clerk  of  the  court.  This  return  is  not  impeached 
by  the  fact  that  it  was  deposited  with  the  clerk  on  January 
16,  while  the  appraisement  was  made  January  12.  "Forth- 
with," as  used  in  section  491  (i  of  the  Code  of  Civil  Pro- 
cedure, means  as  soon  as  with  reasonable  dispatch  in  the 
ordinary  course  of  business  it  can  be  done.  There  is  noth- 
ing in  the  record  to  show  that  such  dispatch  was  not  used 
in  this  case.  Xorthircstern  College  v.  Shrcck,  antCy  pa*;e 
484,  89  N.  W.  Kep.,  289.  A  copy  of  the  appraisement  was 
filed  before  the  first  publication  of  the  notice  of  sale. 

An  objection  is  also  urged  that  the  appraisement  was 
too  low.  The  appellant's  aflSdavit,  the  only  one  filed,  fixed 
the  value  of  the  premises  at  $2,500;  while  the  value  as  fixed 
by  the  appraisers  was  f  1,600.  No  claim  of  fraud  is  made. 
The  rule  is  now  well  settled  that  where  an  appraisement 
66 
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of  real  estate  has  been  duly  made  for  the  purpose  of  jadi- 
cial  sale,  it  can  not  be  successfully  attacked  solelv  on  the 
ground  that  the  property  has  been  appraised  too  low.  To 
use  the  low  valuation  as  a  successful  basis  for  attacking 
the  appraisement,  it  must  be  alleged  and  proved  that  it 
was  fraudulent.  Broion  v.  Fit  z  pat  rick,  56  Neb.,  61;  Mills 
V.  Earner,  55  Neb.,  445;  Nelson  r.  Ailing,  58  Neb.,  606; 
Ecklund  v.  Willis,  44  Neb.,  129;  Kearney  Ixind  rf  /n^c^^ 
ment  Co.  v.  Aspinwall,  45  Neb.,  001;  Ballou  v.  Sherioood, 
58  Neb.,  20,  78  N.  W.  Rep.,  383 ;  Lockwood  v.  Cook,  58 
Neb.,  302,  78  N.  W.  Rep.,  624;  Michigan  Mutual  Life  In- 
suramx  Co,  f.  Richter,  58  Neb.,  463,  78  K.  W.  Rep.,  932. 
We  therefore  recommend  that  the  judgment  of  the  difr 
trict  court  be  affirmed. 

Hastings  and  Kirkpatrick,  CO.,  concur. 

Affirmed. 


A.  L.  Van  Doren  et  al.,  appellants,  v.  Empkie-Shugabt 

Company,  appellee. 

Filed  Apkil  17,  1902.    No.  11,606. 

Commissioner's  opinion.    Department  No.  2. 

Appeal  and  Error:  Review  of  Law  Action  on  Appeal.  The  proceed- 
ings of  a  district  court  in  an  action  at  law  can  not  be  reviewed  in 
this  court  on  appeal. 

Appeal  from  the  district  court  for  Lancaster  countr. 
Tried  below  before  Holmes,  J.    Appeal  dismissed. 

John  S.  Bishop,  for  appellants. 

T.  J.  Doyle,  contra. 

Oldham,  C. 

This  cause  of  action  was  instituted  by  the  appellee 
against  the  appellants  on  three  promissory  notes  in  the 
county  court  of  Lancaster  county,  Nebraska.  Appellee 
had  judgment  in  the  county  court;  appellants  instituted 


Oow  V.  GaMon. 

error  proceedings  to  reverse  this  judgment  in  the  district 
court.  Their  petition  in  error  was  dismissed  by  the  dis- 
trict court  and  they  now  seek  to  review  that  action  here 
OD  appeal.  This  they  can  not  do,  as  this  was  an  action  at 
law  and  can  only  be  reviewed  in  this  court  on  proceedings 
in  error.  It  is  therefore  recommended  that  the  appeal  be 
dismissed. 

Babnes  and  Pound,  CCy  concur. 

Appeal  dismissbd. 


Pirra  Gow,  appellee,  t.  Matt  Gahlon  ot  al.,  appel- 
lants, Impl£w,dbd  with  the  Nebraska  Savings  & 
Exchange  Bank  bt  al.,  appellees. 

FnjCD  APBn.  17,  1902.    No.  11,621. 
Commissioner's  opinion.    Department  No.  3. 
HortsBss  PcrMloBOM:    Appeal  fbou  Confirmation. 

Appeal  from  the  district  court  for  Douglas  county 
Tried  below  before  Dickinson,  J.     Affirmed. 

Holmet  &  Morgan,  (or  appellants. 

Hamilton  d  Maxwell,  contra. 

Ames,  0. 

This  is  an  appeal  from  an  order  of  confirmation  of  the 
sale  of  real  estate  under  a  decree  of  mortgage  foreclosure. 
No  reason  is  assigned  why  the  sale  should  be  set  aside,  and 
it  is  therefore  recommended  that  the  order  appealed  from 
be  affirmed. 

DCFPIB  and  Albbet,  OC.,  concur. 


r 


Flnt  Nat.  Bank  of  Omaba  v.  BkrI  Omaha  Box  Co. 


The  Fiest  National  Bank  op  Omaha,  appellee,  Im- 
pleaded WITH  Mathbwson  T.  Pateick  et  al.,  appel- 
lees^ V.  East  Omaha  Box  Companx  bh  al.,  appel- 
lants. 

FnjD  April  17,  1M2.    No,  11.636. 

CommlBsloner'B  opinion.    Department  No.  2. 

1.  Corpontlons;  Autrobitt  to  Inctmbeb  or  Trahsfeb  Pbopebtt  bt 
Tbcst  Deed:  How  Gbahtbd:  Notice.  A  resolution  which  autbor- 
Izes  the  offlcera  of  a.  corporation  to  convey  away  or  incumber  all 
of  its  property  by  a  trust  agreement  and  a  deed  to  trustees  must 
at  least  be  adopted  by  a  majority  of  the  board  of  directors  duly 
assembled  at  a  regular  or  called  meeting  of  which  due  notice  must 
hare  flrat  been  given.  A  resolution  of  that  kind  adopted  at  a 
called  meeting  of  which  the  proper  notice  had  not  been  given,  and 
at  which  only  one  director  was  actually  present  who  voted  for 
himself  and  for  another  absent  director  by  proxy,  la  not  the  act 
of  the  corporation  and  is  void. 

S.  Corporations;  UHt-Awrui.  TsAiisrm  of  Pbopertt:  HiTmcATtoii- 
Cbewtobs.  The  action  of  the  oCQcers  of  a  corporation  based  upon 
such  void  resolution  Is  void;  but  It  may  be  ratified  by  the  directors 
or  atochbolders  by  proper  corporate  action  for  that  purpose,  and 
also  by  a  continued  acquiescence  therein  on  the  part  of  the  stock- 
boldera  with  full  knowledge  of  all  of  the  facts,  but  such  ratifica- 
tion can  not  make  the  transaction  valid  aa  to  third  persons,  credit- 
ors, where  the  same  unlawfully  binders  and  delays  them  In  the 
collection  of  their  Just  claims  against  the  corporation. 

S.  Corporations:  Tbust  Deed  ih  Fbaup  or  Cbeditobs:  BviDBitCB.  The 
fact  that  a  corporation,  which  la  being  pressed  by  Its  creditors  for 
the  payment  of  their  claims,  makea  a  trust  agreement  and  deed, 
whereby  It  conveys  practically  all  of  Its  property  to  trustees  to 
secure  debts  due,  to  the  amount  ot  about  f2.B00  and  additional 
credit  up  to  J10,000,  that  its  property  so  conveyed  la  worth  many 
times  that  amount,  and  that  such  conveyance  did  in  fact  hinder 
and  delay  its  other  creditors  and  prevent  them  from  collecting 
their  just  claims  against  It,  taken  together  with  conflicting  evi- 
dence on  the  question  of  the  Intention  ot  the  parties  to  the  transac- 
tion and  all  the  other  facta  and  circumstances  surrounding  It. 
Ib  sufficient  to  austaln  the  finding  of  the  trial  court  that  the  act 
was  fraudulent  and  void  as  to  auch  creditors. 

Appb.\i,  from  the  district  court  for   Douglas  county. 
Tried  below  before  Fawcbtt,  J.    Affirmed. 


^\ 


Firat  Nat.  Bank  of  Omaba  v.  Boat  Omaha  Box  Co. 

Montgomery  d  Hall,  for  appellanta. 

The  burden  of  showing  that  Mulford  did  not  have  au- 
thority to  make  the  contract  for  the  East  Omaha  Box  Oom- 
j»any  is  upon  the  plaintiffs.  Gorder  v.  Flattsmouth  Can- 
vinff  Co.,  3fi  Neb.,  548;  Patterson  v.  RoHnson,  116  N.  Y., 
193;  ^Jwrman  Center  Town  Co.  v.  Swigart,  43  Kan.,  292. 

The  East  Omaha  Box  Company  announced  to  the  world 
that  H.  B.  Mulford  was  the  party  with  whom  all  contracts 
should  be  made  and  that  he  was  vested  with  full  power  to 
enter  into  the  same,  and  so  his  contracts  bind  the  com- 
]»any  and  all  interested.  Hawley  v.  Gray,  106  Cal.,  337; 
Fitzgerald  &  Mallory  Construction  Co.  v.  Fitzgerald,  137 
U.  S.,  98,  109;  3Iartin  v.  Niagara  Falls  Pa/per  Co.,  122  N. 
Y.,  165;  Z>ot?tes  v.  New  York  Concert  Co.,  13  N.  Y.  Supp., 
739,  742;  McEIroy  v.  Minnesota  Perclieron  Horse  Co.,  71 
N.  W,  Rep.  [Wis.],  652;  Preston  National  Bank  v.  Smith, 
47  N.  W.  Rep.  [Mich.],  502,  504;  Thayer  v.  Nelutlem  Mill 
Co.,  51  Pac.  Rep.  [Ore.],  202;  Taylor  v.  Labeaiime,  17  Mo., 
338,  344;  Hoskins  v.  Htcain,  61  Cal.,  338;  Cary-Halidy 
Lumber  Co.  v.  Cain,  13  So.  Rep.  [Miss.],  239;  Olcott  «. 
Tioga  R.  Co:,  27  N.  Y.,  546;  Kraft  v.  Freeman  Printing  d 
Publishing  Co.,  87  N.  ¥.,  628;  German  Fire  Insurance  Co. 
V.  Grunert,  112  111.,  68,  75;  Hnsemond  v.  Northicestern 
Autographic  Kegisier  Co.,  64  N.  W.  Rep.  [Minn.],  925. 

Even  if  Mulford  had  no  authority  to  make  the  contract, 
yet  the  company,  by  acquiescence  in,  and  failure  to  re- 
pudiate such  agreement,  and  accepting  benefit  under  it, 
ratified  and  is  bound  by  it.  German  National  Bank  of 
Hastings  v.  First  National  Bank  of  Hastings,  59  Neb.,  7; 
Merchants'  Bank  of  Lincoln  v.  Rudolf,  5  Neb.,  527,  540; 
Stough  V.  Ponca  Mill  Co.,  54  Neb.,  500;  Rich  v.  State  Na- 
tional Bank  of  Idncoln,  7  Neb.,  201;  Thomas  v.  City  'Na- 
tional Bank  of  Hastings,  40  Neb.,  501,  506;  Johnston  v. 
Milvxiukee  &  V^yoming  Investment  Co.,  49  Neb,,  68;  Alex- 
ander  v.  Culhertson  Irrigation  d  Water-Power  Co.,  61 
Neb.,  333,  85  N.  W.  Rep.,  283 ;  Reed  Bros.  Co.  v.  First  Na- 
tional Bank  of  Weeping  Water,  46  Neb.,  168;  Thompson, 
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Corporations,  seotione  5291,  5303;  2  Cook,  Corporations 
t4tli  ed.],  sections  712,  716,  717;  12  American  Digest 
[Century  ed.],  section  1557;  Jourdwa  v.  Long  Island  R. 
Co.,  IISN.  T.,  380;  Beach  v.  Miller,  130  111.,  162;  Stain- 
hart:  V.  Jnnh  Brothers  Lumber  Co.,  39  8.  W.  Rep.  [Tenn.], 
r.30;  Witter  v.  Graml  Rapids  Flouring  Mill  Co.,  78  Wis., 
543;  Baker  v.  Harpstcr,  42  Kan.,  511;  Pittsburg,  C.  d  St. 
L.  R.  Co.  V.  Keokuk  &  H.  Bridge  Co.,  131  U.  S.,  371,  381; 
(iorder  v.  I'lattumonth  Canning  Co.,  36  Neb.,  548;  Omaha 
Conx'iliiiaird  Vinegar  Co.  v.  Burns,  49  Neb,,  229;  Com- 
incrcial  Sationnl  Bank  of  Omatia  v.  Merchants'  Exchange 
National  Bank  of  New  York,  47  Neb.,  217,  222;  Martin  v. 
Webb,  110  U.  S.,  7;  Fifth  National  Bank  v.  Navassa  Phos- 
pJiatc  Co.,  23  N.  E.  Rep.  [N.  Y.],  737 ;  Davies  v.  New  York 
Concert  Co.,  13  N.  Y.  Supp.,  739;  Mcst  Salem  Land  Co.  v. 
Montgomery  Co.,  15  S.  E.  Rep.  [Va.],  524. 

The  company  deliberately  recognized  the  debt  con- 
tracted by  Mnlford  and  thus  ratified  the  contract  and  is 
bound  by  it.  Seal  v.  I'uget  Sound  Loan  &  Investment  Co., 
32  Pac.  Rep.  [Wash.],  214,  A  corporation  may  ratify  an 
unauthorized  act  including  the  jiving  of  a  coriwrate  mort- 
gage: Purser  v.  Eaifle  LaJce  Land  &  Irrigation  Co.,  43  Pac, 
Rep.  [Cal.],  523;  AUis  v.  Jones,  45  Fed.  Rep.  148;  Vmou 
P.  R.  Co.  V.  Chicago,  R.  I.  d  P.  B.  Co.,  51  Fed.  Rep.,  309. 

The  plaintiffs,  being  subsequent  judgment  creditors,  can 
not  HToid  the  trust  agreement  under  the  circumstances 
wifliout  sliowing  actual  fraud.  O'Connor  Mining  d  Mfg. 
Co.  V.  Coosa  Furnace  Co.,  95  Ala.,  614;  Hamilton  Trust 
Co.  V.  Clemens,  17  N.  Y.  App.  IJiv.,  152;  Welch  v.  Impor- 
ters d  Trailers'  Natinva-l  Bank,  25  N.  E.  Rep.  [N.  Y.],  2(19: 
.Manhattan  Hardware  Co.  v.  Phalen,  128  Pa.  St.,  110;  6V>r- 
doii  o.  Preston,  1  Watts  [Pa.],  385. 

Isaac  E.  Congdon  and  Thomas  Creigh,  contra. 

An  agent,  genei-ai  manager,  or  other  officer  of  ft  corpora- 
tion has  no  authority  to  convey  or  mortgage  the  entire 
property  of  the  corporation.  Dctpatch  Line  of  Packets  v. 
Bellamy  Mfg.  Co.,  12  N.  U.,  205;  People  v.  Ballard,  134 
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N.  Y.,  269,  296;  Hennessey  v.  M\Mem4in,  27  Misc.  Rep. 
[N.   Y.],   232. 

Corporate  action  is  required  to  ratify  an  invalid  con- 
tract. Sellers  v.  Greer,  172  111.,  549;  Cook,  Stock  and 
Stockholders  [3d  ed.],  section  709;  Despatch  Line  of  Pack- 
ets r,  Bellamy  Mfg.  Co.,  12  N.  H.,  205;  Humphreys  v.  Mc- 
Khsocl\  140  V.  S.,  304. 

The  trust  deed  was  executed  with  the  intent  of  hinder- 
hv^  and  delaying,  if  not  defrauding,  appellees.  The  ques- 
tion as  to  whether  a  conveyance  is  fraudulent  is  one  of 
fact.  Dayton  Spice  Mills  v.  Sloan,  49  Neb.,  622;  Grand 
Island  Banking  Go.  v.  CosteUOy  45  Neb.,  119;  Houck  t\ 
Hcinzman,  37  Neb.,  463;  Sliericin  v.  Gayhayen,  39  Neb., 
238. 

The  disproportionate  value  of  the  plant  to  the  amount 
the  trust  agreement  attempted  to  secure  is  evidence  to  be 
considered  in  the  determination  of  the  question  of  fraudu- 
lent intent,  or  intent  to  hinder  or  delay.  Kilpatri^^k-Koch 
Dry  Goods  Go.  v.  McPheely,  37  Neb.,  800;  Sherwin  v.  Gag- 
haytn,  39  Neb.,  238;  Kil  pat  rick-Koch  Dry  Goods  Co.  v. 
Brcmers,  44  Neb.,  863;  (trand  Island  Banking  Co.  v.  Cos- 
tello,  45  Neb.,  119;  Ki  I  pat  rick-Koch  Dry  Goods  Co.  v. 
Strauss,  45  Neb.,  793;  Tackaberry  v.  Gilmorey  57  Neb., 
450,  78  N.  W.  Rep.,  32;  Henney  Buggy  Co.  v.  Ashenfelter, 
60  Neb.,  1,  82  N.  W.  Rep.,  118;  Ogg  v.  Schultz,  61  Neb., 
221,  85  N.  W.  Rep.,  64;  Ellis  v.  Miisselman,  61  Neb.,  262, 
85  N.  W.  Rep.,  75. 

Barnes,  O. 

On  the  26th  day  of  March,  1898,  the  First  National 
Bank  of  Omaha,  Mathewson  T.  Patrick,  Burlington  Lum- 
ber Company,  Rand  Lumber  Company,  William  Walter 
B-^ady,  a*ssignee,  Joseph  R.  Lehmer  and  C.  J.  Lesure  filed 
vlieir  petition  in  the  district  court  for  Douglas  county  in 
the  nature  of  a  creditors'  bill  against  the  East  Omaha  Box 
Company,  the  East  Omaha  Land  Company,  Harry  B.  ^lul- 
ford,  Henry  F.  Cady,  H.  F.  Cady  Lumber  Company, 
Omaha  Bridge  and  Terminal  Railway  Company,  Alfred 
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B.  De  Long  and  James  S.  White,  trustees,  and  the  Omaha 
Box  Company,  to  set  aside  certain  conveyances  in  the 
nature  of  trust  deeds,  contracts,  mortgages  and  bills  of 
sale  made  by  the  East  Omaha  Box  Company  to  Jamea  S. 
White,  trustee,  for  Henry  F.  Cady  and  H.  P.  Cady  Lum- 
ber Company,  and  Alfred  B.  De  Long,  as  trustee  for  tlie 
Omaha  Bridge  &  Terminal  Railway  Company,  and  by  the 
East  Omaha  Land  Company  to  the  said  trustees,  and  to 
subject  the  property  of  the  East  Omaha  Box  Company  to 
the  payment  of  their  claims.  The  petition  was  in  the 
usual  form  of  a  creditors'  bill,  and  alleged,  in  -substance, 
after  setting  forth  in  paragraph  one  the  corporate  organi- 
sMitiou  of  certain  of  the  piaintitt's,  that  each  of  the  several 
plaintiffs  had  obtained  judgments  in  several  different 
amounts,  which  were  set  forth  therein,  against  the  East 
Omaha  Box  Company ;  that  execution  on  each  of  the  said 
several  judgments  had  been  issued  and  retarned  by  the 
proper  officer  unsatisfied  for  want  of  goods  and  chattels ; 
that  on  the  11th  day  of  August,  1890,  the  East  Omaha 
Land  Company,  then  the  owner  in  fee  of  lots  13,  14,  15 
and  16  in  block  4,  in  the  subdivision  of  lot  15,  in  East 
Omaha,  Douglas  county,  state  of  Nebraska,  being  desirous 
of  establishing  manufacturing  plants  on  said  lots  and 
near  its  lands  in  said  East  Omaha  adjacent  thereto,  and 
thereby  to  enhance  the  value  of  its  other  lands,  entered 
into  a  written  contract  with  Harry  B.  Mulford,  which 
in  substance  provided  that  said  Mulford  should  enter  upon 
said  lots  and  should,  on  or  by  the  first  of  December,  1890, 
erect  thereon  a  brick  building  100x115  feet,  two  Rtories 
high,  together  with  an  engine  and  boiler  house,  towards 
the  cost  of  which  building  the  said  East  Omaha  Land 
Company  should  contribute  the  sum  of  f 4,000;  and  that 
said  Mulford  should,  upon  the  completion  of  said  build- 
ings, commence  on  and  in  said  premises,  consisting  of 
lots  and  buildings,  the  manufacture  of  wooden  boxes,  and 
continue  in  said  manufacture  for  the  period  of  five  years, 
fi-om  the  first  day  of  August,  1890,  with  an  iiverjige  num- 
ber of  not  less  than  fifty  employees.     At  the  expiration 
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of  said  five  years  said  East  Omaha  Land  Company  sLould 
execute  and  deliver  to  Mulford,  or  bis  assigns,  a  good  and 
anfficieut  warranty  deed,  conveying  the  fee-simpie  title 
of  and  to  said  lots  to  Mulford,  or  his  assigns,  provided 
Mulford  kept  the  agreements  in  the  contract;  that  upon 
the  execution  of  the  contract  Mulford  entered  into  the 
pot^session  of  the  lots  and  commenced  the  erection  of  the 
hulldings;  that  the  East  Omaha  Land  Company  con- 
tributed the  sum  of  f4,000  towards  their  cost,  and  that 
Mulford  expended  on  said  buildings  and  in  placing  the 
raarhiaery  therein  more  than  the  sum  of  $40,000;  that 
the  East  Omaha  Box  Company,  of  which  Mulford  was 
the  secretary,  treasurer  and  general  manager,  continu- 
ously operated  the  plant  and  conducted  the  business  of 
lunnufacturing  wooden  boxes  on  the  property  for  more 
than  five  years  from  the  date  of  the  contract,  and  in  all 
things  fully  complied  with  the  terms  of  it.  That  Mulford 
and  his  assignee,  the  East  Omaha  Box  Company,  are 
entitled  to  have  and  receive  a  conveyance  in  fee  simple  of 
the  said  lots  free  and  clear  of  all  claims  whatsoever  of  the 
?]ast  Omaha  Laud  Company;  that  on  or  about  the  15th 
day  of  June,  1893,  Mulford  caused  to  be  organized  a  cor- 
poration under  the  name  of  the  East  Omaha  Box  Com- 
pany, with  the  purposes  and  intent  that  the  property 
should  be  transferred  to  it;  and  after  the  organizatioQ 
of  the  said  East  Omaha  Box  Company  Mulford  sold,  trans- 
ferred and  assigned  all  his  right,  title  and  interest  in  and 
to  the  property  and  in  and  to  the  said  contract  with  the 
East  Omaha  Land  Company  to  the  said  East  Omaha  Box 
Comjmny;  that  thereafter  Mulford  continued  in  charge 
of  the  property  as  chief  manager  thereof;  that  the  stock 
of  said  company  was  chiefly  owned  and  controlled  by 
said  Mulford,  and  other  members  of  his  family ;  that  the 
East  Omaha  Box  Company,  as  such  corporation,  con- 
tinued to  be  the  equitable  owner  of  the  real  estate  and 
the  lawful  owners  of  the  personal  property  connected  with 
the  said  manufacturing  plant;  that  said  plant  was,  and 
continued  to  be,  of  great  value,  and   that  during  the 
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course  of  the  business  carried  on  under  the  name  of  the 
Rast  Omaha  Box  Company  there  was  contracted  the 
liabilities  and  obligations  which  became  the  consideration 
for  the  various  judgments  pleaded  in  the  petition.  That 
afterwards,  on  or  about  the  8th  day  of  January,  1895, 
the  East  Omaha  Box  Company  and  the  East  Omaha  l^and 
Company,  lM>th  being  desirous  of  extending  the  credit 
of  the  East  Omaha  Box  Company,  enteretl  into  a  con- 
tract in  writing  with  Henry  P.  Cady,  then  doing  businesB 
as  H.  F.  Cady  Lumber  Company,  and  the  Omaha  Bridge 
and  Terminal  Railway  Company,  which  written  contract 
provided  in  substance  as  follows:  Tliat  said  Cady  should 
furnish  lumber  to  said  East  Omaha  Box  Company  at  the 
market  price,  and  extend  credit  therefor  up  to  the  sum 
of  |7,">00;  said  Omaha  Bridge  and  Teriniual  Railway 
Company  should  transfer  freight  f<ir  said  East  Omaha 
Box  Company  and  extend  a  credit  therefor  up  to  the  sum 
of  ?2,000;  that  said  East  Omaha  Box  Company  should 
pun-hase  all  lumber  from  said  Cady  required  in  its  busi- 
ness, and  ship  all  its  freight  over  the  road  of  the  said 
Omaha  Bridge  &  Terminal  Railway  Company,  and  as  each 
bill  of  lumber  was  received,  or  shipment  made,  said  East 
Omal>a  Box  Company  should  issue  its  acceptance  therefor 
at  sixty  days  to  said  Cady,  and  the  said  Omaha  Bridge 
&  Terminal  Railway  Company,  bearing  interest  at  the 
rate  of  eiglit  per  cent,  per  annum ;  that  to  secure  the 
payment  of  the  amounts  to  become  due  to  said  Cady  and 
the  said  Omaha  Bridge  &  Terminal  Railway  Company 
said  East  Omaha  Land  Company  should  convey  the  legal 
title,  and  the  said  East  Omaha  Box  Company  should 
convey  the  equitable  title  to  the  premises,  to-wit,  the 
manufacturing  plant  and  the  lots  on  which  it  was  sit- 
uated, to  Alfred  B.  De  Long  and  James  S.  White,  trus- 
tees; that  said  De  Long  and  the  said  White  should  lease 
said  premises  to  tlie  sjud  East  Omaha  Box  Company, 
which  should  retain  the  possession  thereof  and  conduct 
the  business;  that  the  contract  should  continue  in  force 
until  the  first  day  of  January,  1896;  that  if  the  said  East 
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Omaha  Box  Company  should  fail  to  pay  said  acceptances 
when   due,  said  De  Long  and  said  White,  as  trustees, 
should  be  authorized  to  declare  the  contract  ended,  the 
debts  from  the  said  East  Omaha  Box  Company  to  Cady 
and   the  Omaha  Bridge  &  Terminal  Railway  Company 
due,   to  declare  forfeited  all  rights  of  the  East  Omaha 
Box  Company  in  and  to  the  premises,  and  to  take  pos- 
session  thereof,  to   institute  proceedings  in   foreclosure 
and  from  the  proceedings  in  the  foreclosure  sale  to  pay 
the  amounts  found  by  them  due  to  said  Cady  and  said 
Omaha  Bridge  &  Terminal  Railway  Company,  and  the 
balance  to  the  East  Omaha  Land  Company;    or  if  said 
East  Omaha  Land  Company  should  see  fit  to  pay  to  Cady 
and  the  Omaha  Bridge  &  Terminal  Railway  Company 
the  amounts  declared  due  to  them,  to  convey  said  premises 
to  the  said  East  Omaha  Land  Company ;  and  that  should 
the  East  Omaha  Box  Company  perform  the  contract  then 
to  convey  the  premises  to  the  East  Omaha  Box  Company ; 
that  when  said  contract  was  entered  into  said  East  Omaha 
Box  Company  was  indebted  to  Cady,  the  Omaha  Bridge  & 
Terminal  Railway  Company  in  large  sums,  and  was  also 
indebted  to  plaintiffs  and  other  parties,  and  was  insolv- 
ent; and  the  fact  that  the  East  Omaha  Box  Company 
was  indebted  and  insolvent  was  well  known  to  all  of  the 
parties  to  said  contract,  and  to  said  De  Long  and  to  the 
said  White;  that  at  that  time  the  lots  and   buildings 
thereon,   the  engine,  appliances   and   personal   property 
were  of  great  value,  about  the  sum  of  $60,000 ;   and  that 
the  amount  of  indebtedness  to  be  secured  to  the  said  Cadv, 
the  Omaha  Bridge  &  Terminal  Railway  Company  was 
of  comparatively  small  amounts  as  appear  from  said  con- 
tract;  that  the  purpose  and  intent  of  said  contract  was 
to  give  Cady  and  the  Omaha  Bridge  &  Terminal  Railway 
Company  an  unlawful  preference  over  the  other  creditors 
of  the  East  Omaha  Box  Company,  including  the  plaintiffs, 
and  to  further  so  place  and  manipulate  the  property  as 
to  prevent   the   plaintiffs    from   the   collection   of   their 
cbiims;    that  the  East  Omaha  Box  Company^  the  said 
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Cady  and  the  said  East  Omaha  Land  Company  have  ever 
since  continued  to  bo  manipulate  the  property  aa  to 
hinder  and  delay  these  plaintiffs  in  the  collection  o(  their 
claims. 

It  is  further  alleged  in  the  petition  that  in  pursuance 
to  the  terms  of  the  contract  of  January  8,  1895,  the  East 
Omaha  Land  Company  conveyed  the  legal  title  to  said 
premises,  and  the  East  Omaha  Box  Company  conveyed 
the  equitable  title  thereto  to  De  Long  and  White;  and 
De  Long  and  White  executed  a  lease  for  said  premises 
to  the  East  Omaha  Box  Company,  which  was  to  terminate 
on  the  first  of  January,  1896 ;  that  the  East  Omaha  Box 
Company  continued  in  possession  of  the  premises  and 
continued  to  conduct  the  business  until  sometime  in  the 
month  of  December,  1895;  that  at  the  time  of  making 
the  contract  De  Long  was  an  employee  and  representative 
of  the  East  Omaha  Land  Company,  and  of  the  Omaha 
Bridge  &  Terminal  Company,  and  White  was  a  joint 
owner  with  and  an  employee  or  representative  of  said 
Cady;  that  during  the  month  of  December,  1895,  the  said 
parties  further  conspiring  together  to  hinder  and  delay 
the  plaintiffs  in  the  collection  of  their  claims,  and  fur- 
ther manipulating  the  property  in  the  interest  of  Cady 
and  said  Omaha  Bridge  &  Terminal  Railway  Company, 
the  trustee,  Wliite,  entered  into  the  possession  of  the 
manufacturing  plant  and  ousted  the  East  Omaha  Box 
company  from  the  possession  thereof  under  the  pre- 
tended authority  of  the  East  Omaha  Box  Company, 
and  converted  to  his  own  use  and  the  use  of  Cady 
and  the  Omaha  Bridge  &  Terminal  Kai  Iway  Com- 
pany the  stock  of  materials,  bills  receivable,  all  accounts 
and  other  personal  property  belonging  to  the  East  Omaha 
Box  Company,  claiming  a  right  to  do  so  by  virtue  of  a  bill 
of  sale  from  the  East  Omaha  Box  Company,  and  there- 
upon undertook  the  conduct  of  said  box  manufacturing 
business;  that  said  pretended  authority  was  given  and 
said  bill  of  sale  executed  and  delivered  to  White  by  Mul- 
ford  as  secretary  of  the  East  Omaha  Box  Company,  but 
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Mulford  as  such  secretary  was  without  right  and  power 
to  act  in  the  pronises.  That  to  further  carry  out  said 
conspiracy  and  scheme,  to  hinder  and  delay  the  plaintiffs 
in  the  collection  of  th«r  claims  to  further  place  the 
property  of  the  East  Omaha  Box  Company  beyond  the 
reach  of  its  creditors,  that  Cady  and  White  organized 
another  corporation  under  the  name  of  H.  F.  Cady 
Lumber  Company,  with  the  purpose  and  intent  of  making 
a  further  transfer  of  the  property  to  the  last  named  cor- 
poration and  without  any  consideration  therefor,  and  to 
put  the  said  Cady  in  apparent  ownership  and  control  of 
the  East  Omaha  Box  Company;  that  thereupon,  White, 
without  authority  of  law  and  without  the  consent  of  the 
East  Omaha  Box  Company,  turned  orer  the  possession 
of  the  said  manufacturing  plant  to  Henry  F.  Cady,  and 
by  a  bill  of  sale  transferred  all  of  the  personal  property 
thereof  to  the  H.  F.  Cady  Lumber  Company,  all  with  the 
pretended  assent  of  the  East  Omaha  Box  Company,  but 
in  fact  the  East  Omaha  Box  Company  never  in  anywise 
acted  in  the  premises  or  gave  its  assent  thereto.  That 
to  further  carry  out  said  scheme  the  said  James  S.  White 
and  the  said  H.  F.  Cady  Lumber  Company  continued  in 
the  possession  of  said  manufacturing  plant  and  in  the 
conduct  of  its  business  until  in  the  month  of  April,  1897; 
that  they  converted  to  their  own  use  all  of  the  revenues 
and  profits  of  the  said  manafacturing  plant;  that  on  or 
about  the  month  of  April,  1897,  White  and  the  said  H.  F. 
Cady  Lumber  Company  organized  another  corporation 
under  the  name  of  the  Omaha  Box  Company,  and,  without 
any  consideration  whatever,  the  said  White  and  the  H.  F. 
Cady  Lumber  Company  transferred  the  possession  of  the 
said  manufacturing  plant  to  the  Omaha  Box  Company; 
that  since  said  time  White  and  Cady  have  continued  in 
the  control  and  management  of  the  said  manufacturing 
plant  establishing  claim  and  title  thereto  under  the  said 
Omaha  Box  Company,  and  have  continuously  operated  the 
same  and  conducted  the  business  of  mannfactnring 
wooden  boxeB  and  received  and  converted  to  their  own 
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use  all  of  the  profits  arisinj]:  from  said  manufacture,  and 
have  in  no  manner  accounted  to  the  East  Omaha  Box 
Company  therefor. 

The  petition  concludes  with  the  usual  averments  of 
fraud  and  conspiracy,  and  further  charj2:es  that  all  of  the 
matters  and  things  set  forth  in  the  p<»tition  and  the  pro- 
ceedings had  in  and  by  virtue  of  the  pretended  convey- 
ances have  been  had  and  taken  with  intention  to  hinder 
and  delay  the  plaintiffs  and  other  creditors  of  the  East 

'Omaha  Box  Company  in  the  collection  of  their  several 
judgments;  the  petition  concludes  with  a  prayer  for  an 
accounting;  that  the  several  conveyances  and  contracts 
mentioned  therein  be  declared  null  and  void,  and  held  to  be 
and  to  have  been  made,  executed  and  performed  in  fraud 
of  the  rights  of  creditors  of  the  East  Omaha  Box  Com- 
pany; that  the  amount  due  upon  the  several  judgments 
be  ascertained  and  the  priority  of  their  several  claims 
be  established;  that  the  property  be  ordered  sold  to 
satisfy  such  claims  in  the  order  of  their  priority. 

To  this  petition  the  def(»ndants,  Henry  F.  Cady,  the 
H.  F.  Cady  Lumber  Company  and  the  Omaha  Box  Com- 
pany, filed  separate  answers,  denying  the  matters  of 
conspiracy  and  fraud  charged  in  the  petition,  and  setting 
up  practically  the  same  contracts,  conveyances  and  trans- 
actions mentioned  therein,  and  alleging  that  the  same 
were  made  and  executed  in  good  faith  for  the  purpose 

'  of  assisting  the  East  Oniaha  Box  Company  in  carrying 
on  its  business,  and  to  secure  the  amounts  due  from  it  to 
the  Omaha  Bridge  &  Terminal  Baihvay  Company,  and 
to  Henry  F.  Cady  and  the  H.  F.  Cady  Lumber  Company. 
In  addition  thereto  James  S.  White,  and  Alfred  B.  De 
Long,  as  trustees,  filed  an  answer  in  the  nature  of  a  cross- 
petition,  setting  up  the  several  contracts  and  conveyances, 
together  with  the  claims  of  the  said  Henry  F.  Cady  and 
H.  F.  Cady  Lumber  Company,  and  the  Omaha  Box  Com- 
pany, and  concluding  with  a  prayer  for  an  accounting  to 
ascertain  the  amount  due  the  said  Henry  F.  Cady  and 
the  H.  F.  Cady  Lumber  Company;    and  that  the  same 
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be  decreed  a  first  lien  upon  the  property  of  the  East 
Omaha  Box  Company;  that  the  contracts  and  trust  deed 
be  foreclosed,  and  that  out  of  the  proceeds  the  said  claim 
of  the  said  defendant,  Henry  F.  Cady,  be  ordered  to  be  first 
paid. 

To  these  answers  the  plaintiflfs  replied,  denying  the 
matters  therein  contained,  and  setting  forth  actual  and 
•active  fraud  in  the  execution  of  the  deeds,  contracts  and 
agreements,  and  the  matters  and  things  done  and  per- 
formed by  the  defendants  thereunder. 

We  have  thus  set  forth,  in  extenso,  the  questions  raised 
by  the  pleadings  so  that  our  determination  of  the  matters 
herein  may  be  thoroughly  understood. 

Upon  these  issues  a  trial  was  had,  and  the  court  found 
for  the  plaintiflfs.  The  particular  findings  which  concern 
us  in  this  investigation  are  as  follows :  "The  court  finds 
that  the  so-called  trust  agreement  dated  January  8,  1895, 
and  referred  to  in  the  i)etition  and  cross-petition  and  pur- 
porting to  be  executed  by  the  East  Omaha  Box  Company, 
a  cori)oration,  was  not  so  executed  by  such  corporation 
and  was  and  is  not  valid  as  against  the  plaintiffs,  except 
the  plaintiff,  Mathewson  T.  Patrick."  Upon  these  find- 
ings, together  with  others,  the  court  made  the  following 
decree:  "It  is  therefore  considered  and  adjudged  that 
the  interest  of  the  East  Omaha  Land  Company,  the  East 
Omaha  Box  Company,  Omaha  Box  Company,  Omaha 
Bridge  &  Terminal  Railway  Company,  Alfred  B.  De  Long, 
James  S.  White,  trustees,  and  Harry  B.  Mulford,  in  the 
property  hereinbefore  described,  and  of  all  those  claiming 
by,  through  or  under  them,  be  forever  barred  and  fore- 
closed ;  and  that  said  property  be  sold  as  upon  execution 
according  to  law,  and  that  out  of  the  proceeds  thereof 
there  be  paid,  first  the  costs  of  this  action;  second,  the 
amounts  with  interest  hereinbefore  found  to  be  due  the 
first  National  Bank  of  Omaha,  Burlington  Lumber  Com- 
pany, Rand  Lumber  Company,  William  Walter  Brady, 
assignee,  Joseph  R.  Tjehmer,  C.  J.  Lesure  and  Henry  F. 
Cady,  and  if  there  be  not  enough  realized  from  the  sale 
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of  said  premises  to  pay  such  amounts  in  full,  then  tiie 
proceeds  derived  from  the  sale  of  the  property,  after 
paying  the  costs,  shall  be  ratably  distributed  among  such 
parties ;  that  after  the  payment  of  the  foregoing  amounts, 
if  anything  remains  from  the  proceeds  of  such  sale  it 
shall  be  paid  to  the  plaintiff,  Algernon  S.  Patrick,  execu- 
tor of  the  will  of  Mathewson  T.  Patrick,  deceased,  or  so 
much  thereof  as  shall  be  sufficient  to  pay  the  amount 
found  herein  to  be  due  him,  with  interest;  the  balance, 
if  any  remain,  to  be  brought  into  court  to  await  further 
orders  in  the  premises.'^ 

It  will  thus  be  seen  that  all  of  the  plaintiffs,  except 
Patrick,  and  the  defendant,  Henry  F.  Cady,  were  placed 
upon  the  same  footing,  and  were  entitled  to  share  ratably 
in  the  proceeds  of  the  sale  of  the  premises  and  property  in 
question.  Prom  this  decree  Henry  P.  Cady  appeals  to  this 
court,  and  contends  that  the  finding  is  not  sustained  by 
the  evidence  and  is  contrary  to  law.  The  undisputed  facts 
established  upon  the  trial  are :  That  in  the  year  1890  the 
East  Omaha  Land  Company  entered  into  the  contract 
with  Harry  B.  Mulford  to  donate  to  him  thie  lots,  and 
|4,000  in  money  as  a  bonus  and  for  which  he  was  to  build 
and  maintain  a  box  factory  on  these  lots,  employing  fifty 
people,  and  to  keep  it  a  going  concern  for  five  years,  as  set 
forth  in  the  petition  herein;  that  thereupon  Mulford  en- 
tered into  the  possession  of  the  premises  and  erected  and 
equipped  the  box  factory,  costing  about  |48,000;  that  at 
that  time  the  real  estate  was  worth  about  f6,000,  making 
the  total  valuation  of  the  completed  plant  about  |54,000 ; 
that  for  a  time  Mulford  operated  the  plant  in  his  own 
name,  but  later  on  organized  a  corporation,  called  the 
East  Omaha  Box  Company,  the  individual  corporators 
being  Harry  B.  Mulford,  John  C.  Mulford  and  Daniel 
Parrell,  Jr.;  that  Harry  B.  Mulford  at  once  transferred 
the  plant,  and  the  contract  with  the  East  Omaha  Land 
Company,  together  with  all  of  the  property  belonging  to 
the  plant  and  used  in  the  business,  to  the  said  corporation; 
that  stock  to  the  amount  of  $60,000  was  issued,  of  which 
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Harry  B.  Mnlford,  hia  father,  John  C.  Mulford,  and  bis 
mother,  Georgiana  Mulford,  took  |55,000,  and  the  balance 
of  $5,000  was  diatribnted  among  his  friends  and  relations. 
It  is  not  shown  that  any  of  the  stockhold«^  ever  paid  a 
single  dollar  for  their  stock.  By  this  organization  he  was 
made  secretary  and  treasurer  of  the  corporation,  and  given 
the  full  management  and  control  of  its  business.  There- 
after the  concam  was  run  under  the  name  of  the  East 
Omaha  Box  Company,  which  assumed  the  debts  of  the 
former  concern,  and  went  so  far  aa  to  give  its  note  for 
$13,000,  or  about  that  sum,  to  the  First  National  Bank  of 
Omaha,  one  of  the  plaintiffs  herein.  About  the  first  of 
January,  1895,  it  l)ecame  necessary  for  the  East  Omaha 
Box  Company  to  have  more  money  to  operate  with,  or  in 
some  way  to  secure  a  more  extended  credit.  Mulford 
thereupon  applied  to  the  First  National  Bank  of  Omaha 
for  a  further  loan,  and  the  bank  declined  to  further  assist 
the  concern.  He  thereupon  applied  to  the  East  Omaha  ■ 
Land  Company,  the  Omaha  Bridge  &  Terminal  Company 
and  Henry  P.  Cady,  and  it  was  agreed  by  them  that  if 
the  East  Omaha  Box  Company  and  the  East  Omaha  Land 
Company  would  transfer  the  equitable  and  legal  title  to 
the  plant  and  the  real  estate  to  James  8.  White,  trustee, 
for  Henry  F.  Cady,  and  Alfred  B.  De  Long,  trustee  for 
the  Omaha  Bridge  &  Terminal  Railway  Company,  to  secure 
the  payment  of  the  sum  of  about  f  1,100  then  due  from  the 
box  company  to  Cady,  and  a  small  amount  due  from  the 
box  company  to  the  said  Terminal  Railway  Company  for 
freights,  the  said  Cady  would  extend  credit  to  the  box 
company,  including  the  debt  then  due  him,  to  the  amount 
of  $7,500,  and  that  the  Terminal  Railway  Company  would 
extend  credit  to  the  box  company,  including  the  sum  due 
to  it,  to  the  amount  of  $2,500;  that  thereupon  Harry  B. 
Mulford  called  a  directors'  meeting  of  the  East  Omaha 
Box  Company,  and  at  that  meeting  there  was  present 
Harry  B.  Mulford  in  p<'i-80u,  and  Harry  B.  Mulford  as 
proxy  for  his  father,  John  C.  Mulford,  the  other  director 
being  neither  present  in  person  nor  by  proxy,  and  it  was 
57 
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resolved  that  the  corporation  should  enter  into  the  pro- 
posed agreement  and  shonld  convey  ita  plant  and  equit- 
able interest  in  the  real  estate  to  the  said  trustee;  that  on 
the  8th  day  of  January,  1895,  the  contract  and  agreement 
were  signed,  and  the  corporation  made  a  quitclaim  deed 
of  its  equitable  interest  in  and  to  the  premises  to  the  trus- 
tees; and  the  East  Omaha  Land  Company  conveyed  to 
them  the  lots  upon  which  the  plant  was  ^tnated,  by  war- 
ranty deed ;  that  at  and  before  that  time  some  of  the  plain- 
tiffs herein,  creditors  of  the  East  Omaha  Box  Company, 
were  pressing  that  concern  hard  for  the  payment  of  their 
claims ;  that  the  trustees  thereupon  leased  the  plant  back 
to  the  corporation  for  the  term  of  one  year.  That  there- 
after Harry  B.  Mulford  continued  to  ran  the  plant  in  the 
name  of  the  East  Omaha  Box  Company  until  December  2, 
1895,  at  which  time  Cadj'e  claim  against  the  corporation 
had  reached  the  sum  of  f9,393.20,  and  the  account  of  the 
railway  company  had  been  reduced  to  flOO;  that  on  the 
said  second  day  of  December,  1895,  Henry  P.  Oady  for  the 
alleged  purpose  of  securing  his  claim  induced  the  Bast 
Omaha  Box  Company  to  make  a  bill  of  sale  to  tiie  trus- 
tee, James  S.  White,  who  was,  and  at  all  times  had  been, 
one  of  his  employees,  conveying  to  the  said  trastee  "All 
of  the  stock  on  hand  of  the  box  company,  all  bills  and  ac- 
counts receivable  on  the  books  of  said  company,  the  books 
containing  said  accounts;  also  the  horses,  wagons  and 
other  personal  property  used  in  connection  with  the  busi- 
ness of  the  said  company" ;  and  also  procured  a  lease  of 
the  plant  from  the  said  box  company  for  the  allied  con- 
sideration of  |1  to  the  said  trustee;  that  Cady  paid  the 
Terminal  Railway  Company  the  |100  still  due  it,  and 
thereupon  trustee  De  Long  appeared  no  further  in  any  of 
the  papers  or  transactions.  From  that  time  until  April  3, 
1897,  the  business  was  carried  on  in  the  name  of  James  S. 
White,  trustee,  who  was  in  absolute  control  and  posses- 
sion of  the  plant,  and  of  the  personal  property  belonging 
to  it  and  used  in  its  business,  and  Mulford  was  his  man- 
ager on  a  salary  of  flOO  per  mouth;  that  on  the  3d  day  of 
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April,  1897,  the  claima  of  Henry  P.  Cady  and  the  H.  P. 
Cadj  Lumber  Company  against  the  East  Omaha  Box  Com- 
pany had  reached  the  sum  of  more  than  |12,000 ;  that  at 
that  time  the  box  company  transferred  all  its  remaining 
property  of  every  kind  to  the  H.  F.  Cady  Lumber  Com- 
pany, a  corjioration  which  had  been  organized  by  Henry  P. 
Cady,  Jamea  S.  White  and  other  employees  of  the  said 
Cady ;  that  the  said  Omaha  Box  Company,  with  Henry  P. 
Cady  as  principal  stockholder,  president  and  manager, 
took  possession  of  the  entire  property  and  plant  of  the 
East  Omaha  Box  Company,  discharged  Harry  B.  Mulford, 
and  from  that  time  to  the  commencement  of  this  suit  has 
been  ruuning  the  same  as  its  own.  No  actual  notice  of 
these  transactions  was  given  by  any  of  the  parties  thereto 
to  the  creditors  of  the  East  Omaha  Box  Company,  hut  all 
of  the  paper  transactions  were  recorded  and  plaintiffs  bad 
such  notice  as  the  records  would  give  them  of  what  was 
being  done.  That  all  of  the  creditors  proceeded  with  due 
diligence  to  reduce  their  claims  to  judgments,  have  had 
executions  issued  thereoo,  and  that  the  same  were  all  re- 
turned by  the  officer  unsatisfied  for  want  of  property  of 
the  East  Omaha  Box  Company  whereon  to  levy.  That 
this  action  was  thereupon  seasonably  commenced;  that 
Mathewson  T.  Patrick  paid  the  hank  about  $6,000  of  the 
debt  due  it  from  the  East  Omaha  Box  Company  as  in- 
dorser  of  its  paper,  and  that  he  was  a  small  stockholder  in 
the  concern. 

The  disputed  question  of  fact  is  whether  or  not  these 
things  were  done  for  the  express  purpose  of  defrauding 
the  creditors  of  the  East  Omaha  Box  Company,  or  with 
the  intention  of  hindering  and  delaying  them  in  the  col- 
lection of  their  just  claims  against  the  corporation.  On 
this  question  the  evidence  was  conflicting.  Harry  B,  Mul- 
ford testified  that  the  matter  was  talked  over  between  him- 
self and  trustee  White,  frequently;  that  White  said  they 
could  beat  out  all  the  other  creditors;  that  such  was  not 
his  own  intention,  but  he  did  intend  to  fix  matters  so  that 
the  creditors  coold  not  "jump  the  plant,"  as  he  expressed 
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it,  and  that  Cady  insisted  on  having  matters  so  arranged 
that  the  other  creditors  could  not  make  them  any  trouble 
White  and  Cady  both  denied  these  statements. 

1.  The  first  question  for  us  to  consider  is,  do  the  facts, 
which  are  established  beyond  dispute,  sustain  the  finding 
of  the  court  that  the  trust  agreement  and  deed  of  Janu-' 
ary  8, 1895,  by  which  it  was  attempted  to  convey  the  prop- 
erty of  the  East  Omaha  Box  Company  to  the  trustees, 
White  and  De  Long,  were  not  the  act  of  the  corporation? 
It  must  be  remembered  that  by  this  trust  agreement  and 
quitclaim  deed  practically  the  whole  property  of  the  cor- 
poration was  conveyed  to  the  trustees.  White  and  De  Long; 
and  full  power  was  granted  them  to  terminate  the  busi- 
ness of  the  corporation  at  any  time  there  was  a  failure  to 
pay  a  single  acceptance.    Not  only  is  this  true  but  power 
was  given  to  the  trustees  to  sell  and  dispose  of  the  prop- 
erty and  out  of  the  proceeds  to  pay  Henry  F.  Cady  and  the 
Terminal  Railway  Company  the  amounts  due  to  them,  and 
the  balance,  not  to  the  corporation  or  its  stockholders,  but 
to  a  third  party,  to  wit,  the  East  Omaha  Land  Company. 
Such  act  ought  never  to  be  upheld  except  it  be  authorized 
by  a  vote  of  a  majority  of  the  stockholders  of  the  corpora- 
tion.   But  if  it  be  conceded  that  the  directors  had  power  to 
authorize  the  making  of  such  an  agreement,  in  order  to 
make  it  the  corporate  act  it  must  have  been  authorized  by 
a  majority  of  the  board  of  directors  assembled  in  general 
or  special  meeting  duly  called  for  that  purpose,  of  which 
the  proper  and  suitable  notice  should  have  been  given,  and 
by  a  majority  vote  of  the  directors  present  at  such  meet- 
ing. Was  this  transaction  so  authorized?  At  the  so-called 
meeting  of  the  directors  on  the  7th  day  of  January,  1895, 
there  was  present  Harry  B.  Mulford  in  person  and  Harry 
B.  Mulford  as  proxy  for  his  father,  John  C.  Mulford, 
David  Farrell,  Jr.,  being  absent.    Harry  B.  Mulford  tes- 
tifies that  the  written  notice  of  the  meeting  had  not  been 
mailed  to  his  father  and  Farrell  in  time  to  reach  them 
before  the  meeting.    At  this  meeting  Harry  B.  Mulford 
being  the  only  person  present  in  person,  proposed  the 
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resolution  authoriring  the  officers  of  the  corp   i 
ecnte  the  trust  agreement  and  the  deed  by  wl   < 
erty  was  conveyed  to  the  trustees;  seconde 
tion,  put  the  question,  voted  aye  for  himself,    < 
his  father,  by  proxy,  declared  the  resolution    i 
thereupon  made  the  proper  record  thereof. 
a  corporation  can  not  delegate  his  power  t 
board  of  directors  by  giving  his  proxy  to  an  i 
He  must  be  present  in  person  for  the  purpos 
tion.    Directors  are  elected  to  meet  and  con:  ; 
change  ideas,  they  can  not  vote  or  act  in  any  c 
A  director  of  course  can  not  act  or  vote  by  pr  : 
Corporations  [4th  ed.],  section  713a.;  3  Th  i 
porations,  section  3909;  Perry  v.  Tvscalooaa 
Co.y  9  So.  Rep.  [Ala.],  217;  Craig  Medicim 
chants'  Bank,  59  Hun  [N.  Y.],  561. 

It  is  contended  that  the  by-laws  of  this 
have  abrogated  this  well  established  rule.      i 
tion  of  these  by-laws  and  the  manner  in  whi-  1 
adopted  shows  that  they  were  never  adopted   • 
holders  or  by  the  original  incorporators,  bui 
stated  to  be  the  first  board  of  directors  provid  ■ 
articles  of  incorporation  at  a  so-called  meeti : 
was  present  Harry  B.  Mulford  in  person,  Hf  i 
ford  proxy  for  his  father,  John  C.  Mulford, 
else.    Therefore,  such  by-laws  were  never  legi 
It  follows  that  the  action  of  Harry  B.  Mulfor : 
of  January,  1895,  authorizing  the  making  n 
agreement  and  the  deed  of  January  8,  189c. 
that  the  deed  and  agreement  were  not  the  corj  i 
the  East  Omaha  Box  Company;  that  the  fii. 
trial  court  on  this  point  is  right  and  must  be  i 

2.  It  is  contended  that  even  if  the  acts  abovi 
were  void  they  have  since  been  ratified  by  the  i 
or  by  its  stockholders.  It  is  not  shown  that  i 
tion  by  any  direct  proceedings  for  that  purpc 
fied  these  acts.  And  if  it  be  contended  thai 
holders  have  done  so,  it  must  be  answered  thai 
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means  certain  that  they  were  ever  fully  informed  as  to 
what  had  been  done.  The  learned  trial  court,  in  view  of 
the  situation,  held  that  the  stockholder  and  one  time  di- 
rector, Mathewson  T.  Patrick,  was  in  such  a  position  that 
he  was  bound  by  these  acts.  But  it  can  not  be  contended 
that  the  plaintiffs,  creditors  of  the  corporation,  ever  rati- 
fied this  transaction;  and  whatever  the  East  Omaha  Box 
Company  may  have  done  could  in  no  manner  ratify  or 
make  binding  these  void  acts  as  to  them. 

3.  The  next  question  to  consider  is  the  effect  of  these 
transactions  upon  the  rights  of  the  creditors.    It  must  be 
conceded  that  after  January  8, 1895,  it  was  impossible  for 
the  plaintiffs  to  collect  anything  on  any  of  their  claims 
against  the  corporation.     There  was  never  a  time  after 
that  date  that  an  execution  or  an  attachment  could  have 
been  successfully  levied  on  any  of  the  property  belonging 
to  the  East  Omaha  Box  Company.    Therefore,  the  trust 
agreement,  deed  and  bills  of  sale  most  effectually  hindered 
and  delayed  the  creditors  in  the  collection  of  their  just 
claims  against  Mulford  and  the  corporation.     It  will  be 
observed  that  the  property  never  actually  changed  handa 
The  East  Omaha  Box  Company  continued  in  the  posses- 
sion of  it  under  lease,  it  is  true,  but  there  had  been  no 
visible  or  actual  change  of  possession,  and  for  a  time  the 
business  was  conducted  for  the  corporation  by  Harry  B. 
Mulford  the  same  as  before.    It  must  also  be  remembered 
that  tlie  corporation  conveyed  all  of  its  property  and  assets 
to  the  trustees  to  secure  the  payment  of  an  indebtedness 
amounting  to  about  |1,600,  due  at  that  time,  and  which  in 
no  event  was  to  exceed  the  sum  of  |10,000.     That  the 
lowest  estimate  placed  upon  the  value  of  the  property 
conveyed  was*  f34,000,  and  the  highest  estimate  of  its 
value  was  $54,000 ;  this  was  a  sum  so  largely  in  excess  of 
the  debt  as  of  itself  to  raise  a  presumption  of  fraud.    We 
must  further  consider  the  question  of  the  actual  inteutioii 
of  the  parties  at  the  time  the  transactions  were  made. 
Upon  this  question  there  was,  as  we  have  before  observed, 
a  conflict  of  evidence.    Taking  all  these  matters  into  con- 


Vol.  2]  JANUARY  TERM,  1902.  839 

Union  Stock  Yards  Nat.  Bank  v.  HaskeU. 

sideration,  we  hold  that  there  was  sufficient  evidence  to 
sustain  the  finding  of  the  lower  court;  that  the  transac- 
tion was  fraudulent  and  void  as  to  the  creditors,  the  plain- 
tiffs herein.  Houck  v.  Heinzmariy  37  Neb.,  463;  Shervnn 
V.  Gaghagen,  39  Neb.,  238;  Broum  v.  Work,  30  Neb.,  800; 
Thompson  v.  Richardson  Drug  Co.,  33  Neb.,  714.  The 
mere  fact  that  one  of  the  considerations  on  the  part  of 
Mulford  was  a  desire  to  keep  the  corporation  apparently 
a  going  concern  is  not  sufficient  to  remove  from  the  trans- 
actions the  taint  of  fraud. 

The  findings  of  the  trial  court  are  amply  sufficient  to 
sustain  the  decree  based  thereon,  and  this  decree,  as  it 
appears  in  the  record,  seems  in  all  things  to  be  right.  We 
therefore  recommend  that  it  be  affirmed. 

Oldham  and  Pound,  CO.,  concur. 

Affibmeo). 
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E.  Haskell  bt  al.,  appellees. 

Filed  Afbil  17,  1902.    No.  11,649. 
Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:   F[in)iNGS  Approved.    Findings  of  fact  of  the  trial 

court  examined  and  approved. 

2.  Mortgage   Foreclosure:     Debtob   aitd   Cbeditob:     Ovebdilioence   of 

Debtor.  A  debtor  should  not  ordinarily  be  punished  for  overdlli- 
gence  in  meeting  his  honest  obligations. 

3.  Pleading:    Drawing  Deposits  op  Trustee  to  His  Own  Account: 

Good  Faith  of  Bank:  General  Denial  Not  Sufficient.  In  an 
action  against  a  bank  for  money  deposited  by  a  trustee  to  his  own 
account,  evidence  of  payment  by  the  bank  on  checks  subsequently 
drawn  by  such  trustee  in  good  faith  relying  on  his  apparent  title 
to  said  fund  is  inadmissible  under  general  denial.  Such  fact,  to 
be  available  as  a  defense,  must  be  specially  pleaded.  Cady  v. 
South  Omaha  National  Bank,  46  Neb.,  756,  65  N.  W.  Rep.,  906, 
followed. 

4.  Principal  and  Agent:   Payment  op  Note  to  Agent:   Holder  of  Note 

Bound.  When  payment  Is  made  to  the  agent  of  the  holder  of  a 
negotiable  promissory  note  and  the  authority  of  such  agent  to 
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receive  such  payment  Is  fully  established  hy  competent  evidence, 
such  payment  Is  binding  on  the  bolder  of  tbe  note,  although  tbe 
agent  did  not  hare  tbe  note  in  his  possession  at  the  time  of  euch 
paTment. 

5.  Tmsts;  Deposit  to  Pbivatb  Accockt:  Hbtaih  Theib  GHAtutrm. 
Trust  funds  do  not  lose  tbetr  character  as  aucb  by  being  deposited 
in  a  bank  by  the  trustee  to  bis  own  account  Cpdy  v.  South  Omaha 
national  Bank,  supra,  followed. 

Appeal  from  the  district  court  for  McPheraon  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

Kennedy  d  Learned  and  Wilcox  d  Halligan,  for  appel- 
lant 

Hoayland  <&  Hoagland,  contra. 

Oldham,  C. 

This  was  an  action  to  foreclose  a  real  estate  mortgage  on 
lands  situated  in  McPhcrson  county,  Nebraska.  The 
mortgage  purported  to  have  been  made  to  secure  tbe  pay- 
ment of  a  note  given  by  defendant,  Riley  Haskell,  to  the 
plaintiff  bank  for  13,325  dated  May  1,  1896,  and  dae  six 
months  after  date;  but,  as  clearly  appeared  by  a  written 
contract  entered  into  by  plaintifl  bank  and  defendant, 
Riley  Haskell,  at  tbe  time  these  instruments  were  exe- 
cuted, this  mortgage  was  really  given  as  additional  secn- 
rity  for  the  payment  of  whatever  sum  should  be  found  due 
on  a  note  of  fll,035  given  by  defendant,  Haskell,  to  the 
firm  of  Allyn,  Smith  &  Co.  on  July  31,  1894,  and  indorsed 
by  said  firm  to  the  plaintiff  bank. 

The  only  question  involved  in  this  controversy  with 
which  we  have  to  deal  is  the  claim  of  defendant,  Haskell, 
for  a  credit  of  $1,689  on  this  note,  this  sum  being  the 
proceeds  of  the  sale  of  three  car-loads  of  his  cattle  made  by 
Allyn,  Smith  &  Co.  in  Chicago,  the  proceeds  of  which  were 
placed  by  them  to  their  credit  in  plaintiff's  bank  on  Janu- 
ary 30,  1805.  The  trial  court  allowed  this  credit  to  de- 
fendant, Haskell,  and  rendered  a  judgment  in  favor  of 
plaintiff  for  the  balance  due  on  the  note,  and  entered  a 
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decree  of  foreclosure  of  the  mortgage  in  conformity  with 
sDch  judgment,  and  plaintiff  brings  the  caae  to  this  court 
on  appeal. 

The  material  facts  connected  with  this  controTersy  are 
that  the  firm  of  Allyn,  Smith  &  Co,  were  engaged  in  the 
business  of  buying  and  seliiog  cattle  on  commission;  that 
thej  occupied  an  ofSce  in  South  Omaha,  Nebraska,  in  a 
bnilding  next  to  the  building  in  which  plaintiff's  bank 
was  condttcted ;  and  that  they  did  all  their  banking  busi- 
ness with  plaintiff  and  plaintiff  was  thoroughly  familiar 
with  their  method  of  transacting  business.  In  connection 
with  selling  cattle  on  commission  they  loaned  money  to 
cattlemen  to  be  used  in  the  purchase  of  cattle.  When 
such  loans  were  made  the  firm  would  draw  checks  on  the 
bank  for  the  amount  of  the  loan  and  when  the  deal  was 
consummated  would  take  a  note  and  chattel  mortga'ge  on 
the  cattle  and  indorse  this  note  to  the  bank  and  receive 
credit  on  their  account  for  it  against  the  checks  which  they 
had  drawn  on  the  bank. 

In  the  summer  of  1894  this  firm  agreed  with  the  defend- 
ant, Riley  Haskell,  to  loan  him  money  for  the  purchase  of 
cattle  in  the  state  of  Utah.  In  pursuance  of  this  agree- 
ment Haskell  went  to  Utah  and  purchased  a  large  number 
of  cattle.  When  the  cattle  were  purchased  he  would  pay 
for  them  by  drafts  on  Allyn,  Smith  &  Co. ;  Allyn,  Smith  & 
Co.  would  honor  these  drafts  by  checks  on  the  plaintiff 
bank,  which  were  paid  by  the  bank.  After  Haskell  had 
purchased  his  cattle  he  shipped  them  to  his  ranch  in  Mc- 
pherson county,  Nebraska,  and  gave  the  firm  of  Allyn, 
Smith  &  Co.  his  note  for  $250  for  their  commission  on  the 
loan  and  also  gave  to  them  his  note  for  |11,033 — for  the 
loan — and  secured  this  note  by  a  chattel  mortgage  on  all 
the  cattle  which  he  had  purchased.  This  chattel  mortgage 
contained  the  following,  among  other  conditions :  "And  in 
case  that  removal  may  hereafter  become  necessary,  and 
be  consented  to  in  writing  by  the  party  of  the  second  part, 
the  costs  and  expenses  of  any  such  removal  shall  be  borne 
and  paid  by  the  party  of  the  first  part,  and  when  removed 
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or  shipped  for  sale,  they  shall  be  consigned  to  Allyn, 
Smith  &  Co.,  mortgagee  aforesaid,  at  South  Omaha,  Ke 
braska,  to  be  sold  on  commission."  In  conformity  with 
their  course  of  dealing  Allyn,  Smith  &  Co.  indorsed  this 
note  to  plaintiff  bank  and  received  credit  for  it  on  their 
account.  Payments  on  this  note,  about  which  there  is  no 
dispute,  were  made  from  time  to  time  by  the  application  of 
the  proceeds  of  the  sale  of  cattle  shipped  to  South  Omaha 
by  defendant,  Haskell,  until  the  amount  claimed  to  be  due 
on  the  note  at  the  time  this  suit  was  begun  was  f2,755.71. 
From  the  amount  so  claimed  the  court  below  deducted  the 
disputed  credit  of  f  1,687  and  found  the  amount  due  plain- 
tiff to  be  11,072.06. 

In  January,  1895,  and  a  short  time  before  the  note  be- 
came due,  Allyn,  Smith  &  Co.  requested  the  defendant, 
Haskell,  to  make  a  shipment  of  cattle  to  them  to  be  applied 
on  his  note.  In  conformity  with  this  request,  HaskeU 
shipped  four  car-loads  of  cattle  to  Allyn,  Smith  &  Co.  at 
South  Omalia  on  the  28th  day  of  January,  1895.  Three 
car-loads  of  the  cattle,  so  shipped,  were  mortgaged  cattle, 
and  one  ear-load  was  mixed  cattle  of  his  own.  When 
these  cattle  were  received  at  South  Omaha  the  car-load  of 
Haskell's  cattle  was  sold  there  by  Allyn,  Smith  &  Co.  and 
part  of  the  proceeds  of  the  sale  of  this  car-load  of  cattle 
was  applied  on  the  commission  note  of  f250  which  Allyn, 
Smith  &  Co.  held  against  Haskell,  and  the  remainder  of 
the  proceeds  of  the  sale  of  this  car-load  was  properly  ac- 
counted for.  The  other  three  car-loads  of  cattle  were  sold 
by  Allyn,  Smith  &  Co.  through  a  commission  firm  in  Chi- 
cago. By  direction  of  Allyn,  Smith  &  Co.  Haskell  went 
with  the  cattle  to  Chicago  bearing  a  letter  of  instructioD 
from  the  firm  to  the  Chicago  commission  company.  The 
proceeds  of  the  sale  of  the  cattle  in  Chicago  were  remitted 
by  draft  to  Allyn,  Smith  &  Co.  and  this  draft  they  placed 
to  their  credit  in  the  plaintiff  bank  on  the  30th  day  of 
January,  1895,  one  day  before  Haskell's  note  became  due. 
On  the  day  that  this  draft  was  placed  to  the  credit  of 
Allyn,  Smith  &  Co.  at  the  bank  their  account  was  oftf- 
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drawn  f  1,187.03  and  the  firm  was  then  insolvent.  The 
trial  court  found  that  the  bank  knew  the  condition  of 
Allyn,  Smith  &  Co  at  the  time  this  draft  was  placed  to 
their  credit,  and  the  evidence  fully  sustains  this  finding  of 
fact.  The  court  also  found  that  the  bank  knew  that  the 
draft  was  for  the  proceeds  of  cattle  which  Allyn,  Smith  & 
Co.  had  sold  on  commission,  and  that  by  slight  effort  they 
could  have  ascertained  from  that  company  who  the  owner 
of  the  cattle  was. 

It  is  conceded  by  counsel  for  the  plaintiff  bank  that  if 
this  shipment  of  cattle  had  been  made  to  Allyn,  Smith  & 
Co.  after  the  note  became  due  and  the  three  days  of  grace 
thereon  had  expired,  then,  under  the  course  of  dealing 
shown  to  have  existed  between  Allyn,  Smith  &  Co.  and  the 
bank,  as  well  as  by  the  conditions  of  the  mortgage  above 
set  out,  Allyn,  Smith  &  Co.  would  have  been  authorized 
to  receive  the  proceeds  of  the  sale  of  the  cattle  in  part  pay- 
ment of  the  debt  in  controversy,  provided  they  had 
sold  them  on  commission  in  South  Omaha;  but  thev  con- 
tend  that  as  the  cattle  were  shipped  three  days  before  the 
note  was  due  and  were  sold  in  Chicago  and  not  in  South 
Omaha,  that  Allyn,  Smith  &  Co.  exceeded  the  authority 
of  their  agency  in  making  the  collection  and  the  bank  is 
not  bound  by  the  payment  made  to  them.  In  the  court 
below  the  bank  tried  the  case  on  the  theory  that  Haskell 
had  shipped  these  cattle  to  Chicago  on  his  own  responsi- 
bility, but  the  evidence  at  the  trial  clearly  and  unmistak- 
ably shows  that  Allyn,  Smith  &  Co.  and  not  Haskell  nego- 
tiated the  sale  of  the  cattle  at  Chicago,  and  the  trial  court 
so  determined  in  his  findings  of  fact. 

An  inspection  of  the  condition  of  the  chattel  mortgage 
shows  that  there  is  no  provision  made  as  to  where  the 
commission  firm  should  sell  the  cattle.  The  only  require- 
ment being  "that  they  should  be  consigned  to  Allyn,  Smith 
&  Co.,  mortgagee  aforesaid,  at  South  Omaha,  Nebraska,  to 
be  sold  on  commission";  so  that  Haskell  fully  complied 
with  this  condition  of  the  mortgage  when  he  consigned  the 
cattle  to  Ally%  Smith  &  Co.  at  South  Omaha^  and  it  was 
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not  for  him  but  for  the  firm  to  determine  on  what  maAet 
the  cattle  could  be  sold  to  the  best  advantage.  The  bank 
knew  the  condition  of  this  mortgage  when  they  purchased 
the  note,  and,  according  to  the  testimony  of  its  cashier, 
they  expected  Allyn,  Smith  &  Co.  to  collect  this  note  by 
selling  cattle  covered  by  the  mortgage  shipped  to  them 
by  Haskell  and  applying  the  proceeds  of  the  sales  on  the 
note.  If  they  desired  to  limit  the  authority  of  Allyn, 
Smith  &  Co.  to  sell  these  mortgaged  cattle  at  South  Omaha, 
they  should  have  notified  Haskell  of  such  limitation. 

We  do  not  look  with  much  favor  on  the  contention  of 
plaintiff  bank  that  Haskell  should  be  denied  this  credit 
because  the  payment  was  made  one  day  before  the  note 
became  due  and  four  days  before  grace  had  expired  on  it 
We  do  not  think  a  debtor  should  ordinarily  be  panisbed 
for  overdiligence  in  meeting  his  obligations;  and  when 
we  consider  the  possible  and  probable  delays  in  shipping 
cattle  a  long  distance  to  market,  as  was  necessary  in  this 
case,  and  in  negotiating  the  sale  of  them  after  they  have 
arrived,  we  hesitate  to  say  that  the  evidence  in  the  record 
shows  Haskell  to  have  been  guilty  of  such  a  degree  of 
reprehensible  overanxiety  to  meet  an  honest  debt  the  very 
day  it  became  due  as  would  warrant  us  in  denying  him 
this  credit  for  having  confederated  with  the  bank's  agent 
in  this  kind  of  a  conspiracy. 

It  is  lastly  contended  by  counsel  for  plaintiff  bank  that 
the  proceeds  of  the  draft  rec'eived  by  Allyn,  Smith  &  Co. 
for  the  sale  of  the  Haskell  cattle  were  not  applied  on  the 
overdraft  that  firm  had  at  the  bank,  but  were  checked  ont 
by  that  firm  before  the  bank  discovered  the  true  nature  of 
the  draft.  The  bank  does  not  deny  that  Allyn,  Smith  &  Co, 
was  overdrawn  ?1,187  when  the  draft  was  deposited  by 
them,  but  they  claim  that  on  the  same  day  other  deposits 
were  made  by  this  firm  in  addition  to  the  draft  which  made 
their  total  deposit  for  that  day  $3,053.36,  and  that  a  large 
number  of  checks  drawn  by  Allyn,  Smith  &  Co.,  aggregat- 
ing 11,985.52,  were  paid  the  same  day,  leaving  an  over- 
draft against  their  account  at  the  close  of  business  that 
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5  day  of  fll9.19.    This  is  a  theory  that  was  m 

I  in  the  pleadings  filed  in  the  court  below,  an< 

f  rule  announced  by  this  court  in  the  case  of  Cc    i 

t  Omaha  National  Bank,  46  Neb.,  756,  65  N.  \^ 

r  this  theory,  to  have  been  available,  should  ha 

g  cially  pleaded. 

ii  In  the  court  below  plaintiff  bank  presented   I 

a  that  Allyn,  Smith  &  Co.  had  settled  with  thi 

k  for  the  proceeds  of  the  draft  in  dispute  and  tl 

,  had  given  him  its  note  and  some  securities  in  S4 
i  its  liabilities  to  him  on  this  draft.     This  tl  i 

,1^  tempted  to  sustain  by  the  testimony  of  its  ca  I 

p  evidence  did  show  that  the  cashier  of  the  bank 

I  hold  some  securities  of  Allyn,  Smith  &  Co.  as 

^  Haskell  and  the  Big  Springs  Land  &  Cattle  Cor  | 

u  he  endeavored  to  persuade  Haskell  that  thes< 

f,  and  a  note  of  the  firm,  for  the  amount  of  this  i 

^  all  he  could  ever  get  and  that  he  had  better 

But  Haskell  testifies  that  after  showing  the  pa 
jj  attorney  and  being  advised  by  him  he  refusec 

them  and  return  them  to  the  cashier  of  the  banl 
flicting  testimony  on  this  question  the  trial  c< 
the  issue  in  favor  of  Haskell. 

It  would  therefore  seem  that  the  trial  court 
justified  in  holding  that  the  firm  of .  Allyn,  Se 
were  the  authorized  agents  of  the  plaintiff  ba  i 
lecting  the  amount  due  on  this  note  from  the  j  i 
the  cattle  sold  under  the  conditions  of  the  chatte 
given  to  secure  the  note,  and  that  defendant,  hav 
a  payment  to  an  agent  of  plaintiff  having  authc 
ceive  it  in  the  manner  in  which  it  was  made,  is 
his  credit  for  such  payment,  although  the  ageii 
have  the  note  in  his  possession  at  the  time  thd 
was  made.    Stuart  v.  Stonebraker,  63  Neb.,  554 ; 
National  Bank  v.  Johnson^  30  Fed.  Rep.,  588. 

We  also  think  that  the  theory  of  the  learned  t] 
that  the  draft  for  the  proceeds  of  the  cattle  in  di 
clearly  a  trust  fund  which  did  not  lose  its  chi 
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such  bj  being  deposited  in  the  bank  to  the  credit  of  Allyn, 
Smith  &  Co.,  is  fully  justified  by  all  the  evidence  con- 
nected with  this  transaction.  In  fact  the  testimony  in 
this  case,  so  far  as  the  theory  of  the  disputed  draft  being 
a  tmst  fund  is  concernc^d,  places  it  clearly  within  the  rule 
announced  by  this  court  in  Cody  v.  South  Omaha  National 
Bank,  supra;  also,  Cody  v.  South  Omaha  National  Bank, 
49  Neb.,  125,  68  N.  W.  Rep.,  358;  also  by  Union  Stock 
Yards  National  Bank  v.  Campbell,  ante,  page  72.  This 
doctrine  is  also  supported  by  Union  Stock  Yards  Bank  v. 
Oillcspie,  137  tJ.  S.,  411;  Clemmer  v.  Drovers'  National 
Bank,  41  N.  E.  Rep.  [111.],  728. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Babnes  and  Podnd,  CC,  concur. 

Affirmed. 

Pound,  C,  concurring. 

I  concur.  By  the  express  terms  of  the  mortgage,  the 
mortgaged  cattle  were  to  be  consigned  to  Allyn,  Smith  & 
Co.  to  be  sold  on  commission.  The  cashier  testifies  that 
the  bank  expected  them  to  collect  the  note  by  selling  the 
cattle.  It  is  clear  that  the  cattle  were  sold  under  the  mort- 
gage and  in  the  manner  contemplated  thereby.  That  this 
was  done  at  a  time  when  the  mortgagor  could  not  have 
been  compelled  to  sell  or  to  permit  a  sale,  can  not  be  ma- 
terial. No  sale  could  have  been  had  at  the  mortgagor's 
instance  without  the  consent  of  the  mortgagees.  The  cat- 
tle were  sold  as  the  mortgage  provided,  at  the  instance  of 
Allyn,  Smith  &  Co. ;  and  in  procuring  and  making  the  sale 
BO  as  to  have  the  money  ready  at  maturity  of  the  note,  the 
latter  only  did  what  was  expected  of  them.  As  the  cattle 
were  sold  under  the  mortgage,  the  proceeds  should  be  ap- 
plied upon  the  mortgage  debt.  The  sale  was  required  to  be 
on  commission  through  Allyn,  Smith  &  Co.  It  was  for 
the  bank  to  see  that  they  accounted  to  it  for  the  money 
which  they  cnllooted  and  the  bank  intended  them  to  collect 
pursuant  to  iliu  iiruvisiuus  ol  liie  iiiui-tgage. 
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The  City  op  Crete  v.  Hbney  O.  Hendricks. 

Filed  April  17,  1902.    No.  11,652. 
Commissioner's  opinion.    Department  No.  3. 

1.  Pleading:    General  Denial  in  Reply:    Sufficienct.    A  reply  deny- 

ing "each  and  every  allegation  of  new  matter"  contained  in  the 
answer,  while  yulnerable  to  a  motion  for  a  more  definite  and  cer- 
tain denial,  if  not  so  assailed,  is  sufficient  to  put  in  issue  the 
affirmative  matters  contained  in  the  answer. 

2.  Damages:  Personal  Injuries:  Exhibiting  Injtted)  Member  to  Jury. 

In  an  action  for  personal  injuries  it  is  not  error  to  permit  the 
plaintiff  to  exhibit  the  injured  member  to  the  Jury  after  the  in- 
troduction of  evidence  to  the  effect  that  it  was  permanently  in- 
jured as  and  in  the  manner  alleged  in  the  petition,  and  that  its 
condition  at  the  time  exhibited  was  wholly  due  to  such  injury. 

8.  Trial:  Request  for  Special  Findings:  Discretion  of  Court.  A  re- 
quest for  special  findings  is  addressed  to  the  sound  discretion  of 
the  trial  court,  and  its  ruling  thereon  will  not  be  disturbed,  unless 
it  appear  there  has  been  an  abuse  of  discretion. 

4.  Appeal  and  Error:  Examination  of  Witness:  Objection  to  Ques- 
tion :  Offer  of  Proof.  The  ruling  of  the  trial  court  sustaining  an 
objection  to  a  question  propounded  to  a  witness  will  not  be  re- 
viewed in  the  absence  of  an  offer  showing  what  the  party  com- 
plaining of  such  ruling  expected  to  prove  by  the  witness. 

6.  Damages:  Personal  Injuries:  Sufficiency  of  Evidenge.  Evidence 
examined,  and  held  sufficient  to  sustain  the  verdict 

Error  from  the  district  court  for  Saline  county.    Tried 
below  before  Hastings,  J,    Affirmed. 


Q,  H.  Hastings^  for  plaintiff  in  error. 
J,  H.  Orimm  and  A.  B.  Scott,  contra. 

Albert,  O. 

This  action  was  brought  by  Henry  O.  Hendricks  against 
the  city  of  Crete  to  recover  for  injuries  sustained  by  the 
plaintiff  by  reason  of  defects  in  one  of  the  sidewalks  of 
the  defendant.  There  was  a  verdict  and  judgment  for  the 
plaintiff.    The  defendant  brings  error. 

Complaint  is  made  of  the  ruling  of  the  court  on  a  mo- 
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tion  of  the  defendant  to  require  the  plaintiff  to  separately 
state  and  number  his  causes  of  action,  and  on  another,  by 
the  same  party,  to  strike  a  certain  paragraph  of  the  peti- 
tion. The  record  discloses  that  such  motions  were  filed, 
but  fails  to  sliow  that  they  were  ever  passed  on  by  the 
court.  That  this  court  can  not  review  rnlings  not  shown 
by  the  record  is  obvious. 

The  defendant  pleaded  certain  affirmative  matters  in 
defense  of  the  action.  The  reply  of  the  plaintiff  was  as 
follows:  "Now  comes  the  said  plaintiff,  and  [for]  his 
reply  to  defendant's  answer  filed  herein  denies  each  and 
every  allegation  of  new  matter  therein  contained,  and  each 
and  every  allegation  therein  that  is  in  conflict  with  and  in 
any  way  contradicts  the  allegations  in  plaintifTs  petition 
contained."  The  defendant  insists  that  the  foregoing  re- 
ply doCT  not  constitute  a  denial  of  the  affirmative  matter 
in  the  answer,  and,  consequently,  that  such  new  matter 
stands  admitted.  The  reply  was  vulnerable  to  a  motion 
for  a  more  definite  and  certain  denial.  It  was  not  assailed 
in  that  way,  nor  in  any  other  way,  except  in  the  motion 
for  a  new  trial.  Under  such  circumstances,  it  will  be  held 
to  be  just  what  it  purports  to  be,  a  denial  of  "each  and 
every  allegation  of  new  matter"  contained  in  the  answer. 

The  injury  alleged  to  have  been  sustained  by  the  plain- 
tiff was  to  his  foot.  He  was  permitted  over  defendant's 
objection  to  exhibit  the  injured  foot  to  the  jury.  This  is 
assigned  as  error.  The  foot  was  exhibited  to  the  jury 
after  the  introduction  of  evidence  to  the  effect  that  it  had 
been  permanently  injured  as  and  in  the  manner  alleged  in 
the  petition,  and  that  its  condition  at  that  time  was  wholly 
due  to  such  injury.  There  was  no  error  in  the  ruling  of 
the  court  on  this  point. 

The  defendant  submitted  a  request  for  special  findings 
on  certain  questions.  The  request  was  denied,  and  such 
denial  is  now  assigned  as  error.  A  request  for  special 
findings  is  addressed  to  the  sound  discretion  of  the  trial 
court,  and  its  rulings  thereon  will  not  he  disturbed,  unless 
it  appear  that  there  has  been   an   abuse  of  discretion. 
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Floaten  v.  Ferrell,  24  Neb.,  at  page  353;  Man 
V.  Kilpatricky  25  Neb.,  at  page  119 ;  Nebrash 
surance  Co.  v.  Christiensen,  29  Neb.,  at  pa^ 
questions  submitted  partook  largely  of  the 
cross-examination,  and  were  directed,  for  the 
evidential  rather  than  to  the  ultimate  facts 
There  was  no  abuse  of  discretion  in  denying 

It  is  next  urged  that  the  court  erred  in  si 
jections  to  certain  questions,  propounded  to  o 
ant's  witnesses.  Such  rulings  were  followed 
of  the  defendant  showing  what  it  expected 
such  witness.  Such  omission  precludes  a  r 
ruling  in  question. 

Complaint  is  made  of  the  refusal  of  the  c 
certain  instructions  alleged  to  have  been  teni 
defendant.  The  record  does  not  disclose  thai 
ant  tendered  any  instructions.  Under  the  I 
fused  Instructions"  are  several  instructioi 
which  bear  the  indorsement  "Eefused,  plaint 
and  others  "Eef used,  defendant  excepts."  Bj 
were  tendered  does  not  appear,  except  by  inf( 
assuming  that  the  defendant  tendered  the  ins 
question,  it  was  not  error  to  refuse  them, 
ground  was  fully  covered  by  instructions  g 
court  on  its  own  motion. 

It  is  claimed  that  the  damages  ^are  excessi 
the  verdict  is  not  sustained  by  sufficient  evi 
have  examined  the  evidence,  and  are  satisfies 
ample  to  sustain  the  verdict 

It  is  recommended  that  the  judgment  be  affii 

Ames  and  Duffie,  CO.,  concur. 
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Connecticut  Trust  &  Safe  Deposit  Co.  v.  Trumbo. 
CONNBCTICUT    TrI^ST    &    SAFE    I)EIH)SIT    CJoMPANY,    APPSr 

LANT,  V.  Asa  Tbuaibo  et  au,  appellees. 

Filed  April  17,  1902.    No.  11,653. 
Commissioner's  opinion.    Department  No.  1. 

1.  Bills  and  Notes:  Indorsement  Before  Dcte  as  Collateral:    Bona 

Fides.  Where  a  negotiable  promissory  note  is  indorsed  and  trans- 
ferred, before  due,  as  collateral  security  for  a  loan  of  money  then 
made,  the  pledgee  without  notice  is  a  holder  for  value. 

2.  Principal    and    Agent:     Collection    of    Principal:     Evidence  or 

Agency.  Evidence  examined,  and  held  not  sufficient  to  show  that 
F.  was  the  agent  of  the  pledgee  of  the  note  to  collect  the  principal 
of  the  debt. 

Appeal  from  the  district  court  for  Hitchcock  county. 
Tried  below  before  Norris,  J.    Reversed  uHth  directions. 

Flanshnrg  &  Willia/ms^  for  appellant 

F.  L  Foss,  F.  W.  Buttottj  B.  Y.  Kohout  and  B.  D.  Brovcn, 
contra. 

Day,  O. 

On  September  1,  1888,  Asa  Trumbo  obtained  a  loan  of 
yrOO  from  the  Loan  &  (luarantee  Company  of  Hartford, 
Connecticut,  and  as  evidence  thereof  executed  his  coupon 
bond,  due  September  1,  1893,  in  favor  of  said  company, 
secured  by  a  mortjj^age  upon  real  estate  in  Hitchcock 
county.  By  the  terms  of  the  bond  it  was  payable  at  the 
office  of  the  payee  in  Hartford,  Connecticut.  The  bond 
and  mortgage  wore  subsequently  transferred  to  the  ap- 
pellant, who  brought  this  suit  to  foreclose  the  mortgage. 
In  the  petition  it  is  alleged  that  appellant  is  the  owner  and 
holder  of  the  bond  and  mortgage  for  value  before  ma- 
turity. The  defendant,  James  Widgery,  who  was  a  sub- 
sequent purchaser  of  the  mortgaged  premises,  by  his  an- 
swer denied  the  ownei-ship  of  the  bond  and  mortgage  bj 
appellant  and  also  pleaded  payment  on  September  1, 1893, 
to  F.  I.  F0SS9  whO;  it  was  alleged,  was  the  agent  of  the 
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Loan  &  Guarantee  Company.     Upon  the  tri 
below  found  for  the  defendants,  and  decreed  a  i 
and  discharge  of  the  mortgage.    To  review  tl  i 
the  plaintiff  has  brought  the  case  to  this  cou  I 

There  is  no  doubt  but  that  the  amount  d 
bond  at  the  date  of  its  maturity  was  paid  to  ] 
the  pleadings  the  only  question  which  need  I  i 
is  whether  the  appellant  was  the  owner  and  1  i 
bond  and  mortgage  at  the  time  of  the  paym  i 
The  theory  upon  which  the  case  was  tried  in    I 
low  was  that  appellee  was  not  the  owner  ai  i 
the  bond  and  mortgage  for  value,  but  that  th 
the  property  of  the  Loan  &  Guarantee  Compa  i 
the  payment  to  Foss  as  the  agent  of  the  lat  i 
was  a  discharge  of  the  debt. 

It  was  shown  beyond  dispute  that  the  not 
gage  were  transferred  to  the  appellant  on  Si  | 
1888,  under  and  in  pursuance  of  an  agreem 
the  Loan  &  Guarantee  Company  and  the  i 
January,  1886,  by  the  terms  of  which  the  ap 
the  note  and  mortgage  as  a  pledge  or  collat^  i 
for  the  payment  of  certain  debenture  bonds 
&  Guarantee  Company.    This  agreement  is  q  i 
and  will  not  be  set  out  here.    It  is  set  out  in  f 
strued  with  reference  to  facts  almost  identic  i 
case  at  bar  in  C onivecticut  Trust  &  Safe  De 
Fletcher,  61  Neb.,  166,  85  N.  W.  Rep.,  59.    In 
in  that  case,  the  question  as  to  whether  the  ag 
titled  the  holder  of  the  note  and  mortgage  to  a  I 
and  privileges  of  a  holder  for  value  before  mi 
court  said :  "The  contract  between  the  loan  cd 
the  trust  company  [appellant],  quoted  abovii 
trust  company  the  holder  for  this  mortgage  j 
trust  as  security  for  the  payment  of  the  debei 
of  the  loan  company.    The  note  and  mortgage 
in  pledge,  that  fact  entitled  the  holder,  the  truj 
to  all  rights  and  privileges  of  a  holder  for  v 
maturity." 


852  NEBRASKA  REPORTS.     [Unofficial. 

Connecticut  Trust  &  Safe  Deposit  Co.  v.  Trumbo. 

The  testimony  also  showed  that  after  the  appellant  took 
possession  of  the  bonds,  coupons  and  mortgage,  the  inter- 
est upon  the  debenture  secured  thereby  was  paid  by  the 
Loan  &  Guarantee  Company  and  the  appellant,  as  pro- 
vided by  the  terms  of  the  agreement,  cut  from  the  collateral 
notes  in  its  possession,  among  them  the  Trumbo  note,  the 
due  interest  coupons  and  surrendered  them  to  the  Loan  & 
Guarantee  Company,  who  forwarded  them  to  Foss  for  col- 
lection. In  collecting  these  coupons,  Foss  acted  as  the 
agent  of  the  Loan  &  Guarantee  Company.  There  was  no 
correspondence  or  business  transactions  whatever  between 
Foss  and  the  appellant  nor  was  there  any  testimony  tend- 
ing to  show  that  Foss  or  the  Loan  &  Guarantee  Company 
were  acting  as  the  agents  for  the  appellant  in  making  the 
collection.  Were  this  a  contest  between  the  defendant  and 
the  Loan  &  Guarante^  Company  we  would  have  no  hesi- 
tancy in  holding  that  Foss  was  its  agent  and  authorized 
to  collect  the  principal  upon  the  debt,  the  facts  would 
then  have  brought  it  within  the  rule  announced  in  Boot 
V.  Fast,  58  Neb.,  498.  But  the  facts  proved  are  not  suffi- 
cient to  show  that  either  the  Loan  &  Guarantee  Company 
OP  Foss  was  the  agent  of  the  appellant  to  collect  the  prin- 
cipal sum  due  upon  the  loan,  or  that  any  act  of  the  appel- 
lant would  justify  the  defendants  in  relying  on  Foss's 
authority  to  act  as  agent  of  appellant. 

The  record  in  the  case  now  before  us  is  substantiallv  a 
duplicate  of  the  record  in  Connecticut  Trust  d  Safe  De- 
posit Go.  V.  Fletcher,  supra,  and  we  consider  that  case 
decisive  of  the  questions  here  presented. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed,  and  the  cause  remanded  with  di- 
rections to  enter  decree  for  plaintiff  for  amount  due  upon 
the  note  and  mortgage. 

Hastings  and  Kirkpatrick,  CO.,  concur. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  with  directions  to  enter  decree  for  amount 
due  upon  note  and  mortgage. 

RbVBBSHD  with  DIBBGnON& 
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Oavid  B.  Buck  v.  Eichard  HoGBBooMy  by  Louis  Lbsibub, 

Guardian. 

Filed  Mat  8,  1902.    No.  9918. 
Commissioner's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:    Instbugtioxs:     Complaint  En  Masse.     Com- 

plaint en  masse  of  refusal  of  five  instructions  not  considered 
where  it  is  apparent  that  at  least  two  of  them  were  properly 
refused. 

2.  Appeal  and  Error:    Instbugtions :    An  instruction  identical  in  sub- 

stance with  one  asked  by  the  complaining  party  furnishes  no 
grounds  of  error. 

3.  Broker:     Right  of  Owneb  to   Sell:     Instbugtions:     Commission. 

Where  party  claims  compensation  as  real  estate  broker  for  procur- 
ing a  purchaser  of  lands  and  no  exclusive  right  of  sale  was 
claimed,  an  instruction  to  the  effect  that  the  seller  had  a  right  to 
trade  his  own  property,  and  that  if  the  broker  was  not  Instru- 
mental in  bringing  about  the  making  of  a  contract,  he  could  re- 
cover no  commission  on  it,  held  proper. 

4.  Broker:   Interest  in  Contract:   Bona  Fides:    Instbugtions.    "Where 

evidence  tended  to  show  an  interest  in  the  contract  of  purchase 
on  the  part  of  real  estate  broker,  instruction  that  he  must,  to 
entitle  him  to  commissions,  act  in  good  faith  and  in  the  interest 
of  his  employer,  held  not  erroneous. 

5.  Appeal  and  Error:    Instructions:    Pbepondebangb  and  Weight  of 

E^rmENCE.  Not  error  to  couple  with  instruction  as  to  preponder- 
ance of  evidence  a  correct  statement  of  proper  tests  as  to  its 
weight. 

6.  Appeal  and  Error:    Transactions  in  Dispute:    Findings.    The  trial 

court's  determination,  as  to  what  transactions  are  sufficiently  con- 
nected with  those  out  of  which  the  matter  in  dispute  arose  to  be 
considered  by  the  jury  in  passing  upon  it  will  not,  unless  clearly 
wrong,  be  disturbed; 

7.  Guardian  and  Ward:    Action  by:    Absence  of  Plaintiff:    Finding 

OF  Insanity  as  Reason  fob  Absence.  Where  an  action  is  carried 
on  by  a  guardian,  it  is  not  error  to  allow  a  showing  of  his  ap- 
pointment and  of  a  finding  that  plaintiff  is  insane  solely  to  ac- 
count for  the  latter's  absence. 

8.  Broker:    Commission:    Evidence.    Evidence  found  sufficient  to  sus- 

tain verdict  for  plaintiff. 

Opinion    upon    reinstatement    after    cause    had    been 
stricken  from  the  docket. 
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Buck  V.  Hogeboom. 

Error  from  the  district  court  for  Douglas  countj. 
Tried  below  before  Dickinson,  J.  Jtidginent  below  af- 
finned. 

Martin  Langdon,  for  plaintiff  in  error. 

John  P.  Breen,  contra. 

Hastings,  C. 

This  action  was  originally  instituted  in  the  county  court 
for  Douglas  county  and  thence  taken  on  appeal  to  the  dis- 
trict court.  Plaintiff's  claim  in  the  action  was  for  |250 
on  account  of  rents  collected  for  houses  in  Omaha  as  is 
alleged  by  defendant  in  the  capacity  of  agent  for  plaintiff, 
Hogeboom.  The  defendant  admitted  collecting  the  rents 
to  the  amount  of  f223.25,  but  claimed  to  have  paid  out 
f 81.01  for  repairs ;  that  he  was  entitled  to  f 23  commission 
for  collecting  the  rents  and  f  10  for  his  services  in  connec- 
tion with  the  repairs.  He  also  set  up  a  counter-claim  for 
f 450  for  procuring  a  purchaser  for  certain  lands  in  town- 
ship 13,  range  14  east  of  the  6th  P.  M.  Because  of  this 
counter-claim  he  allied  there  was  due  him,  after  deduct- 
ing all  the  plaintiff  was  entitled  to  on  account  of  the  rents 
collected,  the  sum  of  $340.26.  Plaintiff  in  reply  denied 
listing  the  real  estate  for  sale ;  denied  employing  the  de- 
fendant to  sell  or  exchange  lands,  and  alleged  that  the 
defendant  and  one  Campbell,  his  partner,  and  Campbell^s 
wife  sought  out  the  plaintiff  for  the  purpose  of  procuring 
an  exchange  of  worthless  real  estate  for  some  valuable 
lands  of  the  plaintiff  and  fraudulently  induced  the  latter 
to  enter  into  a  contract  for  such  purpose;  that  in  these 
negotiations  defendant  was  acting  in  his  own  behalf  and 
not  that  of  the  plaintiff;  that  he  did  not  introduce  the 
plaintiff  to  Campbell  or  to  his  wife,  and  denied  generally 
the  defendant's  counter-claim.  The  jury  returned  a  ver- 
dict for  plaintiff  for  $155.77  and  found  against  defend- 
ant's counter-claim.  From  a  judgment  on  the  verdict, 
after  the  overruling  of  motion  for  new  trial,  tie  defendant 
brought  error  in  this  court 
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There  are  twenty-seven  assignments  in  tl 
error,  but  the  defendant,  in  his  brief,  comp 
certain  instructions  given  by  the  court,  and  ( 
of  five  others  asked  by  the  defendant,  and  of  ( 
in  the  admission  of  testimony,  and  that  the  ^ 
supported  by  the  evidence. 

So  far  as  the  refusal  of  the  instructions 
the  exception  is  to  the  refusal  of  all  five  en 
complaint  as  to  their  rejection  can  not  be  cons 
all  of  the  instructions  should  have  been  give 
V,  State,  60  Neb.,  380.    Instructions  2  and  4 
to  have  been  properly  refused.    The  second  1 
to  allow  defendant's  counter-claim  if  they  f( 
cured  a  new  contract  between  plaintiff  and 
bell  on  April  27,  1893,  and  the  fourth  ins    i 
defendant  was  entitled  to  recover  if  he  made  n 
procuring  the  new  contract  of  April  27.     B  i 
other  issues  and  were  rightly  refused. 

Instructions  6,  11, 12, 13  and  14,  given  by  tl  i 
excepted  to  separately  by  the  defendant  and  v>  I 
ined.    So  far  as  regards  the  sixth  instruction,  i 
ble  to  see  how  this  could  have  prejudiced  th 
and  it  is  in  substance  the  same  as  the  first  i 
asked  by  him.    It  is  to  the  effect  that  a  real  <  • 
is  entitled  to  his  commission  if  he  gets  a  purch 
and  able  to  take  the  property  at  the  terms  on  v  I 
left  with  him  for  sale.    In  the  form  given  by    i 
was  at  least  as  favorable  to  the  defendant  as 
which  he  had  requested  it,  and  he  can  complain  < 
in  this  respect. 

The  11th  instruction  told  the  jury  that  tl 
himself  retained  the  right  to  trade  and  disji 
property ;  it  also  told  the  jury  that  if  they  foui 
evidence  that  defendant  did  not  bring  the  pre 
chaser  or  her  husband  to  plaintiff's  notice,  and 
tiff  himself  knew  and  talked  with  either  or  bo 
about  the  proposed  trade  before  the  defendant 
them^  nothing  should  be  allowed  on  the  cou 
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It  is  complained  that  this  took  away  from  the  jury  the 
question  of  Mr.  Buck's  exclusive  right  to  sell -the  property. 
Such  objection  is  not  well  taken^  for  the  defendant  made 
no  claim  of  any  exclusive  right.  It  is  further  complained 
that  this  is  equivalent  to  instructing  the  jury  that,  if 
plaintiff  had  any  previous  acquaintance  with  the  pro- 
posed purchaser,  this  would  deprive  defendant  of  his  com- 
mission. The  instruction  certainly  bears  no  such  inter- 
pretation and  seems  to  be  fairly  applicable  to  the  evidence. 
There  was  evidence  tending  to  show  some  years'  acquaint- 
ance on  the  part  of  the  plaintiff  with  the  proposed  pu^ 
chaser's  liusband,  and  negotiations  for  a  trade  of  lands 
running  back  of  the  time  the  defendant  claims  the  lands 
were  listed  with  him  for  sale. 

The  12th  instruction,  also  complained  of,  told  the  jurj 
that  no  commission  could  be  recovered  unless  the  agent 
acted  with  entire  integrity  and  good  faith,  nor  if  the  agent 
was  acting  in  the  interest  of  the  proposed  purchaser  and 
against  that  of  his  principal,  Hogeboom.  There  was  evi- 
dence tending  to  show  that  the  defendant  had  an  interest 
in  the  proposed  purchase  and  was  to  have  received  some 
portion  of  the  lands  which  he  claimed  were  listed  with 
him  for  sale.  It  is  true  that  there  is  a  dispute  as  to  whether 
or  not  the  contract  by  which  this  interest  arose  was  a 
separate  transaction,  but  there  is  evidence  tending  to  show 
that  both  were  really  one  transaction ;  that  the  lands  had 
all  been  listed  at  the  same  time  and  that  the  supposed 
service  had  relation  to  both  transactions. 

The  14th  instruction  is  complained  of  by  the  defendant 
because  the  court,  in  connection  with  advice  to  the  jury 
as  to  what  is  a  preponderance  of  evidence,  took  occasion 
also  to  tell  the  jury  what  circumstances  might  be  taken 
into  consideration  in  weighing  it ;  that  it  is  not  alone  to  be 
determined  by  the  entire  pumber  of  witnesses,  but  also  by 
their  means  of  knowledge,  conduct  and  demeanor  in  testi- 
fying, their  interest  or  lack  of  interest,  if  any,  in  the  suit, 
the  probability  or  improbability  of  their  statements,  and 
the  facts  and  circumstances  shown  at  the  trial  which 
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might  go  to  determine  the  weight  of  their  evi< 
impossible  to  see  how  the  joining  of  this  with 
as  to  the  necessity  of  a  preponderance  could  h 
misleading  effect  and  the  instruction  seems 
jectionable  in  itself.  The  jury  were  told  in 
struction  that  they  were  to  pass  on  the  credil 
witnesses  and  determine  the  weight  of  the  evic 

Complaint  is  made  of  the  admission  of  Exhi 
is  a  contract  between  the  plaintiff  and  the  de 
gether  with  John  M.  Campbell,  for  the  sale  ai 
of  certain  lands  which  formed  a  part  of  those 
by  the  defendant  as  having  been  listed  with  hi 
tiflf  for  sale  at  |75  per  acre.    The  contract  its( 
the  other  one  made  with  Emma  Campbell  on 
missions  are  claimed.    It  recites  that  the  latte 
on  the  same  ddte  and  described  the  premises  pi 
selling  as  the  remainder  of  a  tract  embraced  in 
contract  with  Emma  Campbell.    There  is  evidei 
to  show  that  the  disposition  of  the  entire  tra 
of  the  conditions  of  any  transfer  of  a  portion  of 
Campbell.    It  is  clear  that  it  was  competent  f 
to  consider  the  contract  shown  in  Exhibit  7  in 
with  that  shown  by  the  defendant  in  Exhibit  1 
the  counter-claim  for  commission  was  based,  ai 
jury  was  warranted  in  finding  that  they  were  be 
the  same  transaction. 

Complaint  is  also  made  of  the  admission  of 
tended  to  show  roughly  the  relative  positions 
eral  tracts  of  land  involved.  No  good  reason  is 
why  it  is  not  competent  for  the  purpose  for  wl 
introduced  and  suflBciently  accurate  to  answer 
pose.  It  contained  information  of  importance  i 
and  was  verified  sufficiently  to  indicate  its  ti 
ness  for  such  use. 

Complaint  is  also  made  as  to  the  admission  of 
copy  of  the  proceedings  finding  the  plaintiff  i 
appointing  a  guardian  for  him;  this  was  admi 
and  expressly^  to  account  for  his  absence  and  f( 


that  a  ^ardian  had  appeared  for  him  at  defendanfa  re- 
quest to  carry  on  the  action.  The  jury  were  told  clearly 
that  this  was  the  only  piirp<i8e  of  Ibis  evidence. 

Complaint  ia  also  made  of  the  Rlmwing  in  evidence  of  a 
mortiiHpe  by  plaintiff  to  Eiiinia  Campbell  for  $7,500,  which 
was  a  jKirt  of  the  transaction  in  the  proposed  exchange  of 
lands.  It  is  impfisaible  to  see  how  any  error  could  be 
predicated  upon  the  admiHsioD  of  this  raortgape  in  view 
of  the  fact  that  good  faith  and  acting  in  plaintiff's  interest 
on  the  part  of  the  defendant  in  making  the  exchange  with 
Emma  Campbell  are  expressly  denied  in  the  reply  and 
are  amoi^  the  issues  in  this  case.  It  is  claimed  that  this 
mortgage  vas  merely  to  secure  the  performance  by  plain- 
tiff of  his  part  of  the  agreement  for  an  exchange  and  that 
the  arraugement  for  it  by  defeudant  was  one  of  the  badges 
of  his  lack  of  good  faith  in  the  transaction. 

The  finding  of  the  jury  as  to  the  defendant's  right  to  this 
1450  commission  c]aime<l  by  him  seems  to  t>e  in  accord- 
ance with  the  weight  of  the  evidence  and  the  fair  inference 
to  be  drawn  from  the  circumstances  siirroundiog  the 
transaction,  and  it  is  not  believed  that  there  \»  any  prejudi- 
cial error  in  the  several  matters  complained  of. 

It  is  recommended  that  the  judgment  be  affirmed.       ^h 


Day  and  Kikkpateick,  CO.,  concur. 


AFFIRMHIfc^ 


NoTK,— January  22.  1903,  the  above  cause  was  africken  from  the 
dorkei  In  Ibla  court  because  of  a  failure  to  properly  revive  the  action 
after  the  death  of  one  of  the  parttea.  The  opinion  in  which  the  case 
is  stricken  may  be  found  In  63  Neb.,  GT2.  March  16.  1902.  orders  of 
revivor,  relnatatement  and  rehearing  were  made  and  a  resubmlBslon 
was  had  resulting  In  the  opinion  reported  above. — REifiBTES. 
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James  Boyd,  appellant,  v.  Frederick  W.  Pape,  appellee. 

Filed  May  8,  1902.    No.  10,379. 
Commissioner's  opinion.    Department  No.  2. 

1.  MortgAge  Foreclosure:    Payment  to  Agent  Sufficient:    Cancella- 

tion. When  the  money  for  the  payment  of  a  note  secured  by  mort- 
gage has  reached  the  hands  of  an  agent  authorized  to  collect  it, 
the  debt  is  paid,  and  the  mortgagor  Is  entitled  to  have  the  mort- 
gage, given  to  secure  the  debt,  canceled, 

2.  Kortgrage  Foreclosure:    Payment:    Sufficibngy  of  Evidence.     The 

evidence  examined,  and  held  sufficient  to  sustain  the  decree  of  the 
trial  court. 

Appeal  from  the  district  court  for  Boone  county.  Tried 
below  before  Albbkt,  J.    Affirmed. 

Charles  Riley  and  Flanshurg  d  Williams^  for  appellant 

J.  Dayton  Stire,  contra. 

Oldham,  0. 

On  December  5,  1888,  Maggie  Huetter  and  John  Fred- 
rick Huetter  obtained  a  loan  from  the  Globe  Investment 
Company  of  Boston,  Massachusetts,  in  the  amount  of 
|1,150,  due  in  five  years  from  that  date,  with  interest  at 
the  rate  of  six  per  cent  per  annum,  interest  payable  semi- 
annually. To  obtain  this  loan  they  gave  the  Globe  Invest- 
ment Company  their  note  secured  by  a  mortgage  on  cer- 
tain lands  in  Boone  county,  Nebraska.  On  or  about  the 
20th  day  of  October,  1892,  the  Huetters  sold  and- conveyed 
this  real  estate  subject  to  this  mortgage  to  the  defendant, 
Fredrick  W.  Pape.  This  note  and  mortgage  was  sold  and 
assigned  by  the  Globe  Investment  Company,  for  a  valuable 
consideration,  before  maturity,  to  John  Stuart  &  Co., 
Limited,  of  Manchester,  England,  and  by  the  latter  com- 
pany sold  and  assigned  to  James  Boyd,  the  plaintiff,  also 
for  a  valuable  consideration  and  before  maturity.  There 
was  no  notice  given  to  the  Huetters  or  to  the  defendant, 
Pape,  of  either  of  these  assignments,  nor  is  there  any  claim 
made  that  either  had  knowledge  thereof.    At  the  maturity 


Boyd  T.  Pape. 

of  the  note  Pape  paid  this  debt  in  full  to  the  Globe  Inves^ 
ment  Company,  as  he  had  been  notified  to  do  by  it.  This 
payment  was  made  in  December,  1893,  but  the  money  was 
not  turned  over  to  John  Stuart  &  Co.  by  the  Globe  Invest- 
ment Company.  With  this  condition  of  affairs  the  Globe 
Investment  Company  in  September,  1895,  went  into  the 
hands  of  a  receiver  and  was  practically  insolvent  at  the 
time.  With  all  hopes  of  collecting  the  money  fi;om  the 
Globe  Investment  Company  gone  the  assignee  of  this  note 
and  mortgage  began  this  action  in  the  district  court  for 
Boone  county,  Nebraska,  for  the  purpose  of  foreclosing 
the  mortgage  on  the  land.  Upon  a  trial  thereof  a  decree 
was  rendered  in  favor  of  the  defendant,  annulling  and 
cancelling  the  mortgage  and  the  cloud  created  thereby 
upon  tlie  title  removed,  as  prayed  for  in  his  answer.  Prom 
this  decree  the  plaintiff  appeals  to  this  court. 

This  decree  is  based  upon  the  theory  that  the  Globe  In- 
vestment Company  was  the  agent  of  John  Stuart  &  Co., 
Limited,  for  the  collection  of  this  debt,  and  this  is  the  main 
question  presented,  as  Mr,  Boyd  the  plaintiff  swears  in 
his  testimony  that  "I  instructed  my  bankers  who  held  the 
bond  and  mortgage  to  send  the  same  to  Messrs.  John 
Stuart  &  Co.,  Limited,  for  collection,  and  they  so  sent  it 
on  the  13th  day  of  November,  1893."  The  testimony  in 
this  case  is  elaborate,  clear,  positive  and  in  the  main  not 
conflicting.  Thp  evidence  shows,  in  substance,  that  the 
Globe  Investment  Company  of  Boston,  Massachusetts, 
made  loans  in  the  United  States  secured  by  real  estate 
mortgages;  that  John  Stuart  k  Co.,  Limited,  of  Man- 
chester, England,  were  dealers  in  this  class  of  securities 
and  purchased  from  the  Globe  Investment  Company  a 
large  number  of  these  mortgages,  including  the  Huetter 
mortgage;  these  transactions  covered  a  number  of  years 
and  amounted  to  over  ?1,000,000;  that  John  Stuart  &  Co. 
sold  these  mortgages  to  their  customers,  or,  as  its  officer 
termed  it,  "to  its  clients,"  and  as  a  part  of  its  business 
looked  after  the  clients'  interest  and  principal  when  dae 
and  remitted  the  amounts  to  the  holders  of  the  security. 
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This  mortgage  in  question  is  what  is  termed  by  the  in- 
vestment company  and  the  Stnart  company  as  between 
themselves  "a  guaranteed  security"  and  was  deemed  so 
by  virtue  of  the  following  contract  indorsed  on  the  back 
of  the  coupon  note  or  bond,  as  follows : 

"guaranty. 

"In  consideration  of  value  received  the  Globe  Invest- 
ment Company  hereby  guarantees  the  payment  of  each 
coupon  hereto  attached  at  maturity,  and  the  payment  of 
this  principal  note  vrfthin  two  years  after  maturity — with 
interest  after  maturity — at  the  rate  of  six  per  cent,  per 
annum,  payable  semi-annually;  provided  said  company 
shall  have  the  right  to  purchase  this  note  at  any  time  by 
paying  the  holder  hereof  its  face  value  and  accrued  inter- 
est at  date  of  payment ;  and  the  neglect  or  refusal  of  said 
holder  to  accept  such  payment  and  assign  and  deliver  to 
said  company  this  note  and  the  mortgage  given  to  secure 
it,  shall  release  said  company  from  all  further  liability 
hereon. 

"In  witness  whereof  the  said  Globe  Investment  Com- 
pany has  caused  its  corporate  seal  to  be  hereto  affixed  and 
this  guaranty  to  be  signed  in  its  name  and  behalf  by  its 
treasurer  this  eighteenth  day  of  December,  1888. 

"[Seal.]  GiiOBB  Investment  Company, 

"By  AiiLisoN  Z.  Mason,  TrecLsiirer." 

The  notes  and  mortgages  were  each  indorsed  in  blank 
by  the  investment  company  and  then  delivered  to  John 
Stuart  &  Co.,  Limited,  and  when  resold  by  it  the  name  of 
the  purchaser  was  inserted  in  the  blank  and  the  indorse- 
ment then  would  show  on  its  face  as  a  direct  indorsement 
from  the  investment  company  to  this  individual  purchaser, 
but  in  fact  this  blank  was  filed  by  the  Stuart  company  and 
the  investment  company  did  not  know  the  individual  pur- 
chaser and  had  no  business  relations  with.  him.  The  John 
Stuart  &  Co.,  Limited,  in  its  own  name  still  collected  the 
interest  and  principal  when  due  on  these  mortgages,  and 
when  BO  doing  it  did  not  apply  to  the  mortgagors  or  the 
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owners  of  the  land  mortsagtMl,  but  in  each  instance  the 
collections  were  made  through  or  from  the  Olobe  Invest- 
ment Company.  It  collected  nine  of  the  coupons  (all  bnt 
the  last)  in  this  manner  and  the  coupons  were  returned  to 
tlie  payor  shortly  after  each  payment  by  the  Globe  Invest- 
ment Company. 

The  testimony  of  Allison  Z.  Mason,  at  one  time  treasurer 
and  afterwards  president  of  the  Ulolje  Investment  Com- 
pany, is  before  us,  in  which  he  testified  in  part  as  follows: 

Q.  Please  state  fully  just  what  the  <ilobe  Investment 
Company  did  in  caring  for  the  loans  sold  to  John  Stuart 
&  Co.  and  by  them  sold  to  the  investors  in  England  or 


A.  The  company  collected  the  interest,  paid  the  taxes, 
attended  to  the  insarance,  examined  the  property,  col- 
lected the  principal,  foreclosed  the  mortgage  when  neces- 
sary, sold  the  land  after  foreclosurCj  notified  the  borrower 
of  interest  or  principal  due. 

Q.  What  part  of  the  work  in  care  of  the  loan  as  de- 
scribed by  yoQ,  if  any,  did  John  Stuart  &  Co.  do? 

A.  No  part. 

Q.  Does  your  statement  in  regard  to  the  care  of  loans 
sold  to  John  Stuart  &  Co.  include  each  and  every  loan  sold 
them? 

A.  Yes,  sir. 

Q.  In  those  loans  sold  to  John  Stuart  &  Co.  did  John 
Stuart  &  Co.  have  any  direct  communication  with  the  bor- 
rower? 

A.  No,  sir. 

He  further  testified  that  he  visited  John  Stoart  &  Co., 
Limited,  a  number  of  times  in  England  and  the  three 
principal  managers,  naming  them,  had  frequently  visited 
the  offices  of  the  01ol>e  Investment  Company  in  Boston 
and  at  these  various  times  these  practices  in  caring  for 
loans  were  discussed  by  the  officers  of  the  respective  com- 
panies and  were  fully  understood  and  approved  by  the 
nmnagers  of  the  John  Stuart  &  Co. ;  that  they  had  access 
to  the  books  of  the  investment  company  and  that  they  and 
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their  clients  owned  at  least  fifteen  per  cent,  of  the  capital 
stock  of  the  Globe  Investment  Company.  This  testimony 
is  corroborated  by  J.  Lowell  Moore,  the  treasurer  of  the 
Globe  Investment  Company. 

The  only  apparent  conflict  that  we  flnd  in  the  entire  tes- 
timony is  found  in  the  testimony  of  Richard  Heaton  Smith, 
taken  at  Manchester,  England,  on  behalf  of  plaintiff, 
which,  by  the  way,  does  not  show  what  relation  he 
sustained  to  John  Stuart  &  Co.,  Limited,  nor  his  means  of 
knowledge,  but  he  testifies  as  follows: 

Q.  Describe  the  course  of  dealing  between  John  Stuart 
&  Co.,  Limited,  and  the  Globe  Investment  Company  in  the 
matter  of  the  collection  of  interest  coupons. 

A.  So  long  as  John  Stuart  &  Co.,  and  John  Stuart  & 
Co.,  Limited,  continued  to  buy  securities  of  the  Globe  In- 
vestment Company,  that  is  up  to  the  close  of  1890,  they 
remitted  coupons  and  past  due  mortgages  direct  to  the 
Globe  Investment  Company  and  the  Globe  Investment 
Company  received  the  same  as  cash  remittances,  crediting 
the  account  of  Johii  Stuart  &  Co.,  or  John  Stuart  &  Co., 
Limited,  for  the  same. 

Q.  Then  up  to  the  time  of  which  you  speak  there  was  no 
question  of  collecting  notes  or  anything  of  the  kind;  the 
Globe  Investment  Company  simply  bought  them  back  at 
maturity? 

A.  Yes. 

He  further  says  that  in  December,  1890,  John  Stuart  & 
Co.,  Limited,  appointed  a  firm  in  New  York  city  as  its 
agents,  and  on  September  4,  1891,  changed  this  agency  to 
Boston  by  making  the  firm  of  Kidder,  Peabody  &  Co.,  of 
Boston,  its  agents.  This  agency,  the  evidence  clearly  shows, 
was  not  created  for  the  purpose  of  collecting  the  interest 
and  principal  of  these  loans  when  due  from  the  borrower, 
but  was  for  the  purpose  of  collecting  each  as  it  matured 
from  the  Globe  Investment  Company.  Prior  to  the  es- 
tablishment of  this  agency,  John  Stuart  &  Co.  conducted 
its  business  by  its  own  officers  directly  with  the  Globe  In- 
vestment Company ;  after  the  establishment  of  this  agency 


it  conducted  its  business  with  the  Globe  IHTestment  Com- 
pany through  this  agency.  The  character  of  the  business 
conducted  was  the  same  in  each  instance.  The  nature  of 
the  business  was  not  changed,  but  the  conduit  by  which 
it  was  carried  on  was  changed  from  direct,  by  itself,  to  in- 
direct, through  its  agency,  and  tliis  was  all  the  change 
made,  and  for  this  reason  this  agency  is  of  no  consequence 
in  the  determination  of  this  controversy.  Any  suggestion 
to  the  contrary  should  he  silenced  by  a  perusal  of  the  fol- 
lowing letter : 

"Manchestbk,  18th  April,  1894. 
"Messrs.  Globe  Investment  Co.,  Boston,  Mass. 

"Dear  Sir  :  We  had  this  pleasure  on  the  14th  inst.  and 
are  since  without  any  of  your  valued  favors. 

"D.  !)S5 ;  5,4485.  Holders  are  trustees.  They  ask  what 
prospects  there  are  of  repayment.  If  you  think  that  these 
should  be  renewed  and  borrower  unable  to  pay  them  off, 
kindly  advise  us  how  interest  has  been  kept  up  and  if  all 
taxes  are  paid  so  that  we  may  be  able  to  give  such  in- 
formation when  asking  them  to  grant  penewals. 

"For  John  Stuart  &  Co.,  Limited. 
"Thomas  Worthington." 

A  significant  fact  about  this  letter  is  that  it  is  speaking 
about  the  identical  loan  involved  in  this  action.  Its  num- 
ber is  5,4484.  This  letter  was  written  long  after  the 
establishment  of  this  purported  agency,  in  fact  after  the 
payment  of  this  loan  by  Pape,  and  it  would  seem  to  show 
that  John  Stuart  &  Co.,  Limited,  was  still  relying  on  the 
Globe  Investinent  Company  to  conduct  all  business  per- 
taining to  these  loans  with  the  borrower,  and  in  this  re- 
spect it  corroborates  the  testimony  of  the  witnesses  Mason 
and  Moore,  supra,  on  this  point.  This  evidence  clearly 
establishes  the  agency  upon  which  the  decree  is  based. 

This  conclusion  disposes  of  the  case,  and  therefore  we 
do  not  deem  it  necessary  to  express  any  opinion  on  the 
question  of  the  negotiability  of  the  note  under  the  peculiar 
form  of  indorsement  set  out.  in  this  opinion. 
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We  therefore  recommend  that  the  judgment 
trict  court  be  affirmed. 

Babnhb  and  Pound,  CO.,  concur. 

A]    I 


Ed  L.  Wiluts  v.  Habian  Oountt. 

Filed  Mat  8,  1902.    No.  10,682. 

Ck>mini8Bloner'B  opinion.    Department  No.  1. 

Appeal  and  Error:    Judgment  Debtob  Not  ▲  Pabtt  to  Eb  ; 

INCM9:   JuBiSDicnoN.    Where  a  judgment  Is  entered  in  I 
court  in  favor  of  a  party  to  the  proceedings,  and  erro 

judgment  is  prosecuted  to  this  court  without  making  i  < 

party  to  the  error  proceedings,  this  court  has  no  jui  ! 
determine  the  correctness  of  the  judgment. 

Error  from  the  district  court  for  Harlan  coun  ; 
below  before  Bball,  J.    Petition  in  error  dismu 

John  Everaon,  for  plaintiff  in  error. 

J.  G.  Thompson  and  TF.  8.  Morion,  contra. 

KiRKPATRICK,  C. 

This  is  an  error  proceeding  prosecuted  from  a   i 
of  the  district  court  for  Harlan  county,  in  which  i : 
judged  that  the  Harlan  County  Agricultural  So< 
entitled  to  recover  the  sum  of  $300  from  Harla : 
for  the  year  1897.     The  facts  in  the  controvers 
stated,  are:    The  Harlan  County  Agricultural 
situated  in  Harlan  county,  held  a  county  fair  e 
from  its  organization  in  1876  up  to  and  includii 
except  the  year  1894 ;  and  prior  to  July  13,  189' ' 
sented  to  the  county  board  a  certificate,  signed  by 
ident  and  secretary,  in  the  words  following: 

"To  S.  L.  Roberts,  clerk,  Harlan  county,  Nebrasli 

certifies  that  the  Harlan  County,  Nebraska,  Agri 

Society  held  its  annual  fair  for  the  year  1896,  Se: 

9, 10^  11^  and  12, 1896^  at  Orleans,  Ndt>raska;  that 
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of  f  50  has  been  raised  and  is  now  in  the  hands  of  the  treas- 
urer of  the  society,  and  the  said  agricultnral  society  is  en- 
titled to  the  appropriation  provided  and  directed  by  law 
from  the  county  treasury. 

"M.  B.  Holland,  Preaident. 

**D.  R.  Waqonbe,  Secretary." 

The  county  board,  on  Joly  13, 1897,  acting  on  this  claim, 
allowed  the  society  |300. 

It  farther  appears  that  a  second  agricnltural  society, 
known  as  the  Harlan  County  Fair  Association,  filed  a 
similar  certificate,  and  was  allowed  f  50.  From  the  action 
of  the  county  board  allowing  these  two  claims  plaintiff  in 
error,  who  was  a  taxpayer  of  the  county,  appealed  to  the 
district  court.  The  action  allowing  |50  to  the  Harlan 
County  Fair  Association  was  reconsidered  and  the  claim 
disallowed,  thus  eliminating  that  part  of  the  controversy. 

In  the  district  court,  plaintiff  in  error,  by  order  of  court, 
was  required  to  file  a  petition,  setting  up  his  reasons  why 
the  claim  of  the  Harlan  County  Agricultural  Society 
should  not  have  been  allowed.  To  this  petition  the  county 
of  Harlan  filed  an  answer,  admitting  the  official  char^ 
acter  of  the  board  and  the  allowance  of  the  claim,  and  de- 
nying generally  other  matters  pleaded  in  the  petition. 
Trial  was  had  to  the  court,  without  a  jury,  and  resulted  in 
a  judgment  that  the  agricultural  society  was  entitled  to 
recover  the  sum  of  f300  allowed  by  the  board.  From  this 
judgment  plaintiff  in  error  brings  the  case  to  this  court  for 
review.    No  brief  is  filed  by  defendant  in  error. 

It  is  apparent  that  this  court  has  no  jurisdiction  of  the 
question  involved.  In  a  controversy  of  this  character  tie 
interests  of  the  county  and  the  appellant  taxpayer  are 
identical,  and  no  issue  could  properly  be  raised  between 
them.  The  real  controversy  in  the  case  was  between  t^ 
claimant,  the  agricultural  society,  and  the  county.  As 
the  ease  stands  upon  the  record  presented,  the  agricultural 
society  is  not  even  a  party  to  the  proceedings,  and  does  not 
in  any  way  appear  in  this  court.  A  judgment  having  beeo 
entered  in  the  district  court  in  favor  of  the  agzicvUnxat 
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society,  it  is  clear  that  the  validity  of  such  juc 
not  be  examined  upon  error  proceedings  in  this 
out  by  proper  proceedings  making  the  agriculti 
a  party  herein.  This  has  not  been  done;  the  a 
society  is  not  made  a  party  by  the  petition  in  en 
summons  in  error  has  been  served  upon  it,  anc 
been  no  appearance  herein  by  the  society.  It  ii 
recommended  that  the  petition  in  error  be  disc 

Hastings  and  Day,  CO.,  concur. 

Petition  in  error  di 


N.  H.  Mbbkbr,  Trustee,  appellee,  v.  Harvey 

DRON   ET  Ali.,   appellants. 

Filed  Mat  8,  1902.    No.  11,041. 

Ck>mmiB8loiier's  opinion.    Department  No.  2. 

Chattel  Kortgag^  Voreclosnre:     Issues  examined,  and  1 
similar  In  all  respects  with  the  Issues  determined  by  t  ; 
the  case  of  Meeker  v.  Waldron,  62  Neb.,  689,  87  N.  VI 
whleh  caae  is  approved  and  foUowed. 

Appeal  from  the  district  court  for  Cass  coun 
below  before  Ramsey,  J.    Affirmed. 

Samuel  M.  Chapman,  for  appellants. 

Strode  d  Strode,  contra. 

Oldham,  O. 

In  this  case  the  appellee,  who  styles  himself  is 
tion  "N.  H.  Meeker,  Trustee  for  and  on  behalf  of 
Finlaj,  Gertrude  Cutler,  Mrs.  Sampson,  first  ii 
known,  Bank  of  Cass  County,  a  corporation,  S.  I 
Robert  Gullion,  and  L.  C.  Sterling/'  filed  a  petiti* 
district  court  for  Cass  county  on  the  7th  day  o 
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1898,  the  main  object  being  to  foreclose  a  chattel  mort- 
gage given  bj  the  appellant,  Harvey  B.  Waldron,  to  one 
Joseph  H.  McKinnon. 

The  petition  alleges,  in  sabstauce,  that  tbe  appellant, 
Waldron,  made  and  delivered  his  several  promissory  notes 
SB  follows :  One  to  Caroline  Flnlay  for  $600,  dated  Apiil 
4,  1896,  doe  ninety  days  from  date ;  one  to  Gertrode  Cut- 
ler for  f550  dated  January  28, 1896,  dne  in  one  year  from 
date;  one  to  Mrs.  L.  G.  Sterling  for  (500  dated  March  12, 

1896,  due  one  year  from  date;  one  to  Mrs.  E.  M.  SampBon 
for  $400,  dated  Augnst  12,  1896,  due  one  year  from  date; 
one  to  the  Bank  of  Cass  County  for  |350,  dated  July  12, 

1897,  due  one  hundred  and  twenty  days  from  date,  and 
one  to  8.  L.  Sears  for  f  1,000,  no  date  nor  time  of  payment 
fixed ;  and  two  notes  to  Robert  Oullion,  one  for  $413  and 
one  for  $300,  each  dated  April  1, 1896,  and  due  six  months  " 
after  date.  After  setting  out  the  notes  above  indicated 
in  iuBc  verba,  with  the  usual  allegations  that  no  part  of 
said  notes  has  been  paid,  etc.,  he  further  allies  that 
"Your  petitioner  farther  represents  onto  the  court  that 
J.  H.  McKinnon,  whose  name  appears  on  each  of  the 
above  described  notes,  signed  the  same  and  each  of 
them  as  surety  and  that  said  Harvey  R.  Waldron,  prin- 
cipal, for  the  purpose  of  securing  the  payment  of  the 
said  notes  and  each  of  them  upon  their  maturity  and 
indemnifying  the  said  J.  H.  McKinnon  for  becomii^ 
surety  thereon,  on  or  about  July  22,  1896,  at  the  in- 
stance and  request  of  the  payees  of  said  notes,  executed 
and  delivered  Ms  certain  chattel  mortgage  to  the  said  J. 
H.  McKinnon  upon  the  following  described  property,  be- 
ing the  property  of  the  said  Harvey  B.  Waldron  situated 
in  Oass  county,  Nebraska,  ta  wit:"  Here  follows  a  de- 
scTiptioD  of  the  property,  after  which  come  the  farther  al- 
I^ataons : 

"By  the  terms  and  condition  of  the  said  mortgage  it  iras 
provided  as  follows:  'Above  mortgage  is  given  to  secure 
the  said  McKinnon  for  signing  not^:  Caroline  Finlay, 
$600;  Gertrude  CuUer,  $550;  Mrs.  Sampson,  $400;  Bank 
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of  Can  County,  f400 ;  S.  K  Sears,  fl,000 ;  Robert  Gullion, 
two  notes,  f  713,  together  with  interest,  also  Sterling  note, 
1500/ 

"By  the  terms  and  conditions  of  said  mortgage  it  was 
proTided  'that  if  the  said  Harvey  R.  Waldron  shall  pay  to 
the  said  Joseph  H.  McKinnon,  his  heirs,  assigns,  etc.,  his 
one  certain  promissory  note  dated  July  22,  1896,  and 
described  as  follows,  to  wit:  one  for  f4,163  payable  July 
22,  1897,  with  interest  at  the  rate  of  ten  per  centum  per 
annum  according  to  the  tenor  thereof,  or  pay  the  notes 
secured  by  the  said  J.  H.  McKinnon's  name,  then  these 
presents  to  be  void,  otherwise  to  be  in  full  force  and 
effect' " 

The  petition  further  alleges  the  filing  of  the  mortgage 
in  the  oflBice  of  the  county  clerk  of  Cass  county,  and  then 
this  further  allegation:  "Your  petitioner  further  repre- 
sents that  on  or  about  the  11th  day  of  August,  1897,  the 
said  J.  H.  McBannon  a&signed,  set  over  and  transferred 
to  this  plaintiff,  as  trustee  for  and  on  behalf  of  Caroline 
Pinlay,  Gertrude  Cutler,  Mrs.  E.  M.  Sampson,  Bank  of 
Cass  County,  S.  L.  Sears,  Robert  Gullion  and  L.  C.  Ster- 
ling, said  mortgage  and  all  rights  and  interests  therein 
or  by  virtue  thereof,  with  full  authority  to  foreclose  said 
mortgage  and  apply  the  proceeds  resulting  therefrom 
upon  the  original  indebtedness  thereby  secured  to- wit,  the 
notes  herein  before  set  out."  The  further  allegations  of  the 
petition  relate  to  the  condition  and  mismanagement  of 
the  mortgaged  property  and  are  not  material  to  this  in- 

qmry- 
Waldron  filed  an  answer,  the  material  things  in  which 

are  that  he  denied  that  Meeker  is  the  trustee  of  the  several 
alleged  creditors  and  that  he  shows  no  rights  either  equi- 
table or  otherwise  in  his  petition  to  prosecute  or  maintain 
this  action;  and  that  said  mortgage  was  an  indemnity 
mortgage  and  was  given  to  secure  a  note  for  $4,163  only, 
upon  which  the  said  Meeker  does  not  pretend  to  ask  for 
foreclosure  in  his  petition. 
To  this  answer  Meeker  filed  a  general  deniaL    On  these 
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issues  trial  was  had,  which  resalted  in. findings  and  jodg- 
ment  for  plaintiff  foreclosing  the  chattel  mortgage  as 
prayed  for  in  the  petition,  from  which  Waldron  appeals  to 
tMs  court. 

Every  issne  involved  in  this  case  has  been  fnlly  de- 
termined hy  this  court  on  issues  identical  in  character 
between  the  same  parties  in  the  case  of  Meeker  v.  Wal- 
dron, 62  Neb.,  689,  87  N.  W.  Kep.,  539,  and  on  the  author- 
ity of  that  decision  this  case  should  he  affirmed,  and  we 
so  recommend. 

Babnes  and  Pound,  CO.,  concur. 


Michigan  Mutual  Life  Insubancb  Compant,  appellee, 
V.  Feitz  Klatt  bt  al.,  Impleaded  with  James  E. 
Ebehsole,  Administhatob  of  the  Estate  of  Feed 
Klatt,  Deceased,  appellants. 

FnjtD  Mat  8,  1902.    No.  11.072. 

CommlBslon«r'B  opinion.    Department  Na.  1. 

Kortgftffe  FoMClomua:  Pabtt  ct  Intkbest:  Lkbal  Capacity  to  Sdi: 
Btidenoe.  Evidence  ex&mlned,  and  held  insufllclent  to  eust&lu  the 
Judgment  of  the  trial  court. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Pawcett,  J.  Affirmed. 

Frank  Heller,  for  appellants. 

John  D.  Waa-e,  pro  se,  as  guardian  ad  Ut&m. 

Tibbets  Bros.,  Morey  d  Anderson,  contra. 

Kibkpatrick,  C. 

This  is  a  suit  brought  in  the  district  court  for  Douglas 
county  by  the  Michigan  Mutual  Life  Insurance  Co.  against 
Fritz  Klatt  and  William  Klatt,  heirs,  and  against  Jaiaffl 
E.   Ebeibulo,  admiui^Li'utor,  of  Lhe  estate  of  Fred  ^■''''♦li 
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deceased,  and  others,  to  foreclose  a  mortgage  claimed  to 
have  been  executed  by  Fred  Klatt  in  his  lifetime  to  the 
Mutual  Investment  Company  of  Omaha  for  the  sum  of  |2,- 
500.     The  petition  is  in  the  usual  form,  and  pleads  that 
appellee,  the  Michigan  Mutual  Life  Insurance  Company, 
for  a  valuable  consideration  and  before  maturity,  pur- 
chased the  note  and  mortgage  in  suit- from  the  payee,  the 
Mutual  Investment  Company  of  Omaha,  and  that  the  same 
was  duly  assigned  and  delivered  to  appellee.    Fritz  Klatt, 
being  a  minor,  John  D.  Ware  was  appointed  his  guardian 
ad  liteniy  and  filed  an  answer,  which  pleads  that  plaintiff 
in  error  is  not  the  owner  of  the  note  and  mortgage  set  out, 
and,  in  addition,  pleads  the  want  of  legal  capacity  of  the 
appellee  to  maintain  the  suit,  and  a  general  denial.    The 
answer  of  James  E.  Ebersole,  administrator,  pleads  the 
want  of  legal  capacity  in  appellee  to  maintain  the  suit, 
and  a  general  denial.    To  these  answers  a  general  denial 
was  filed  for  reply.     Trial  was  had,  which  resulted  in  a 
decree  of  foreclosure,  from  which  an  appeal  is  prosecuted 
to  this  court. 

The  only  question  presented  is  whether  or  not  the  evi- 
dence is  sufficient  to  support  the  decree.    The  evidence  is 
very  brief,  and  tends  to  establish,  first,  that  Fred  Klatt  in 
his  lifetime  executed  the  note  and  mortgage  in  suit,  and 
delivered  them  to  the  Mutual  Investment  Company  of 
Omaha ;  second,  that  the  amount  due  on  the  note  and  mort- 
gage, including  principal  and  interest  at  the  time  of  the 
suit,  was  f3,050.55,  and  that  no  action  at  law  had  been 
brought  to  recover  any  part  of  the  amount  allied  to  be 
due.    The  principal  objection  is  that  there  is  no  evidence 
to  support  the  allegations  of  the  petition  that  appellee  was 
the  owner  of  the  note  and  mortgage  in  suit.     The  only 
evidence  in  the  record  tending  to  establish  this  allegation 
in  the  petition  is  the  evidence  of  one  W.  H.  Russell,  who 
appears  to  be  attorney  for  appellee,  who  testified  to  hav- 
ing the  note  and  mortgage  in  his  possession.    While  this 
witness  does  not  swear  that  he  is  the  attorney  for  appellee 
and  that  he  has  the  note  and  mortgage  in  his  possession 
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representing  the  appellee,  the  trial  court  no  doubt  toc^lL 
notice  of  the  fact  that  he  was  the  attorney  for  appellee, 
and  no  doubt  regarded  his  possession  of  the  note  and  mort- 
gage as  sufficient  evidence  to  create  a  presumption  of 
ownership  in  appellee.  While  this  evidence  is  very  meagre 
and  unsatisfactory,  we  are  of  opinion  that,  where  no  evi- 
dence is  oflFered  tending  to  contradict  the  ownership  of  the 
note  and  mortgage  in  suit  in  appellee,  evidence  of  posses- 
sion alone  is  sufficient  to  support  the  judgment  It  is 
therefore  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affsmed. 
Opinion  on  rehearing  follows. 


Michigan  Mutual  Life  Insurance  Company,  appellee, 
V.  Peitz  Klatt  et  al.,  Impleaded  with  James  E. 
Ebebsolb,  Administratoe  op  the  Estate  of  Prhd 
Klatt,  Deceased,  appellants. 

Filed  Noyembeb  6,  1902.  No.  11,072. 
Commissioner's  opinion.    Department  No.  2. 

1.  Bills  and  Notes:   Possession  as  Evidence  of  Ownership.   Possession 

of  a  promissory  note  is  prima  facie  evidence  of  its  ownership. 

2.  Case  Bisting^lBlied.    Orant  v.  Clarke,  68  Neb.,  72,  distinguished. 

Rehearing  of  case  reported  ante,  page  870. 

Appeal  from  the  district  court  for  Donglas  county. 
Tried  below  before  Fawcbtt,  J.  Former  opinion  adr 
hered  to  and  judgmevitt  below  reaffirmed. 

Framk  Heller,  for  appellants. 

John  D.  Ware,  pro  ae.,  as  gnardian  ad  litem. 

Tibhets  Bros.j  Morey  d  Anderson^  contra. 
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Qlj>ham,  G. 

The   former  opinion  in  this  caae  delivered  by  Kiek- 
*»ATRiCK,  C,  will  be  found  reported  antey  page  870,  flnd 
in  90  N.  W.  Rep.,  754.    A  full  statement  of  the  case  is  con- 
tained in  this  opinion.    Appellants  have  been  granted  a 
rehearing  on  the  question  of  the  sufficiency  of  the  testi-  * 
mony  to  sustain  the  judgment.    The  petition  in  this  case, 
after  alleging  the  execution  and  delivery  of  the  negotiable 
bond  and  mortgage  in  suit  to  the  Mutual  Investment  Com- 
pany, of  Omaha,  Neb.,  by  defendants'  intestate,  alleges 
**that  for  a  valuable  consideration  .and  in  the  ordinary 
course  of  business"  the  Mutual  Investment  Company  sold, 
ajBsigned  and  delivered  to  the  plaintiff  herein  the  said 
bond  and  mortgage,  and  that  "the  plaintiff  is  now  the  legal 
owner  and  holder  thereof."     Appellants'  answer  in  the 
court  below  was  a  general  denial.     As  set  forth  in  the 
original  opinion,  appellee,  by  its  attorney,  produced  the 
bond  and  mortgage  and  introduced  the  same  in  evidence  at 
the  trial  of  the  cause  without  proof  of  the  indorsement  on' 
the  bond.    It  also  proved  the  execution  and  delivery  of  the 
original  bond  and  mortgage  by  appellants'  intestate  to  the 
Mutual  Investment  Company,  and  the  amount  due  thereon, 
and  introduced  evidence  tending  to  show  that  no  action  at 
law  had  been  instituted  for  the  collection  of  the  debt^  or 
any  part  thereof,  and  then  rested. 

It  is  urged  that  this  proof  is  not  sufficient  to  sustain  the 
judgment  of  the  trial  court,  finding  the  amount  due  on  the 
bond  and  decreeing  the  foreclosure  of  the  mortgage,  and 
that  the  opinion  of  the  learned  commissioner  at  the  former 
hearing  of  this  cause  is  in  conflict  with  the  decision  of  this 
court  in  the  case  of  Grant  v.  Clarke^  58  Neb.,  72,  78  N.  W. 
Rep.,  364,  and  cases  therein  cited.  Gfrant  v.  Clarke  was  a 
suit  by  the  indorsee  of  a  promissory  note  for  the  fore- 
closure of  the  note  and  mortgage  in  which  the  petition 
alleged  that  "by  the  indorsement  of  Martha  M.  Ish  and  the 
indorsement  of  H.  Ambler  plaintiff  had  become  the  owner 
of  said  notes,  and  entitled  to  foreclose  the  mortgage  secur- 
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ing  the  same/'  bnt  no  allegation  was  made  that*  plaintiff 
was  the  owner  of  the  note  either  by  purchase  for  value  or 
the  delivery  thereof.  In  the  trial  of  the  case  plaintiff  in- 
troduced the  note,  but  failed  to  prove  the  indorsements 
thereon,  consequently  the  court  held  that  the  evidence 
was  not  sufficient  to  support  the  decree  foreclosing  the 
'mortgage.  The  cases  cited  in  support  of  this  decision,  so 
far  as  they  throw  any  light  on  the  questions  at  issue, 
simply  hold  that  the  mere  introduction  of  an  instrument 
in  evidence  does  not  carry  with  it  the  indorsements 
thereon,  and  this  is  all,  as  we  understand  it,  that  the  court 
determined  in  the  cases  just  referred  to.  In  the  case  at 
bar,  plaintiff  does  not  all^e  title  to  the  bond  and  right 
to  foreclose  the  mortgage  by  indorsement  alone,  but  al- 
leges title  by  purchase  and  delivery  as  well  as  by  assign- 
ment On  the  trial  of  the  case  plaintiff  produced  the  bond 
and  mortgage  and  introduced  the  same  in  evidence.  The 
only  question  to  determine  is  whether  or  not  the  possession 
of  a  negotiable  bond  and  mortgage  by  the  alleged  owner 
thereof  and  the  introduction  of  the  same  in  evidence  is 
prima  fade  proof  of  the  ownership  thereof.  We  have  an 
answer  in  the  affirmative  of  this  proposition  by  a  decision 
of  our  own  court  in  Ch^eeley  State  Bank  v.  Line,  50  Neb., 
434,  and  consequently  need  not  pursue  the  investigatioo 
further. 

We  therefore  conclude  that  the  opinion  of  the  learned 
commissioner  at  the  former  hearing  of  this  cause  is  right 
and  should  be  adhered  to. 

Babnbs  and  Pound,  CO.,  concur. 

FOBMBR  OPINION  OP  APFIEMANCB  ADHERED  Ta 

Pound,  C,  concurring. 

In  Oreelcy  State  Bank  v.  Line,  50  Neb.,  434,  it  is  held 
that  a  promissory  note  secured  by  mortgage  may  be  as- 
signed by  sale  and  delivery  without  any  indorsement  or 
formal  written  assignment,  and  that  one  who  holds  by  the 
equitable  title  based  on  such  a  sale  and  delivery  may  atfn- 


Vol.  2]  JANUARY  TERM,  1902. 

McConneU  v.  Bettman  St  Oo. 

tain  a  foreclosure  suit.    The  plaintiff  in  this  c 
ownership  by  sale  and  delivery.    Has  it  made  ] 
proof  thereof?    We  are  cited  to  Sharmer  v.  M 
Neb.,  509,  to  show  that  it  did  not    But  in  tha 
session  and  production  in  court  were  relied  ( 
that  certain  notes,  unindorsed,  had  been  pledg 
was  other  evidence  tending  to  show  that  the  noi 
been  pledged,  and  the  person  producing  them 
relation  to  the  alleged  pledgor  that  his  custod 
inconsistent  with  ownership  and  jwssession  in 
Hence  that  case  is  not  applicable.    No  questioi 
plaintiff's  title  was  raised  at  the  trial  in  the  ci 
Plaintiff  produced  the  note  and  mortgage  as  ( 
had,  so  far  as  appears,  undisputed  title  thereto 
session  thereof.     There  was  no  cross-examina 
how  such  possession  came  about,  and  no  atten 
pute  it    The  rules  of  pleading  that  permit  a  gen 
in  foreclosure  suits  and  encourage  mortgagors  t 
such  general  denials,  involving  denial  of  their  o 
and  acknowledged  instruments,  in  the  hope  tl 
hearing  the  plaintiff  may  omit  some  small  poii 
or  fail  to  make  some  elemen1>  of  his  case  sufficic 
while  the  mortgagor  sits  back  and  offers  no  sub 
not  to  make  the  situation  worse  nor  to  encou 
meritorious  defense,  are  unfortunate.    The  co 
equitable  a  practice  by  undue  technicality  or  hi 
scrutiny  in  weighing  the  evidence  a  plaintiff  j 
his  formal  proof  in  such  cases. 


John  L.  McCk>NNELL  v.  L.  Bettman  &  Ck)] 

FiLD  Mat  t,  1908.    No.  11,824. 

Ck>mmissioner'B  opinion.    Department  No.  1 

LftAdlerd  and  Tenant:   Fubnishino  Heat  With  Buildin 
LATEP  IN  Lease:    Custom:    Eyidbnce.   Bvidence  by 
real  estate  dealers  and  managers,  in  general  terms, 
of  a  room  was  by  custom  in  the  city  of  Lincoln  urn 


UcCannell  v.  Bettmui  ft  Co. 

clade  an  ngreement  of  tbe  lessor  h)  famlsb  heat,  irtien  be  main- 
tained a  heating  plant  In  the  building,  There  each  witness 
acknowledged  that  In  cases  ol  written  leases  it  was  usual  to  Incor- 
porate an  agreement  as  to  the  matter,  and  no  Instance  of  such 
heating  b7  the  lessor  without  a  stipulation  to  that  effect  In  the 
case  of  a  written  lease  could  be  cited,  held  InsnlDclent  to  uphold  a 
verdict  for  defendant  In  an  action  to  recover  tor  furnishing  such 
beat  to  a  tenant  whose  written  lease  contained  no  such  stipula- 
tion and  who  did  not  claim  that  any  express  agreement  to  tumlsh 
It  was  made. 

Ebrob  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmds,  J.    Reversed. 

A.  S.  Tihhets,  for  plaintiff  in  error. 

Stevens  &  Cochran,  contra. 

Hashngs,  C, 

This  is  an  action  to  recover  |500  for  8t«aui  heat  for  the 
store-room  at  No.  1031  O  street,  in  Lincoln,  daring  the 
two  years  from  February  1,  1892,  to  Febmary  1,  1894,  at 
$250  per  year.  From  a  verdict  and  judgment  for  defend- 
ants, plaintiff  brings  error. 

On  January  22,  plaintiff  was  allowed  to  file  a  brief  out 
of  time,  and  obtained  leave  to  do  so  as  to  two  qnestione: 
First,  the  construction  of  the  lease  under  which  the  defend- 
ants held  the  premises,  and,  second,  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  in  their  favor.  These  ques- 
tions alone  will  be  considered. 

The  first  is  evidently  of  importance  only  as  bearing  on 
the  second.  The  lease,  in  terms,  makes  no  reference  to  the 
heat,"  except  that  it  contains  a  provision  that  the  tenant 
shall  keep  the  steam  pipes  in  repair.  The  only  steam 
pix>es  in  the  building  were  heating  pipes.  Plaintiff 
alleges  and  testifies  to  an  oral  agreement  by  defend- 
ants to  pay  $350  per  year  for  heat  This  agreement 
is  denied  in  both  pleading  and  testimony.  The  heat- 
ing of  the  room  by  plaintiff  is  not  denied;  no  attempt  is 
made  to  prove  any  contract  on  his  part  to  heat  the  room 
outside  of  the  lease.    A  right  to  such  heat  under  the  lease 
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is  sought  to  be  established  by  proof  of  custom  to  furnish 
heat  with  rooms  in  the  case  of  steam  heated  buildings,  and 
when  the  owner  maintained  a  heating  plant    So  far  as  the 
plaintiff's  assertion  of  the  oral  contract  is  concerned,  there 
is  evidence  to  sustain  the  jury's  finding  against  him.    So 
far  as  the  existence  of  a  custom  in  the  city  of  Lincoln  to 
fumifih  heat  with  the  rooms  under  such  circumstances, 
the  evidence  is  not  satisfactory.    It  appears  clearly  that 
such  was  the  practice  of  plaintiff  himself  in  regard  to 
other  rooms  in  the  same  building,  but  with  no  written  lease 
in  that  case.    Such  a  custom  is  testified  to  by  the  witnesses 
Stevens,  Sizer,  Mosely,  Randall,  Blair,  Read  and  Muller, 
although  all  of  them  say  it  was  usual  to  insert  a  stipula- 
tion for  heat  in  leases  and  most  of  them  admit  that  they 
knew  of  no  instances  of  written  leases  where  such  heat 
was  furnished  without  such  an  agreement  in  the  lease. 
The  non-existence  of  any  such  custom  is  testified  to  in 
very  positive  terms  by  three  experienced  real  estate  men, 
who  assert  that  it  is  never  usual  to  furnish  heat,  except 
when  stipulated  for  in  the  lease.    A  cdnsiderable  portion 
of  the  bill  of .  exceptions  embodying  testimony  of  plaintiff, 
McConnell,  seems  never  to  have  been  placed  before  the 
jury.    It  is  contended  by  the  plaintiff  that  there  is  no  evi- 
dence in  this  record  to  preclude  his  recovering  for  the  heat- 
ing which  he  admittedly  furnished,  except  the  shoT^ing  as 
to  this  alleged  custom.    It  is  claimed  that  such  custom  is 
only  attempted  to  be  shown  as  a  merely  local  one,  that 
there  is  no  attempt  at  a  showing  that  it  was  either  gen- 
eral or  was  known  to  defendant,  who  denies  its  existence 
in  toto.    It  is  claimed  that  there  is  nothing  here  which  es- 
tablishes with  any  conclusiveness  the  existence  of  a  cus- 
tom in  the  first  place,  and  nothing  whatever  to  show  that 
it  was  known  to  plaintiff  or  that  the  contract  was  made 
with  reference  to  it.    It  must  be  conceded  that  of  direct 
testimony  of  knowledge  on  the  part  of  McConnell  of  any 
such  custom  there  is  none.     There  is,  however,  the  proof 
of  his  ownership  and  reuting  the  building  and  of  his  own 
action  in  doling  with  his  tenant,  Stevens.    If  the  exist- 


ence  of  such  a  castom  in  the  renting  of  the  premises  nntler 
each  circumstances  in  the  city  of  lincoln  ia  conceded, 
there  seem  to  be  facts  in  this  record  sufficient  to  warrant 
the  conclusion  of  the  jury  that  McConnell  was  aware  of  it. 
In  OOP  view,  however,  the  mere  general  statement  of  these 
several  witnesses  that  there  was  such  a  custom  when 
taken  in  connection  with  the  lack  of  knowledge  of  any  in- 
stance of  its  application  in  connection  with  a  written 
lease,  and  their  own  statement  in  each  instance  that  it 
was  usual  to  pnt  such  a  stipulation  in  the  lease  where 
written  leases  were  made,  makes  the  evidence  of  such  a 
custom  quite  insufficient  to  uphold  a  finding  that  it  ex- 
isted and  was  a  part  of  this  contract. 

The  question  seems  to  be  whether  heat  was  intended  to 
be  included  in  this  lease  when  it  was  made.  The  evidence, 
as  we  have  seen,  is  quite  insufficient  to  establish  any  ad- 
ditional terms  in  this  lease  by  means  of  any  custom  pre- 
vailing in  the  city  in  view  of  which  it  was  claimed  to  be 
made.  There  Is  nothing  else  in  the  evidence  by  which 
such  an  agreement  for  heat  could  be  incorporated  into  this 
lease. 

Of  course,  all  the  facts  and  circnmstances  surrounding 
the  making  of  the  contract  are  admissible  so  far  as  they 
tend  to  throw  light  on  its  meaning.  Among  these  is  the 
rental  value  of  the  premises.  Only  one  witness,  however, 
D.  W.  Moj^ely,  testifies  as  to  the  rental  value  of  the  rooms. 
He  thought  the  rent,  $240  per  month,  the  full  rental  value 
with  heat,  but  he  admitted  that  he  did  not  know  for  what 
sums  the  roomR  had  rented  before  and  subsequently,  and 
that  rents  were  higher  in  1892  than  since.  A.  D.  Burr  tes- 
tified to  making  the  lease ;  that  defendants  bought  out  one 
Simmons  and  were  to  have  the  rooms  on  same  terms  as 
Simmons  did ;  that  the  lease  was  drawn  in  the  same  terms 
as  Simmons's,  and  that  the  latter  paid  f240  monthly  and 
1250  additional  for  heat  yearly. 

It  is  not  denied  that  at  the  end  of  the  first  year  the 
claim  of  plaintiff  for  the  |250  for  heat  during  that  time 
was  urged.     The  uncontradicted  testimony  is  that  time 
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was  asked  because  business  was  bad.  The  evid< 
case  seems  insufficient  to  incorporate  any  sti] 
to  the  heat  into  the  agreement  between  these  p 
it  is  recommended  that  the  judgment  of  the  dii 
be  reversed,  and  the  cause  remanded  for  furth 
ings. 

Day  and  Kirkpatriok,  CO.,  concur. 

Bevbbsbd  and  B£ 


Thomas  Chick,  appellee,  v.  J.  K  Ives  bt  a  i 

liANTS. 

Piled  May  8,  1902.    No.  11,450. 

Commissioner's  opinion.    Department  No.  2. 

1.  Wills:     Construction:     Conyebsion  of  Estate   Into 

Time  of  Conversion.    Where  the  provisions  of  a  will 
a  character  as  to  amount  to  a  positive  direction  to 
testator's  real  estate  into  money  or  personalty,  or  wh<  i 
construction  of  the  will  such  intention  of  the  testat  i 
shown   by   implication,  a  court  of  equity  will   dec  ' 
equitable  conversion  of  the  real  estate  of  the  testatoi 
took  place  at  the  time  of  his  death. 

2.  Wills:    Construction:    Intention  of  Testator:    How  .i 

In  the  construction  of  a  will  the  intention  of  the  t<i 
can  be  ascertained,  must  govern.  Such  intention  shoi . 
tained  from  a  liberal  interpretation  and  a  comprehen  i 
all  of  the  provisions  of  the  will.  The  court  will  pie* 
nearly  as  possible,  in  the  position  of  the  testator,  ai 
will,  and,  if  lawful,  enforce  it. 

3.  Wills:     Construction:    Conversion  of   Estate   Into  ]- 

Time  of  Conversion.  Will  examined,  construed,  and  I 
worked  an  equitable  conversion  of  the  testator's  real 
money  at  the  time  of  his  death. 

4.  Wills:   Conversion  of  Estate  Into  Personaltt  at  Death 

OF  Heirs  in  Realty.    In  such  a  case  the  heirs  have 
in  the  real  estate,  as  such;  and  a  mortgage  given  by  o 
upon  and  describing  an  undivided  interest  in  the  tefi 
estate,  creates  no  lien  thereon  which  can  be  enforced  i 
of  foreclosure. 
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5.  Wills:     MORTQAGBS  AND  JUDGMENTS:  ASSIGNMENTS  BT  HEIX:  VAUDirr. 

If  the  mortgage  and  Judgments  set  forth  in  the  record  were  tm 
assignment  of  the  interest  of  Emma  L.  lyes  in  the  estate  (which 
is  not  decided),  she  having  been  paid  her  full  share  thereot  there 
was  nothing  on  which  the  assignment  could  operata 

Appeal  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.    Reversed  and  disnUsaed. 

D.  H.  Flaherty,  with  James  W.  Dawes  and  Joseph  R. 
Webster,  of  counsel,  for  appellants. 

The  will  effected  a  conversion  of  the  land  into  money 
as  of  the  time  of  the  testator's  death.  Arlington  State 
Bank  v.  Paulsen^  57  Neb.,  717;  Weller  v.  No ff singer,  57 
Neb.,  455 ;  Penfield  v.  Tower,  1  N.  Dak.,  216 ;  Gould  v.  The 
Taylor  Orphan  Asylum,  46  Wis.,  106 ;  Roy  v.  Monroe,  47 
N.  J.  Eq.,  356;  Fahenstock  v.  Fahenstock,  152  Pa,  St,  56; 
Effinger  v.  Hall,  81  Va,,  94 ;  Craaie  v.  Bolles,  49  N.  J.  Eq., 
373,  378 ;  Power  v.  Cassidy,  79  N.  T.,  603 ;  Lent  v.  Howard, 
89  N.  Y.,  169 ;  Fisher  v.  Banta,  66  N.  Y.,  468 ;  Anthony  «?. 
Rees,  2  C.  &  J.  [Eng.],  75;  Motoer  v.  Orr,  7  Hare  [Eng.], 
473;  Cookson  v.  Reay,  5  Beav.  [Eng.],  22;  McGlur^s  Ap- 
peal, 72  Pa.  St.,  414 ;  Jones  v.  Caldwell,  97  Pa.  St.,  42 ; 
Asche  V.  Asche,  113  N.  Y.,  232 ;  Fraser  v.  United  Presby- 
terian Church,  124  N.  Y.,  479,  485 ;  Roland  v.  Miller,  100 
Pa.  St.,  47;  Loftis  v.  Glass,  15  Ark.,  680,  688;  Lough- 
borough V.  Loughborough,  14  B.  Mon.  [Ky.],  549;  Cropley 
V.  Cooper,  19  Wall.  [U,  S.],  167,  174. 

Whether  the  legal  title  passed  to  the  executrix  or  de- 
scended at  law,  the  heir  could  not  convey  or  incumber  it 
by  mortgage.  Baker  v.  Copenbarger,  15  111.,  103,  58  Am. 
Dec,  600;  Brolasky  v.  Catty's  Executors,  51  Pa.  St,  509; 
Dodge  v.  Williams^  46  Wis.,  70 ;  In  re  Estate  of  Stevenson, 
2  Del.  Ch.,  197;  Gray  v.  Smith,  3  Watts  [Pa.],  289;  Pen- 
field  V.  Tower,  1  N,  Dak.,  216. 

A  judgment  against  the  heir  cannot  attach  as  a  lien 
ui>on  the  land  nor  will  levy  of  execution  and  sale  on  such 
judgment  pass  title  to  a  purchaser.  Roland  v.  Miller,  100 
Pa.  St.,  47;  Hunter  v.  Anderson,  152  Pa.  St,  386;  Paisley 
V.  Holzshu,  83  Md.,  325. 
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Ho  act  of  the  heir  alone  not  concurred  in  by  all  the  bene- 
ficiaries under  the  will  can  work  a  reconversion.  High  v. 
Worley,  33  Ala.,  196 ;  De  Vaughn  v.  McElroy,  82  Ga.,  687 ; 
Fluke  V.  Fluke,  16  N.  J.  Eq.,  478;  McDonald  v.  O^Hara, 
144  N.  T.,  566 ;  Evan's  Appeal,  63  Pa.  St.,  183 ;  Ha/rcum  v. 
Hudnall,  14  Gratt.  [Va.],  369;  Pomeroy,  Equity  Juris- 
prudence [2d  ed.],  sections  1160  to  1176;  Bispham,  Prin- 
ciples of  Equity,  sections  311,  312,  320,  323;  Fahenstock 
V.  Fahenstock,  152  Pa.  St.,  56. 

The  existence  of  an  active  trust  suspends  the  power  of 
alienation  by  the  heir.  High  v.  Worley,  33  Ala.,  196 ;  Pen- 
field  V.  Tower,  1  N.  Dak.,  216. 

F.  /.  Fos8,  B.  V.  Kohout  and  M.  H.  Fleming,  contra. 

When  a  testator  first  devises  his  property  absolutely,  as. 
Glade  did  in  this  case,  and  follows  this  with  an  express  or 
implied  direction  to  convert  it  into  money,  then  the  fee 
rests  in  the  devisees  and  remains  in  them  until  the  sale  is 
actually  consummated.  Sugden,  Powers  [8th  ed.],  112; 
Doe  V.  Shotter,  8  Ad.  &  El.  [Eng.],  905;  3  Eedfield,  Wills, 
136;  Beadle  v.  Beadle,  40  Fed.  Rep.,  315;  Greenough  v. 
Welles,  10  Gush.  [Mass.],  571;  Warneford  v.  Thompson,  3 
Ves.  Ch.  [Eng.],  51^;  Hilton  v.  Kemoorthy,  3  East  [Eng.], 
553;  Schauber  v.  Jackson,  2  Wend.  [N.  Y.],  13;  Compton 
V.  McMahmi,  19  Mo.  App.,  494 ;  Crittenden  v.  Fairchild,  41 
N.  T.,  289;  1  Pomeroy,  Equity  Jurisprudence  [2d  ed.], 
flection  371. 

The  judgment  lien,  therefore,  had  something  upon  which 
to  operate  (Ridgcwwy  v.  UndervyQod,  67  111.,  430),  and 
the  interest  falling  to  the  heir  might  be  mortgaged.  Dor- 
«ey  V.  Hall,  7  Neb.,  460;  2  Story,  Equity  Jurisprudence 
[13th  ed.],  section  1021;  4  Kent,  Commentaries,  144;  1 
Powell,  Mortgages,  17-23. 

A  conversion  of  the  property  never  occurred.  Compton 
V.  McMahan,  19  Mo.  App.,  494 ;  Crittenden  v.  Fairchild,  41 
N.  Y.,  289;  1  Pomeroy,  Equity  Jurisprudence  [2d  ed.],  sec- 
tion 391;  Lancaster  v.  Thornton,  2  Burr.  [Eng.],  1028; 
Beadle  v.  Beadle,  40  Fed.  Rep.,  315. 
<0 


For  the  will  to  operate  as  an  immediate  conversion,  it 
must  appear  in  termH  or  hy  nocessarv  impliration  that  the 
testator  intended  Hie  property  to  Ih*  converted  and  at  a!l 
events.  King  v.  Khitf.  13  It.  I.,  501 ;  Hohson  v.  Hale,  95  N. 
Y.,  588;  Ducker  v.  \Vtar  &  Buufjlirr  Dry  Ooodx  Co.,  34  N. 
E.  Rpp.  [III.],  558;  Hcilman  v.  Jlnlinan,  129  Ind.,  59;  6 
Am.  &  Eng.  Ency.  Law  [1st  ed.],  fitit,  663.  Though  there 
is  power  of  sale,  if  no  imperative  duty  to  sell  is  imposed, 
there  is  no  equitable  conversion  of  tlie  land  into  money, 
Harvard  v.  I'mvi/,  128  111.,  430.  The  will  must  convey  the 
fee  expressly  or  hy  strong  inii>li cation.  Encbeig  v.  Carter, 
98  Mo.,  647. 

Baenbs,  C. 

On  the  5th  day  of  October,  1877,  John  D.  Glade,  who 
then  resided  in  Jackson  county,  Iowa,  made  his  last  will 
and  testament,  which  is  as  follows: 

"I,  John  D,  Glade  of  Jackson  county,  Iowa,  being  of 
sound  mind  and  memory  do  make,  publish  and  declare  this 
my  last  will  and  testament  in  manner  following: 

"1st.  I  give  and  bequeath  to  my  beloved  wife,  Ijouisa 
Catherine  Oliide,  one-third  of  all  my  money  and  property, 
and  this  bequest  is  expressly  intended  to  be  in  lieu  of 
dower  and  all  rights  under  the  law. 

"2d.  I  give  and  bequeath  to  my  children  all  the  balance 
of  my  estate,  the  same  to  be  divided  equally  among  all  my 
children. 

"3d.  I  direct  that  the  portion  of  my  estate  given  to  my 
children  be  investtnl  at  interest  npon  unincumbered  real 
estate  seeurity,  and  that  upon  my  children  respectively 
reaching  the  age  of  twenty-four  years,  each  shall  receive 
his  or  her  sluiiv  tliereof,  and  not  sooner.  It  being  my  in- 
tention to  keep  at  interest  and  out  of  the  control  of  my 
children  that  portion  of  my  estate  going  to  them  till  they 
respectively  reach  the  age  of  twenty-four  years,  and  upon 
reaching  that  a;;e  each  is  to  receive  hie  or  her  respective 
share  and  not  sooner. 

"4th.  I  further  give  to  my  said  wife  all  the  interest  aris- 
ing from  that  portion  of  my  estate  given  to  my  children 
until  the  same  is  paid  over  as  directed  to  them. 

"5th.  I  further  direct  that  my  wife  be  executrix  of  tfais 
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my  last  will  and  that  she  be  exempted  from  giving  the 
bonds,  as  such,  usually  required/' 

After  making  said  will  he  moved  to  Crete,  Nebraska, 
and  invested  his  property  in  real  estate  consisting  of  a 
farm  of  400  acres  of  land,  a  certain  lot  or  tract  of  land  in 
the  city  of  Crete,  and  a  block  in  Normal,  Lancaster  county, 
Nebraska,     The  farm  is  situated  near  the  city  of  Crete, 
and  is  a  valuable  tract  of  land.    His  estate  remained  in 
this  situation  until  the  year  1893,  when  he  departed  this 
life.    Shortly  after  his  death  this  will  was  duly  probated, 
and  the  executrix  accepted  the  trust,  qualified  and  entered 
upon  her  duties.    At  the  time  of  the  death  of  the  testator 
four  of  his  seven  children  to  whom,  by  the  terms  of  the 
will,  he  bequeathed  two-thirds  of  his  estate,  had  arrived  at 
the  age  of  twenty-four  yearsi    One  of  the  defendants  in 
this  case,  to  wit,  Emma  L.  Ives,  and  who  was  one  of  the 
heirs  under  the  will,  at  the  time  of  her  father's  death,  was 
twenty-seven  years  old.    None  of  the  real  property  owned 
by  the  testator  at  the  time  of  his  death  had  been  sold,  up 
to  the  time  of  the  commencement  of  this  suit.     On  the 
19th  day  of  October,  1896,  the  said  Emma  L.  Ives  and  her 
husband,  J.  K.  Ives,  made,  executed  and  delivered  to  the 
plaintiff  in  this  case,  their  three  promissory  notes  amount- 
ing in  the  aggregate  to  the  sum  of  |1,596,  the  last  of  which 
became  due  on  the  19th  day  of  October,  1897 ;  to  secure  the 
payment  of  these  notes  the  defendants,  Emma  L.  Ives  and 
J.  K.  Ives,  executed  and  delivered  to  the  plaintiff  a  mort- 
gage in  due  form  of  law,  by  which  they  conveyed  to  him 
whatever  right,  title  or  interest  the  said  Emma  L.  Ives 
had  in  the  uhdivided  one-seventh  of  two-thirds  of  her 
father's  real  estate.     The  mortgage  described  the  real 
estate  and  was  duly  recorded.    Default  being  made  in  the 
payment  of  the  notes  this  action  in  foreclosure  was  com- 
menced.    J.  K.  Ives,  Emma  L.  Ives,  the  American  Ex- 
change National  Bank,  L.  H.  Denison,  Charles  Yearger, 
Henry  Qriebel  and  Louisa  C.  Glade  were  made  defend- 
ants.   J.  K.  Ives  and  Emma  L.  Ives  filed  separate  an- 
swers to  the  petition.    J.  K.  Ives  admitted  the  execution 
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and  delivery  of  the  notes  and  mortgage  above  mentioned, 
and  aet  forth  the  fact  that  the  consideration  therefor  was 
an  indebtedness  contracted  by  wagering  or  gambling  on 
the  board  of  trade  in  optional  dealings  in  grain,  and  waa 
therefore  void.  Emma  L.  Ives  in  her  answer  as  a  defense 
alleged  her  coverture;  that  shei  executed  the  mortgage  and 
notes  ander  duress  and  through  fear,  and  by  reason  of 
threats  made  on  the  part  of  the  plaintiff  to  prosecute  her 
husband  for  embezzlement  and  send  him  to  the  peniten- 
tiary; that  otherwise  she  wonld  not  have  signed  the  same; 
that  she  is  the  daughter  of  John  D.  Glade,  and  whatever 
right  she  had  to  the  mortgaged  property  was  acquired 
through  and  by  his  will ;  that  there  has  never  been  any  par- 
tition of  the  estate;  that  the  will  worked  an  equitable  con- 
version of  the  estate  into  money,  and  that  therefore  plain- 
tiff took  nothing  by  his  mortgage  The  defendant,  Louisa 
C.  Glade,  by  her  answer,  denies  the  allegations  in  the  pe- 
tition, and  seta  np  that  John  D.  Glade  made  a  will  giving 
her  one-third  of  all  his  estate  and  the  balance  to  his  chil- 
dren; that  the  will  was  duly  probated;  that  the  rest  of  the 
defendants  had  judgments  against  the  estate  of  Emma  L. 
Ives,  and  that  she  is  informed  by  counsel  that  the  estate 
did  not  pa^  to  the  heirs  at  once,  but  remained  in  her  trost 
till  all  the  heirs  reached  the  age  of  twenty- four  years ;  that 
the  mortgage  given  by  Emma  L.  Ives  casts  a  cloud  upon 
the  title  of  the  estate  and  prevents  the  answering  defend- 
ant from  performing  her  trust,  and  effects  the  salable 
value  of  the  land;  that  she  has  advanced  Emma  L.  Ives 
money  to  the  extent  of  her  share  in  the  estate,  and  that 
she  is  entitled  to  be  reimbursed  before  the  plaintiff  or  any 
of  the  other  defendants  are  paid ;  that  she  has  furnished 
board  to  Emma  L.  Ives,  hw  husband  and  children,  at  her 
request,  and  charged  the  same  to  her  account;  that  said 
money  and  hoard  so  advanced  to  Emma  L.  Ives  amount 
to  the  sum  of  fl,822.41  for  which  she  is  entitled  to  be  first 
paid  out  of  the  share  of  said  Emma  L.  Ives  in  the  estate ; 
that  the  will,  by  its  terms,  worked  an  equitable  conversion 
of  the  real  estate  into  money,  and  that  the  plaintiff  by  Ms 
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^  mortgage  took  no  right,  title,  interest  or  lien  in  <  i 

said  real  estate.  The  American  Exchange  Banl 
Griebel  and  Charles  Yearger  each  answered  by 
cross-petitions,    setting    up    their    judgments 

'  against  the  said  Emma  L.  lyes,  and  each  prayi  i 

•  decree  establishing  the  priority  of  liens  upon  th  i 
the  marshalling  of  assets  and  the- payment  of  tl  i 
judgments  out  of  the  interest  of  the  said  Emma 
therein.    Proper  replies  were  filed  to  these  answ< 
cause  was  tried  in  the  district  court  for  Saline  cou 
the  court  found  for  the  plaintiff  and  rendered  j 

'  foreclosing  the  mortgage.    Exceptions  were  take  i 

•  findings  by  the  defendants,  J.  K.  Ives,  Emma  L. 
Louisa  C.  Glade,  who  thereupon  brought  the  cast 

"^  court  by  appeal. 

'  The  main  questions  involved  in  this  appeal  are  i 

•  struction  of  the  will  and  the  law  to  be  applied  the 

'  is  contended  on  the  part  of  the  appellants  that  u  i 

t  terms  of  the  will  there  was  an  equitable  conversio  i 

'  real  estate  of  the  testator  into  money;  that  bj 

thereof  the  mortgage  executed  by  Emma  L.  Ives  i 

»  husband  to  the  plaintiff  created  no  lien  upon  her 

f  of  the  estate.    In  other  words,  that  the  plaintiff  to 

»  ing  by  his  mortgaga    On  the  other  hand,  it  is  co 

^  that  by  the  terms  of  the  will,  neither  directly  no: 

»  plication,  was  there  any  conversion  of  the  estai 

money.    It  is  further  insisted  on  the  part  of  the  a 

^  that  upon  the  death  of  the  testator  Emma  L.  Ives 

i  vested  with  her  interest  in  and  title  to  that  portio  i 

n  estate  bequeathed  to  her  by  her  deceased  father; 

>  had  full  power  to  sell,  convey  or  incumber  the  sai 

^  that  the  mortgage  in  question  is  a'  valid  lien  u  | 

I  portion  of  the  real  estate  owned  by  the  testator  at  r 

'  of  his  death. 
?  1.  Where  the  provisions  of  a  will  are  of  such  a  cl 

as  to  amount  to  a  positive  direction  to  convert  i 

i  estate  into  money  or  personalty,  or  where  by  a  f i 

t  struction  of  the  will  such  intention  of  the  te8< 
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clearly  shown  by  implication,  a  court  of  equity  will  decree 
that  an  equitahle  conversion  of  the  real  estate  of  the  tes- 
tator into  money,  or  personalty,  took  place  at  the  time  of 
his  death.  2  Jarman,  Wills,  183;  Warts'  Executors  v. 
PagCy  4  C.  E.  Greene  [N.  J.  Eq.],  365;  Stagg  v.  Jacknon, 
1 N.  Y.,  206 ;  Martin  v.  Sherman,  2  Sandf.  Ch.  [N.  Y.],  342 ; 
Van  Vechten  v.  Van  Veghten,  8  Paige  Ch.  [N.  Y.],  104. 

2.  This  court,  on  the  question  of  the  construction  o( 
wills,  has  established  the  rule  that  the  intention  of  the 
testator,  if  it  can  be  ascertained,  must  govern.  In  the  case 
of  WcHer  v.  Noffsinger,  57  Neh.,  at  page  459,  the  following 
language  is  used :  "No  rule  of  law  is  better  settled,  or 
more  in  accord  with  good,  sense,  than  that  which  requires 
the  intention  of  the  testator  to  be  ascertained  from  a  lib- 
eral interpretation  and  a  comprehensive  view  of  all  of  the 
provisions  of  the  will.  No  particular  words,  oo  conven- 
tional forms  of  expression,  are  necessary  to  enable  one  to 
make  an  effective  testamentary  disposition  of  his  prop- 
erty. The  court,  without  regard  to  canons  of  construc- 
tion, will  place  itself  in  the  position  of  the  testator,  ascer- 
tain his  will,  and,  if  lawful,  enforce  it."  This  rule  is 
cited  with  approval  in  Arlington  State  Bank  v.  Paulsen, 
57  Neb.,  717. 

3.  We  will  now,  having  in  view  this  rule,  give  our  atten- 
tion to  the  form  of  the  will  and,  if  possible,  determine  the 
intentions  of  the  testator  as  expressed  therein. 

By  the  first  clause  of  this  instrument  the  testator  gave 
and  bequeathed  one-third  of  all  his  money  and  property  to 
his  wife,  Louisa  C.  Glade.  On  his  death  and  the  probate  of 
the  will,  she  took  absolute  title  to  one-third  of  all  of  his 
money  and  property.  Her  title  thereto  vested  at  once. 
This  she  accepted  in  lieu  of  dower  and  the  provisions  made 
for  her  by  law. 

By  the  second  claiiKo  of  the  will  it  was  provided :  "I  give 
and  be<iueath  to  my  rhildren  all  the  balance  of  my  estate^ 
the  same  to  be  divided  equally  among  my  children."  These 
are  words  of  direct,  absolute  and  present  gift,  and  unless 
qualified  so  as  to  destroy  tlicir  natural  meaning  and  effect, 
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at  6nce,  on  the  death  of  the  testator  and  the  probate  of  the 
will,  vested  the  right  to  two-thirds  of  the  money  and  prop- 
erty of  the  estate  in  the  children  of  the  deceased,  accord- 
ing to  their  respective  shares. 

By  the  third  clause  of  the  will  it  was  directed  that  the 
portion  of  the  estate  given  to  the  children  should  be  in- 
vested at  interest  upon  unincumbered  real  estate  security, 
and  as  each  one  of  them  respectively  should  become 
twenty-four  years  of  age  each  should  receive  his  or  her 
share,  plainly  implying  that  it  should  be  paid  over  to  him 
or  her.  This  qualifying  clause  had  the  effect  to  postpone 
the  right  of  the  children  to  the  possession  of  their  re- 
spective shares  of  the  estate  until  each  of  them  respectively 
should  become  twenty-four  years  of  age.  It  will  be  further 
observed  that  the  will  does  not  in  any  of  its  provisions 
authorize  the  executrix  or  any  one  else  in  express  terms 
to  sell  any  portion  of  the  real  estate;  yet  such  power  is 
surely  contained  therein  by  implication.  The  words  "give 
and  bequeath,"  used  in  the  will,  are  apt  terms  used  in  the 
disposition  of  money  or  personal  propertj'  only;  such 
terms  work  no  gift  or  conveyance  of  any  interest  in  real 
estate.  The  word  "devise"  is  not  used  in  the  will,  and  it 
contains  no  other  word  or  words  of  equivalent  meaning 
to  indicate  that  it  was  the  intention  of  the  testator  to  give 
or  convey  to  his  children  any  real  estate  whatever.  The 
provision  that  the  portion  of  the  testator's  estate  be- 
queathed to  his  children  was  to  be  invested  in  unincum- 
bered real  estate  securities,  and  at  the  time  designated  in 
the  will  the  share  of  each  of  them  should  be  paid  over  to 
him  or  her,  makes  it  impossible  to  carry  out  the  terms  of 
the  will,  unless  the  real  estate  be  converted  into  money. 
Personal  property,  money,  can  be  paid  over,  but  no  such 
term  can  be  applied  to  the  conveyance  of  real  estate.  It 
can  not  be  paid  over.  That  it  was  the  intention  of  the 
testator  that  the  estate  should  be  converted  into  money, 
and  that  the  respective  shares  of  the  children  were  to  be 
paid  to  them  as  such,  is  thus  put  beyond  question.  Dcla- 
field  V.  Barlow,  107  N.  Y.,  535,  14  N.  E.  Eep.,  498;  Cherry 
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V.  Greene,  115  111.,  591,  4  N.  E.  Rep.,  257;  Dodge  v.  Will- 
iams, 46  Wis.,  70.  At  the  time  of  the  death  of  the  testator 
at  least  four  of  the  children,  the  defendant,  Emma  L.  Ives, 
included,  were  more  than  twenty-four  years  of  age.  There- 
fore,'each  one  of  these  four  heirs  became  vestfed,  at  the 
testator's  death,  with  the  right  to  demand  his  or  her  pro- 
portionate share  of  the  estate.  The  will,  by  its  terms  as  to 
them,  did  not  even  postpone  the  present  right  of  posaes- 
sion  and  enjoyment  of  their  respective  shares.  If  Emma  L. 
Ives,  upim  the  death  of  her  father  and  the  probate  of  the 
will,  had  demanded  that  her  share  of  the  estate  should  be 
paid  over  'to  her,  the  executrix  would  have  been  obliged 
to  comply  with  the 'demand.  She  could  have  compelled 
her  mother  to  sell  the  real  estate  for  that  purpose.  Being 
tlius  entitled  to  demand  and  receive  her  share  of  the 
estate,  it  must  be  considered  that  the  money  paid  or  ad- 
vanced to  her  was  a  payment  on  her  share  thereof.  The 
sum  so  advanced  amounted  to  her  full  interest  in  the 
estate.  As  shown  by  the  evidence  herein,  this  would  leave 
nothing  for  the  satisfaction  of  the  mortgage,  even  if  it 
were  construed  as  an  assignment  of  her  share  in  the  estate. 

It  seems  clear  that  the  will,  by  a  fair  construction  of  its 
terms,  and  every  implication,  worked  an  equitable  coo- 
version  of  the  real  estate  of  the  testator  into  money. 
Clarke  v.  Clarke,  24  S.  E.  Rep.  [S.  Car.],  202;  Farmer  v. 
Spell,  11  Rich.  Eq.  [S.  Car.],  547,  548;  Perry  v.  Logan,  5 
Rich.  Eq.  [S.  Car.],  202;  Moore  v.  Damdson,  22  S.  Car., 
at  page  94 ;  Jaudon  v.  Duclcer,  27  S.  Car.,  295,  3  S.  E.  Rep., 
465;  Penfield  v.  Tower,  46  N.  W.  Rep.  [N.  Dak.],  413; 
Dodge  v.  WiXliams,  46  Wis.,  70;  Chandler's  Appeal,  34 
Wis.,  505;  Dodge  v.  Pond,  23  N.  Y.,  69;  Craig  v.  Leslie,  3 
Wheat.  [U.  S.],  563;  Arlington  State  Bank  V.  Paulsen, 
57  Neb.,  717;  1  Pomeroy,  Equity  Jurisprudence,  p.  413. 

The  learned  judge  of  the  district  court  was  therefore 
mistaken  in  his  construction  of  the  will,  and  his  view  of  the 
law  to  be  applied  to  its  provisions.  We  therefore  hold 
that  under  the  will  in  question  there  was  nn  equitable  con- 
version of  the  testator's  real  estate  into  money  at  the  time 
of  bis  dt'fttli- 
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4.  It  follows  that  the  heirs  have  no  interest  in 
estate,  a^  such ;  that  it  can  not  be  seized  on  attach 
their  creditors,  nor  is  a  judgment  against  them 
thereon.    Arlington  State  Bank  v.  Paulsen,  supra. 

We  further  hold  that  the  defendant,  Emma  L.v  I 
no  power  to  sell,  convey  or  mortgage  her  share  oi 
tate,  as  real  estate.  It  follows  that  the  mortgaj 
by  herself  and  husband  to  the  plaintiflF  created 
upon  the  real  estate  described  therein,  or  any  pa 
In  other  words,  the  plaintiff  took  no  interest  in 
estate  by  his  mortgage. 

For  the  foregoing  reasons  we  recommend  that  th< 
of  the  district  court  be  reversed  and  the  case  be  du 

Pound  and  Oldham,  CO.,  concur. 

Bevebsed  and  dism 


Augusta  Bubttgbnbach,  appellant,  v.  Henry 

ET  AL.,  APPELIiEBS. 

Tiled  Mat  8,  1902.    No.  11,486. 

Commissioner's  opinion.    Department  No.  2. 

1.  Homestead:   Conveyance  ob  Incumbrance:    Statute.    The  i  i 

provisions  for  the- conveyance  or  incumbrance  of.  the  h< 
are  exclusive. 

2.  Homestead:    Abandonment:     Sufficiency  of  Evidence,     'j! 

examined,  and  held  to  not  show  an  abandonment  of  the  ho : 

3.  Contract:    Contravening  of  Statute:    Enforcement  in  Eq 

court  of  equity  will  not  enforce  a  contract  made  in  contr  • 
of  a  statute. 

4.  Mandatory  Injunction:    When  Granted.    A  mandatory  io; 

will  not  be  granted  except  to  prevent  a  failure  of  justice,  i\ 
only  when  the  right  is  clearly  established. 

Appeal  from  the  district  court  for  Lancaster  t 
Tried  below  before  Feost,  J.    Reversed. 


Buettgenbach  v.  OerblE- 

J.  G.  McNerney,  for  appellnDt. 
Satpyer  d  Snell,  contra. 

Oldham,  C. 

Augusta  Buettgenbach  began  this  action  in  the  district 
court  of  Lancaster  rcmnty  against  Henry  Gerbig  and  Anna 
Oerbig.  In  her  petition  exhibited  against  them  she  al- 
leges, in  substance,  that  she  is  the  wife  of  Henry  Buettgen- 
bach  and  that  her  husband  is  the  owner  of  a  quarter  sec- 
tion of  land  (describing  it)  in  Lancaster  county  on  which 
they  now  reside  and  have  resided  for  seventeen  years  last 
past  as  their  homestead;  that  in  the  month  of  February, 
1898,  the  defendants  entered  upon  Siiid  premises,  as  plain- 
tiff then  believed,  pursuant  to  a  lease  from  her  husband ; 
that  in  the  month  of  September,  1899,  the  defendants 
claimed  to  have  purchased  said  premises  from  her  hus- 
band and  now  claim  to  own  the  same.  She  avers  that  she 
has  never  agreed  to  sell  said  premises  and  has  nol  signed 
or  executed  any  instrument  to  that  effect  or  purpose.  She 
also  avers  that  since  this  time  the  defendant,  Henry  Ger- 
big, is  in  effect  committing  waste  thereon  and  has  used 
and  continues  to  use  cruel  and  abusive  language  to  her 
and  so  conducts  himself  toward  her  as  to  injure  her  peace 
of  mind,  injure  her  health  and  prevent  her  from  the  en- 
joyment of  her  homestead  rights  thereon,  and  prays, 
among  other  things,  that  on  the  fiual  hearing  she  have 
a  mandatory  injunction  dispossessing  the  defendants  and 
restoring  to  plaintiff  her  homestead  rights  in  the  said 
premises. 

The  defendants  appeared  and  filed  a  cross-petition,  set 
np  an  oral  contract  of  purchase,  and  prayed  specific  per- 
formance of  the  contract  The  contract  set  up  is,  in  sub- 
stance, as  follows:  Defendants  were  to  move  with  their 
family  on  said  land  and  live  in  the  house  thereon ;  board 
the  plaintiff  and  her  husband  so  long  as  they  should  live, 
furnish  feed  and  shelter  for  one  pony  and  one  cow  belong- 
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ing  to  them;  allow  them  to  occupy  three  rooms  in  said 
house  and  have  the  use  of  a  small  plot  of  ground  for  a 
flower  garden.    The  defendants  to  pay  the  balance  due  on 
the  land,  amounting  to  f  1,008  with  interest  when  due ;  pay 
to  each  of  the  Buettgenbachs  interest  on  f  1,000  at  the  rate 
of  five  per  cent,  per  annum  as  long  as  they  should  live,  the 
principal  to  be  paid  at  their  death  to  their  heirs  or  de- 
visees ;  that  when  the  defendants  paid  the  balance  due  on 
the  land  the  contract  of  purchase  should  be  assigned  to 
them  and  they  should  take  the  deed  for  the  land.    At  the 
time  when  they  should  receive  the  deed  they  should  ex- 
ecute and  deliver  to  plaintiff  and  her  husband  a  mortgage 
on  said  land  securing  to  each  the  said  ^1,000,  on  which 
they  were  to  receive  the  yearly  interest  as  aforesaid.    They 
also  alleged  that  they  moved  on  the  land  and  took  pos- 
session thereof,  and  now  have  possession  of  the  premises 
under  said  contract,  and  have  i)erformed  all  the  conditions 
of  the  contract  to  be  done  and  i)erformed  by  them  up  to 
this  time,  except  the  payment  of  the  balance  due  on  the 
land,  which  they  aver  they  are  ready  and  willing  to  make. 
They  further  allege  that  said  Henry  Buettgenbach  is  will- 
ing to  carry  out  the  terms  of  said  contract,  but  the  plain- 
tiff has  "refused,  and  still  refuses  so  to  do." 

It  might  be  well  to  here  state  that  Henry  Buettgenbach 
does  not  appear  to  have  been  made  a  party  by  either  plain- 
tiff or  defendant,  but  the  record  shows  that  on  the  day  this 
cross-petition  was  filed  he  filed  an  answer  admitting  the 
facts  stated  therein  to  be  true.  To  this  cross-petition  the 
plaintiff  filed  a  reply,  denying  the  alleged  contract  of  sale, 
and  again  alleged  that  the  said  premises  are  her  home- 
stead. On  these  issues  the  case  was  tried  to  the  district 
court  for  Lancaster  county,  which  resulted  in  a  decree  for 
specific  performance  in  favor  of  defendants  and  a  dis- 
missal of  the  plaintiff's  petition.  Prom  this  decree  she 
appeals  to  this  court 

The  evidence  concerning  this  alleged  contract  of  sale  is 
somewhat  conflicting,  but  there  is  no  dispute  that  the 
plaintiff  and  her  husband  had  occupied  these  premises  for 
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many  years,  and  io  fact  the  property  was  their  homestead 
at  the  time  this  contract  is  claimed  to  have  heen  made. 

Section  4  of  chapter  36,  Compiled  Statutes,  is  as  fol- 
lows: "The  homestead  of  a  married  person  can  not  be 
conveyed  or  incumbered  unless  the  instrument  by  which 
it  is  conveyed  or  incumbered  is  executed  and  acknowl- 
edged by  both  husband  and  wife." 

In  Horbach  v.  Tyrrell,  48  Neb.,  514,  this  court  said,  in 
interpreting  the  meaning  of  this  statute:  "The  obvious 
.  purpose  of  this  statute  is  to  render  all  conveyances  or  in- 
cumbrances made  of  a  homestead  absolutely  void  unless 
such  conveyances  are  not  only  signed  and  witnessed  but 
acknowledged  by  both  the  husband  and  wife." 

In  France  v.  Bell,  51  Neb.,  57,  this  court  again  has  said: 
"Our  statute  allows  the  title  of  the  homestead  to  be  in 
either  the  husband  or  wife  (Compiled  Statutes,  chapter  36, 
section  2),  and  it  can  not  be  conveyed  or  incumbered  un- 
less the  instrument  of  conveyance  be  signed  by  both  the 
husband  and  wife." 

Such  has  been  the  uniform  holding  of  this  court  since 
the  enactment  of  this  statute.  Aultman  <&  Taylor  Co.  v. 
Jenkim,  19  Neb.,  209;  ^xcift  v.  Dewey,  20  Neb.,  107;  iMr- 
80n  V.  Butts,  22  Neb.,  370;  V/hitlock  v.  Gosson,  35  Neb., 
829;  Giles  v.  Miller,  3C  Neb.,  346;  Clarke  v.  Koenig,  36 
Neb.,  572;  Violet  v.  Rose,  39  Neb.,  660;  ffavemeyer  v. 
Dahn,  48  Neb,  536;  Teake  v.  Dittherner,  63  Neb.,  607,  88 
N.  W.  Rep.,  658. 

In  Whitlock  V.  Gossan,  supra,  this  court  held:  "The 
statutory  provision  for  the  conveyance  or  incumbrance  of 
the  homestead  is  exclusive."  In  this  same  case  Post,  J., 
speaking  for  the  court,  stud:  "Estoppel  will  not  supply 
the  want  of  power,  or  make  valid  an  act  prohibited  by  ex- 
press provisions  of  law.  The  statute  in  effect  declares  a 
conveyance  or  incumbrance  of  the  family  homestead  by 
the  husband  alone  void  not  only  as  to  the  wife,  but  also  as 
to  the  husband  himself.  Therefore  neither  is  estopped 
from  asserting  the  homestead  right  as  against  the  grantee 
or  mortgagee.    Such  is  the  view  sanctioned  by  the  clear 
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weight  of  authority  and  supported  by  the  soundest  reason- 


» 


From  the  holdings  of  this  court  it  would  seem  that  we 
have  firmly  established  the  doctrine  in  this  state  that  the 
statutory  provisions  for  the  conveyance  or  incumbrance 
of  the  homestead  are  exclusive.  In  other  words,  there  is 
no  power  by  which  homesteads  can  be  conveyed  or  incum- 
bered other  than  by  a  substantial  compliance  with  the 
statute,  and  this  would  mean  only  by  an  instrument  in 
writing,  executed  and  acknowledged  by  both  husband  and 
wife  for  that  purpose.  This,  we  think,  is  the  plain  intent 
and  purpose  of  the  statute.  If  oral  agreements  should  be 
recognized  and  enforced,  the  provisions  of  the  statute 
would  thereby  be  annulled.  A  construction  of  a  statute 
which  results  in  nothing  but  annulments  of  its  provisions 
can  not  be  upheld. 

But  it  is  contended  by  counsel  for  appellees  that  the 
question  of  homestead  rights  is  eliminated  from  this  case 
because  the  Buettgenbachs  abandoned  their  homestead,  or, 
as  stated  in  brief  of  counsel,  "The  Buettgenbachs  waived 
their  homestead  rights  in  this  land  when  they  surrendered 
possession  of  the  same  to  the  Gerbigs  under  the  verbal 
contract  of  sale."  In  support  of  this  contention  we  are 
cited  to  three  Iowa  cases  which  seem  to  support  this  view, 
the  leading  one  being  Drake  v.  Pmnter,  77  la.,  731,  but  we 
can  not  agree  that  its  logic  is  applicable.  In  this  case 
there  was  an  oral  contract  coupled  with  possession  which 
the  court  upheld;  but  for  us  to  do  so  in  the  case  at  bar 
would  be  to  nullify  the  provisions  of  the  statute  and  to 
allow  and  sanction  that  which  is  prohibited  by  law  to  be 
accomplished  by  indirect  means.  It  is  true  that  there  can 
not  be  two  separate  homesteads  in  the  same  tract  of  land ; 
but  in  order  to  assert  the  homestead  right,  possession 
or  the  right  of  possession  is  not  enough.  Something  must 
be  owned  by  some  sort  of  title  to  which  the  right  will  at- 
tach. As  there  was  no  power  existing  in  the  Buettgen- 
bachs by  reason  of  the  statutory  prohibition  to  make  this 
oral  contracti  they  lost  none  of  their  ownership  by  it  and 
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the  GerbigB  obtained  none  under  it.  No  homestead  right 
could  be^n  in  the  Oerbifis  until  this  riplit  was  extin- 
guished in  the  Huettfienbachs,  and  this  could  only  be  ^■ 
tinguished  by  such  a  eonven.vance  as  would  divest  them  of 
ownership,  as  it  is  an  undisputed  fact  that  they  continued 
,  to  reside  on  this  land  and  make  it  their  home,  as  they  had . 
done  for  a  number  of  years  before. 

By  our  law  the  homestead  vests  in  the  husband  and  wife 
jointly  and  is  a  life  estate.  TIpon  the  death  of  either  this 
life  estate  vests  in  the  survivor.  Xcithcr  has  the  right  to 
dispose  of  it  in  any  manner  except  with  the  consent  of  the 
other,  and  then  only  in  the  manner  prescribed  by  the  stat- 
ute. The  right  of  the  wife  therein  can  only  be  lost  by  her 
voluntary  alienation,  by  her  voluntary  abandonment,  or 
by  her  death.  Collins  v.  Boyctl,  87  Tenn.,  334;  Smith  v. 
Pearcc,  85  Ala.,  264.  A  court  of  equity  will  not  enforce 
a  contract  which  is  in  contravention  of  the  statute. 

There  are  other  reasons  urged  why  this  decree  should 
not  be  upheld,  but  as  the  one  which  we  have  considered 
effectually  disposes  of  the  appellees'  right  of  action  on 
their  cross-petition  these  others  will  not  be  considered. 
The  question  remaining  is,  what  relief  is  the  appellant 
entitled  to  in  this  action?  She  prays  for  a  mandatory  in- 
junction for  the  purpose  of  dispossessing  the  appellees  of 
the  premises.  This  writ  will  issue  only  to  prevent  a  fail- 
ure of  justice.  By  her  petition  she  does  not  show  facts 
indicating  that  there  would  he  a  necessary  failure  of  jus- 
tice unless  this  extraordinary  writ  issue. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  conformity  with  this  opinion. 

Baknes  and  Pound,  CO.,  concur. 

BbVBBSBD   and   &EMANDBD. 
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John  C.  Rear  bt  al.,  appellees,  v.  The  Ei 
iNG  &  Loan  Association  of  Syracuse 

APPELLANT. 

Filed  Mat  8,  1902.    No.  11,625. 

Commissioner'B  opinion.    Department  No 

Building  and  Loan  Associations:  Susbendeb  of  Stock 
KENT  of  Dues:  Effect.  When  a  member  of  a 
loan  association,  not  Incorporated  under  the  lai 
borrows  money  of  the  society  at  an  agreed  rate 
surrenders  to  the  society  his  shares  of  stock  therel 
to  continue  the  payment  of  monthly  dues  upon  si 
stipulation  is  without  consideration  and  is  vol 
rower's  obligations  to  the  association  are  dlscha 

payment  of  the  loan  with  Interest  at  the  agreed  n 

• 

Appeal  from  the  district  court  for  Lancj 
Tried  below  before  Holmes,  J.    Affirmed. 

Abbott^  Selleck  &  hwne,  for  appellant. 

The  provisions  made  in  the  certificates  for  i 
of  stock,  in  a  building  and  loan  association,  ^ 
nite  period,  and  the  taking  of  a  limited  num 
mentioned  in  the  mortgage,  constitute  an  es 
of  the  time  in  which  the  payments  and  ear 
equal  the  face  value  of  the  stock,  and  is  not  bi 
association  or  members  thereof,  except  when  t 
and  earnings  equal    such    value.     O^Malley 
Building^   Loan    &   Savings    Association,    91 
Y.],  572;  Heslin  v.  Eastern  Building  &  Loan 
of  Syracibse,  59  N.  Y.  Supp.,  572 ;  Daley  v.  Pet 
ing,  Loa/n  and  Savings  Associatwfi,  52  N.  E.  R 
1090;  Bertche  v.  Equitable  Loan  d  Investment 
of  Sedalia,  48  S.  W.  Rep.  [Mo.],  954 ;  King  v.  h 
Building,  Loa/n  &  Investment  Union,  48  N.  E. 
677;  Bear  den  v.  People's  Loan  &  Savings  Ass 
S.  W.  Rep.  [Tenn.],  64;  People  v.  Lowe,  22 
[N.  Y.],  1016;  Lam,e  v.  Southern  Building  d  Lc 
tiouy  54  S.  W.  Rep.  [Tenn.],  329;  Leahy  v.  Nati 
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ing  d  Loan  Association^  76  N.W.Bep.  [Wis.], 625;  PeopWs 
Building,  Loan  d  Savings  Association  v.  Morris,  56  S.  W. 
Rep.  [Ark.],  266;  Schell  v.  Equitable  Loan  d  Investment 
Association  of  Sedalia,  51  S.  W.  Rep.  [Mo.],  406;  Fisher 
V.  Patton,  33  S.  W.  Rep.  [Mo.],  451,  34  S.  W.  Rep.,  1096. 

Borrowers  are  not  entitled  as  an  absolute  right  to  have 
their  dues  and  earnings  applied  on  the  loan.  Hale  v. 
Cairns,  77  N.  W.  Rep.  [N.  D.],  1010;  Russell  v.  Pierce, 
80  N.  W.  Rep.  [Mich.],  118;  Phelps  v.  American  Savings 
d  Loan  Association,  80  N.  W.  Rep.  [Mich.],  120;  Sweeney 
V.  El  Paso  Building  d  Loan  Association,  26  S.  W.  Rep. 
[Tex.],  290;  Randall  v.  National  Building,  Loan  d  Pro- 
tective Union,  42  Neb.,  809,  43  Neb.,  876. 

All  agreements  to  pay  or  apply  dividends  are  against 
public  policy  and  will  not  be  enforced  unless  it  is  shown 
that  the  dividends  have  in  fact  accrued.  Taft  v.  Hartford, 
P.  d  F.  R.  Co.,  8  R.  I.,  310 ;  Boone,  Corporations,  section 
125;  Lockhart  v.  Yam,  Alstyne,  31  Mich.,  76;  Cook,  Cor- 
porations, sections  271,  546,  547 ;  Endlich,  Building  Asso- 
ciations, sections  323,  324. 

B.  L.  Geisthardt,  contra. 

A  transaction  of  the  character  of  the  one  involved  in 
this  case  constitutes  simply  a  loan.  Livingston  Loan  d 
Building  Association  v.  Drummond,  49  Neb.,  200,  68  N. 
W.  Rep.,  375.  Payments  made  under  such  a  contract, 
though  claimed  to  be  payments  on  stock,  must  be  treated 
as  payments  on  the  loan  itself^  Randall  v.  Hationd 
Building,  Loan  d  Protective  Union,  42  Neb.,  809,  60  N. 
W.  Rep.,  1019,  43  Neb.,  876,  62  N.  W.  Rep.,  252.  The 
weight  of  reaaon  and  authority  is  to  the  effect  that  when 
a  borrower  has  complied  with  his  part  of  the  contract  he 
is  entitled  to  a  release  of  his  mortgage.  Pioneer  Savings 
d  Loan  Co.  v.  Pancoast,  43  S.  W.  Rep.  [Tex.],  280;  Inter- 
state Savings  d  Loan  Association  v.  Cairns,  47  Pac.  Rep. 
[Wash.],  509;  Williamson  v.  Eastern  Building  d  Loan 
Association,  32  S.  E.  Rep.  [S.  Car.],  765.  The  corporation 
is  not  entitled  to  keep  the  mortgage  alive  to  secure  future 
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I>ayinents  on  the  stock  after  the  mortgage  debt  itself  has 
been  paid.  Manorita  v.  Fidelity  Trust  &  Loan  Co.,  101 
Fed.  Rep.,  8 ;  Fidelity  Savings  Association  v.  Shea,  55  Pac, 
Rep.  [Idaho],  1022;  Welling  v.  Eastern  Building  d  fjoan 
Association,  34  S.  E.  Rep.  [S.  Car.],  409;  Easltrn  Build- 
ing it  Loan  Association  v.  Olmsted,  16  App.  D.  C,  387. 

Ames,  C, 

The  appellant  is  a  so-called  mutual  building  and  loan 
association  incorporated  under  the  laws  of  the  state  of 
New  York.     Too  much  space  would  be  occupied  in  an 
attempt  to  set  out  in  detail  in  this  opinion  the  frame-work 
of  the  company  and  its  methods  of  conducting  business, 
as  disclosed  by  its  articles  of  incorporation.     With  the 
general  character  of  such  institutions  both  the  public  and 
the  profession  are  so  far  familiar  that  an  account  of  what 
occurred  in  the  following  described  transaction  will  suffice 
for  an  understanding  of  the  case.    The  so-called  stock  of 
the  company  is  divided  into  shares  of  the  nominal  amount 
of  $100  each.     The  association  had,  however,  at  the  be- 
ginning no  capital  at  all,  but  depended  for  its  income  and 
accumulations  upon  premiums,  dues  and  interest  charges 
to  be  collected  from  its  members  and  from  persons  having 
dealings  with  it.     Shortly  before  the  8th  day  of  March, 
1892,  the  appelle,  John  C.  Kear,  for  the  purpose  of  pro- 
curing a  loan  from  the  company,  became  the  nominal 
owner  of  six  shares  of  its  capital  stock.    At  or  about  the 
date  last  mentioned  he  assigned  these  shares  to  the  insti- 
tution and  ceased  to  have  any  right,  title  or  interest  in 
or  to  them  or  on  account  of  them  or  to  accumulations  there^ 
after  to  accrue  to  the  company.     In  consideration  of  the 
assignment,  the  association  loaned,  or,  as  it  was  termed, 
advanced  to  him  the  sum  of  $600,  less  a  so-called  premium 
of  ten  per  cent,  of  the  amount,  or  in  reality  $540,  and  in 
further  consideration  of  the  loan  he  executed  to  the  asso- 
ciation sixty-nine  promissory  notes,  payable  at  intervals 
of  one  month,  sixty-six  of  them  being  for  $9.50  each,  and 
the  remaining  three  for  $5  each,  thus  assuring  the  payment 
61 
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of  the  aggregate  amount  of  f642  in  sixty-nine  monthly 
installments.  As  further  assurance  of  payment,  Kear  and 
his  wife,  the  other  appellee,  executed  their  mortgage  upon 
certain  lands  lying  in  Lancaster  county.  All  these  notes 
were  promptly  paid  as  they  became  due.  The  average 
length  of  time  for  which  the  money  was  retained  by  Kear 
was  thirty-four  and  one-half  montiis,  at  the  expiration  of 
which  time  he  had  repaid  the  principal  and  paid  f  102,  or 
12.96  per  month,  additional,  being  at  the  rate  of  a  little 
more  than  six  and  fifty-five  hundredths  per  cent,  per 
annum.  If  he  had  borrowed  f540  at  ten  per  cent.  i)er 
annum,  payable  in  monthly  installments,  each  payment 
would  have  been  f  4.50,  making  a  total  interest  charge  of 
1155.25,  which  added  to  the  principal  would  have  made 
an  aggregate  of  f  695.25  requisite  to  satisfy  his  obligation. 
This  sum  is  only  $53.25  greater  than  the  amount  he  has 
in  fact  paid  and  is  the  largest  rate  of  interest  allowed  by 
our  statute,  except  to  associations  incorporated  under  the 
laws  of  this  state.  Having  made  these  payments  Kear 
demanded  a  release  of  his  mortgage,  and,  being  refused, 
begun  this  action  to  procure  a  judicial  cancellation  of  it 
and  to  recover  damages  for  the  refusal.  The  district  court 
granted  the  cancellation  and  awarded  him  f  100  in  dam- 
ages and  the  association  appealed  to  this  court  It  is  not 
denied  that  at  the  time  the  loan  was  made  the  officers  of 
the  society,  who  transacted  the  business  on  its  behalf, 
represented  to  the  plaintiff  that  all  claims  against  him 
and  his  property  would  be  satisfied  by  payment  of  the 
notes,  but  the  mortgage  refers  to  the  organization  papers 
of  the  defendant  and  purports  to  make  them  a  part  of  the 
instrument^  and  by  these  papers  it  is  provided  that 
seventy-five  cents  per  share  per  month,  or  f4.50  per  month 
in  all,  of  the  moneys  paid  on  the  notes  shall  be  accredited 
to  payment  of  dues  and  that  the  monthly  payment  of  that 
amount  in  dues  shall  continue  indefinitely  until  there 
shall  be  accumulated  f  100  for  each  share  of  the  company. 
For  this  reason  it  is  contended  that  $217.50  still  remains 
due  and  unpaid  to  the  defendant  under  the  entire  contract 
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and  is  charged  by  the  mortgage  as  a  lien  upon  the  lands. 
In  our  opinion,  this  agreement  to  pay  dues  after  the  plain- 
tiff had  parted  with  his  shares  to  the  association  and  had 
ceased  to  be  entitled  to  participate  in  its  accumulations 
was  without  consideration  and  is  void.  If  we  accede  to 
the  defendant's  demand  in  its  entirety,  which  we  must 
do  or  reject  it  all,  and  add  the  J217.50  to  the  sums  already 
paid,  the  total  amount  of  interest  he  will  have  padd  for 
his  loan  of  $540  will  be  |319.50,  or  at  the  rate  of  twenty 
and  one-half  per  cent,  per  annum.  Such  contracts  are 
extortionate  and  unconscionable  and,  in  our  opinion,  the 
right  to  make  and  profit  by  them  ought  to  be  confined 
to  corporations  organized  under  the  laws  of  this  state, 
where  the  industrious  and  deserving  poor  may  be  sure 
of  enjoying  at  least  the  sympathies  of  those  in  more  for- 
tunate circumstances.  See  Ra/ndall  v.  National  Building, 
Loan  d  Protective  Union,  42  Neb.,  809,  43  Neb.,  877. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

DuPFTE  and  Albert,  CO.,  concur. 

Affirmed. 


Joshua  Palmbb,  Exbcutob  of  the  Last  Will  and  Testa- 
ment OF  Cornelius  Van  Auken,  Deceased,  appellee, 
7.  William  Mizneb,  appellant,  bt  al. 

^i£BD  Mat  8,  1902.    No.  11,553. 
Commissioner's  opinion.    Department  No.  3. 

1.  Quieting  Title:    AonoN  to  Cancel  Deed:    Limitation  of  Actions. 

The  statute  of  limitations  does  not  begin  to  run  against  an  action 
to  cancel  a  deed,  constituting  a  cloud  on  the  title  to  real  estate, 
until  some  right  or  title  is  asserted  under  such  deed,  and  such 
fact  is  brought  to  the  knowledge  of  the  holder  of  the  title. 

2.  Quieting  Title:    Recobding  Undelivebed  Deed:    Notice.     The  mere 

record  of  an  instrument,  signed  and  acknowledged  by  the  owner 
of  real  estate,  but  not  delivered,  which  is  taken  from  his  posses- 
sion and  filed  for  record,  without  his  knowledge  or  consent,  by 
the  grantee  named  therein,  is  not  notice  to  such  owner  that  such 
grantee  asserts  some  right  or  title  under  the  deed. 
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3.  Quieting:  Title:    Undeuvebed  Deed:    FAiLintB  to  Watch  fob  Recobd 

of:  Laches.  Laches  will  not  be  imputed  to  one  from  a  mere  fail- 
ure to  watch  the  records  to  guard  against  the  recording  of  a  forged 
or  undelivered  deed  purporting  to  be  a  conveyance  of  his  real 

estate. 

4.  Quieting  Title:   Reoobding  Undelivkbbd  Deed:   Lease  fbom  Gbaitteb 

TO  Grantob:  Recobdino  Aftee  Death  of  Gbantee:  EjETect  on 
Deed.  The  owner  of  real  estate  signed  and  acknowledged  a  deed 
of  conveyance  thereof,  and  at  the  same  time  took  back  a  lease, 
executed  by  the  grantee,  for  a  life  estate  in  the  same  premises;  he 
retained  possession  of  both  instruments;  his  grantee  obtained 
possession  of  the  deed  and  filed  it  for  record,  without  his  knowl- 
edge or  consent.  After  the  death  of  the  grantee,  the  grantor,  on 
learning  that  the  deed  had  been  taken  from  his  possession  and 
recorded,  filed  the  lease  for  record.  The  deed  purports  to  have  been 
given  for  a  valuable  consideration.  Held,  That  his  conduct 
rendered  the  deed  as  efTective  as  though  formally  delivered. 

Appeal  from  the  district  court  for  Saline  county.  Tried 
below  before  Hastings,  J,    Reversed. 

A.  8.  Sands  and  E.  M.  Palmer,  for  appellant. 

F.  I.  Foss,  B..Y.  Kohout  and  R.  D.  Br(yum,  contra^ 

Albert,  O. 

It  sufficiently  appears  from  the  evidence  in  this  case 
that  in  1892  the  plaintiff  signed  and  acknowledged  a  deed 
of  conveyance  of  certain  real  estate,  in  which  Jennie  Van 
Auken,  his  daughter,  was  named  as  grantee.  The  grantee, 
at  the  same  time,  executed  and  delivered  to  the  plaintiff 
a  lease  of  the  same  premises  for  the  term  of  his  natural 
life.  The  deed  was  not  delivered  to  the  grantee.  It  was 
understood  at  the  time  that  the  deed  should  become 
effective  only  in  the  event  of  the  death  of  the  plaintiff  who 
was  ill  at  the  time.  The  lease  was  executed  to  protect  the 
plaintiff  against  the  contingency  of  the  unauthorized  pos- 
session of  the  deed  by  the  grantee.  Afterward,  in  the 
same  year,  the  grantee  got  possession  of  the  deed,  without 
the  knowledge  or  consent  of  the  plaintiff,  and  filed  it  for 
record.  The  grantee  died  intestate  in  1896,  leaving  the 
defendant,  Mizner,  as  her  sole  heir.    Aften^^ard,  in  1898, 
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the  plaintiff  filed  the  lease  for  record.  .  The  grantee  was 
never  in  possession  under  her  deed,  and,  save  such  in- 
ferences as  may  be  drawn  from  the  act  of  filing  such 
deed  for  record,  never  asserted  any  right  or  title  to  the 
premises  by  virtue  of  it.  After  her  death,  her  adminis- 
trator,  as  such,  asserted  some  rights  under  the  deed  and 
the  plaintiff  brought  this  action  to  cancel  it  and  to  remove 
the  cloud  cast  thereby  on  his  title  to  the  premises,  making 
such  administrator  and  thel  heir  of  the  grantee  defendants. 
From  a  decree  in  favor  of  the  plaintiff  the  defendants 
prosecute  this  appeal. 

It  is  first  insisted  that  the  suit  is  barred  by  the  statute 
of  limitations,  because  it  was  not  brought  within  four 
years  from  the  date  of  the  recording  of  the  deed,  and 
there  was  no  evidence  offered  tending  to  show  that  the 
recording  of  the  deed  had  not  been  discovered  by  the 
plaintiff  until  within  four  years  next  preceding  the  com- 
mencement of  the  action.  An  action  of  this  character  does 
not  accrue  until  the  grantee  asserts  some  right  under 
the  deed.  Eayrs  v.  Ndson,  54  Neb.,  at  page  153 ;  Pleasants 
V.  Blodgetty  39  Neb.,  741.  If  we  understand  the  argument, 
the  act  of  recording  the  deed  was  an  assertion  of  some  right 
under  it,  and  that  such  act  was  notice  to  the  world  of  that 
fact.  Whether  such  act  was  an  assertion  of  some  right 
under  the  deed  we  need  not  determine,  because  there  is 
no  evidence  that  it  was  known  to  the  plaintiff  more  than 
four  years  before  the  commencement  of  this  action.  The 
statute  would  not  begin  to  run  on  the  assertion  of  some 
right  under  the  deed  made  to  third  parties  and  not  brought 
home  to  the  plaintiff.  As  to  the  record  of  the  instrument 
being  notice  to  the  plaintiff,  to  hold  that  it  was  would 
be  a  gross  perversion  of  our  registry  laws.  They  were 
never  designed  to  charge  the  owner  with  notice  of  unlaw- 
ful attempts  to  deprive  him  of  his  property.  ,  Conceding 
that  an  action  of  this  character  is  barred  in  four  years,  a 
point  we  do  not  decide,  the  statute  had  not  run  in  this 
case.  The  same  principle  runs  through  the  doctrine  of 
laches  invoked  by  the  defendants.    A  lack  of  vigilance  is 
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not  to  be  imputed  to  one  simply  because  he  fails  to  keep 
watch  of  the  records  to  gtiard  against  the  chance  of  the 
recording  of  a  forged  or  stolen  deed.  He  has  a  right  to 
relj  on  the  knowledge  of  a  valid  title  in  himself,  and  that 
such  title  may  be  divested  only  by  lawful  means. 

But  assuming,  as  we  have,  that  the  grantee  abstracted 
the  deed  from  the  private  papers  of  the  plaintiff  and  had 
it  recorded  without  his  knowledge  or  consent,  if,  upon 
learning  of  such  facts,  the  plaintiff  assented  thereto  and 
acquiesced  therein,  such  assent  and  acquiescence  would 
be  as  effectual  as  a  formal  and  actual  delivery  of  the  deed. 
As  before  stated,  after  the  death  of  the  grantee  the  plain- 
tiff filed  his  lease  for  record.  No  explanation  of  such  act 
was  offered.  It  may  have  been  in  pursuance  of  some  agree- 
ment or  understanding  had  between  him  and  the  grantee, 
named  in  the  deed,  in  his  lifetime;  it  may  have  been  to 
avoid  a  claim  for  services  rendered  by  her  in  her  lifetime, 
which  is  a  part  of  the  consideration  named  in  the  deed. 
Aside  from  its  evidential  value  on  the  question  of  how  the 
deed  was  obtained  by  the  grantee,  it  seems  clear  to  us  that 
the  acceptance  of  the  lease  and  the  filing  of  it  for  record 
amount  to  a  ratification  of  the  alleged  unauthoris^ed  taking 
and  recording  of  the  deed.  If  that  be  true,  the  deed 
thereby  became  as  effectual  as  though  actually  delivered 
by  the  grantor. 

It  is  recommended  that  the  decree  of  the  district  court 
be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 

Ames  and  Duffib,  CO.,  concur. 

IteVBBSBD  AND  REMANDBD. 

Opinion  on  rehearing  follows. 
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JoeHUA  Palmer,  Executor  of  the  Last  Will  and  Testa- 

TAMBNT    OF    CORNELIUS    VAN    AUKBN,    DECEASED^    AP- 
PELLEE, V.  William  Miznbr^  appellant,  bt  al. 

Fdced  March  18,  1903.    No.  11,563. 
Commissioner's  opinion.    Department  No.  2. 

1.  XzceptlonSy  Bill  of:    Not  Properly  Authentioate2>:    Evidence,  on 

Appeal  and  Error.  Where  a  bill  of  exceptions  purporting  to 
contain  the  evidence  In  a  case  Is  not  authenticated  by  the  clerk 
of  the  district  court.  It  Is  not  properly  before  the  supreme  court 
and  will  not  be  examined;  and  questions  presented  on  error,  or 
appeal,  depending  upon  matters  of  evidence,  can  not  be  decided. 

2.  Exceptions,  Bill  of:   Not  Properly  Authenticated:   Judgment  Con- 

forms TO  Pleadings:  Appeal  and  ESrror.  In  such  a  case,  if  the 
judgment  or  decree  of  the  trial  court  conforms  to  and  is  supported 
by  the  pleadings,  it  will  be  affirmed. 

Rehearing  of  case  reported  ante,  page  899. 

Appeal  from  the  district  court  for  Saline  county.  Tried 
below  before  Hastings,  J.  Former  opinion  vacated  and 
fudgment  below  affirmed. 

A.  S.  Sands  and  E.  M.  Palmer,  for  appellant. 

F.  I.  Fos8,  BrV.  Kohout  and  R,  D.  Brouon,  contra, 

Barnes,  O. 

This  case  is  before  us  on  a  rehearing.  Our  former 
opinion,  wherein  the  judgment  of  the  district  court  was 
reversed,  was  written  by  Mr.  Commissioner  Albert,  and 
is  reported  arife,  page  899,  and  in  90  N.  W.  Rep.,  637. 

The  principal,  and  only,  contention  of  the  appellant  is 
that  the  judgment  or  decree  of  the  trial  court  is  not  sus- 
tained by  the  evidence,  and  is  contrary  to  law.  This 
requires  us  to  examine  the  bill  of  exceptions  and  the 
evidence  contained  therein  and  determine  the  probative 
force  thereof.  We  find,  however,  that  there  is  no  cer- 
tificate of  the  clerk  of  the  district  court  attached  to  the 


purported  bill  of  exceptions  io  this  case,  and  the  same  is 
in  no  manner  authenticated.  Under  the  well  estahlished 
law  of  this  state  and  the  rules  of  this  court,  snch  purported 
bill  of  exceptions  can  not  be  considered  b;  us  for  any 
purpose. 

"Where  the  bill  of  exceptions  purporting  to  contain 
the  evidence  in  a  case  is  not  aufhenticated  by  the  cer- 
tificate of  the  clerk  of  the  trial  court,  it  is  not  properly 
before  this  court,  and  will  not  be  examined,  and  assign- 
ments of  error  depending  upon  matters  of  evidence  can 
not  be  decided."  First  National  Bank  of  (h-eemoood  v. 
Cass  County,  47  Neb.,  172,  66  N.  W.  Rep.,  ?00. 

In  Martin  v.  Fillmore  County,  44  Neb.,  719,  62  N.  W. 
Itep.,  863,  it  was  held :  "In  order  to  authenticate  a  docu- 
ment attached  to  a  record,  as  the  bill  of  exceptions  settled 
in  the  district  court,  there  must  be  a  certificate  of  the 
clerk  of  the  court  to  that  efFect." 

A  bill  of  exceptions  must  he  certified  by  the  clerk  of  the 
trial  court  as  being  the  original  bill  of  exceptions  in  the 
cause,  or  a  copy  thereof,  in  order  that  the  matters  therein 
may  be  considered  by  the  supreme  court.  Way;  v.  State, 
43  Neb.,  18,  61  N.  W.  Itep.,  117.  The  same  rule  was  an- 
nounced in  Felber  v.  Gooding,  47  Neb.,  38,  66  N.  W.  Rep., 
39 ;  Childerson  v.  Childcrson,  47  Neb.,  162,  66  N.  W.  Rep., 
281 ;  Romberg  v.  FoUen,  47  Neb.,  198,  66  N.  W.  Rep., 
282;  Union  P.  R.  Co.  v.  Kinniij,  47  Neb.,  at  page  396, 
66  N.  W.  Rep.,  449 ;  Sicberling  v.  Fletcher,  47  Neb.,  847, 
66  N.  W.  Rep.,  839;  Harris  v.  Barton,  53  Neb.,  r>«8,  74 
N.  W.  Rep.,  49 ;  Forbes  v.  Morearty,  54  Neb.,  at  page  506, 
74  N.  W.  Rep.,  822,  In  fact  there  is  an  unbroken  line  of 
authorities  which  holds,  without  a  single  exception,  that 
matters  contained  in  a  purported  bill  of  exceptions  can 
not  be  considered  for  any  purpose  unless  the  bill  is 
authenticated  by  the  certificate  of  the  clerk  of  the  district 
court  where  the  cause  was  tried.  The  condition  of  the 
record  herein,  although  suggested  on  the  former  hearing, 
seems  to  have  been  overlooked  by  the  writer  of  the  opinion, 
and  because  of  that  fact  the  rehearing  was  recommended 


Vol  2]  JANUARY  TERM,  1902.  905 

Palmer  y.  MUner. 

by  him.  The  so-called  bill  of  exceptions  should  not  have 
been,  and  can  not  now  be,  considered  for  any  purpose. 
This  brings  us  to  the  inquiry  as  to  whether  or  not  the 
decree  of  the  trial  court  conforms  to  and  is  supported 
by  the  pleadings.  Crawford  v.  Smith,  57  Neb.,  503,  77  N. 
W.  Rep.,  1078. 

An  examination  of  the  transcript  shows  us  that  the  facts 
alleged  in  the  petition,  if  proved,  are  suflScient  to  sustain 
the  decree  of  the  trial  court,  and  we  therefore  recommend 
that  our  former  opinion  be  vacated  and  set  aside,  and 
that  the  judgment  of  the  district  court  be  affirmed. 

Oldham  and  Pound,  CO.,  concur. 

The  judgment  heretofore  entered  in  this  case  by  this 
court  is  hereby  vacated;  and  it  is  further  ordered  that 
the  judgment  of  the  district  court  be,  and  the  same  is 
hereby  affirmed. 

Judgment  below  affirmed. 

Note. — ^November  5,  1903,  an  opinion  was  written  by  Sedgwick,  J., 
in  the  above  cause,  denying  a  rehearing  on  the  decision  that  the  docu- 
ment purporting  to  be  a  bill  of  exceptions,  could  not  be  considered  be- 
cause It  was  not  sufficiently  identified  by  the  certificate  of  the  clerk  of 

the  district  court.    This  opinion  Is  reported  in Neb.,  ,  97  N. 

W.  Rep.,  334.— RxFOBiKB. 
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AHA  IffDOyiCBNT.    See  Homkstead,  1. 

ASjlLTEmSNT  AND  BEVIVAIi.     See  Bzigutobs  ahd  ADHnruh 

TRATOIS,  1. 

ABSEHGE.    See  Limitation  or  AcmoNS,  1,  2. 

■ 

ACCOTTITF  STATED. 

JUstake:  EiItbot.  Where  a  settlement  Is  entered  Into  between 
two  itarties  In  reliance  on  the  accuracy  and  correctness  of 
books  of  account  kept  by  one  of  the  parties,  and  it  is  subse- 
quently discoyered  that  the  books  have  been  erroneously 
kept,  and  that  the  party  keeping  them  has  not  accounted  for 
all  the  money  which  he  has  received,  such  a  settlement  will 
be  set  aside  and  a  new  accounting  had  although  there  may 
have  been  no  intentional  fraud  practiced  by  the  bookkeeper,, 
and  the  failure  to  account  may  have  been  due  to  mistakes 
alone.    Lddigh  v.  Keever 843 

AGKN'OWLEDGl^NT.    See  Homestead,  4.    Mostoages,  1 

ACT  OF  OOD.    See  Fixes,  1. 

ADBQTTATE  BEMEDY  AT  LAW.    See  Bquitt,  2.    liAiTDAMUS,  2. 

ADXISSIOE'.    See  Pleading,  8.    Taxation,  6. 

AJ>VAHCEMEET8.    See  Descent  and  Distribution,  1. 

ADVXBSE  POSSESSION.    See  Bminbnt  Domain,  2. 

ADVaujs.    See  Husband  and  Wnne,  1. 

AFFIDAVITS.  See  Appeal  and  Bbbob,  1.  Gabnishmbnt,  1,  2. 
Mobtgages,  6,  64. 

AOISTMEirr.    See  Ck>NTSACfTB,  1. 

AXjUCOHT.    See  Divobob,  1,  2. 

APPEAL  AND  EEBOB.  See  Bonds.  Foboible  Entbt  and  Db- 
TAiNEB,  1,  2.  Mandamus,  2^  6.  Mobtgages,  8.  Replevin, 
8.    Tbial,  1. 

1.  Affidavits  Not  Presented  to  Trial  Oourt.  Affidayits  not 
presented  to  and  considered  by  the  trial  oourt  will  not  be 
considered  in  this  court  in  the  event  that  the  case  is  brought 
to  this  court  for  review,  and  therefore  should  not  be  te- 
clnded  in  the  bill  of  exceptions.    BtaU  v.  Faiocett •••••  243 


APPEAL  ABD  VSMO^k— Continued.  . 

2.  App«al:  Erbobs  in  ExcLUDma  Btisbiicb.  Alleged  errors 
of  the  trial  court  In  the  exclueton  ot  eTldence  can  not  be 
examined  on  appeal.    Btewart  &  Co.  v.  Allen 333 

I. ;    Eh'iDENCE  ON.     A  party  who  brings  a  caee  to  this 

court  on  appeal,  impliedly  consents  to  submit  the  Issues  for 
decision  on  the  evidence  actually  In  the  record.  Petlibone 
V.  Yeiier 65 

4. :    RtJUKOS  Pbebbnted  ok.    Rulings  of  the  trial  court, 

niade  during  the  prosresa  of  the  trial,  will  not  be  reviewed 
by  this  court  when  presented  on  appeal,    idem. 

S.  AasMsments,  Validity  of:  Bbhtb:  GBRcaAi.  Statbueatb  hi. 
Where  several  special  assessments  were  found  to  be  Invalid 
tn  the  lower  court  and  the  validity  of  such  assesaments  de- 
pends upon  statutes  now  repealed  so  that  to  paas  upon  them 
win  require  a  minute  Investigation  of  documentary  evidence 
and  laborlouB  search  for  the  several  statutes  applicable 
thereto,  assertions  In  appellant's  brief  that  such  assessments 
are  valid  and  are  shown  by  the  proof  to  be  valid,  without 
stating  any  reaaoas  for  such  oplnlou,  or  affording  any  ma- 
terial assistance  to  this  court  toward  verifying  it,  do  not 
require  review  of  such  findings,  farmers  Loan  i  Trtut  Co. 
V.  Haitinga S37 

8.  Assignments:  Consideration.  In  proceedings  in  error  only 
ouch  grounds  as  are  assigned  In  the  petlUoQ  in  error  will  be 
considered.    JTertnord  u.  Orossman  743 

7.  1  Judgment,  Joint:  Statutes.    A  judgment  entered  In 

accordance  with  section  Ell  of  the  Code  is  none  the  less  a 
loint  judgment.  Hence  an  assignment  of  error  that  the 
"court  erred  in  rendering  a  Joint  Judgment  against  the  de- 
fendants" does  not  raise  the  question  whethtir  the  require- 
ments of  said  section  should  have  been  compiled  with. 
Campbell  v.  Laue 63 

S. :    OVKKBULINO  Motion  iob  Nkw  Tkul.     A  Judgment 

will  not  be  reversed  for  errors  of  law  occurring  at  the  trial, 
unless  It  Is  alleged  In  the  petition  In  error,  and  shown  by 
the  record,  that  the  court  errod  in  overruling  the  motion 
for  a  new  trial.    Qregory  v.  Leavitt 637 

B. :    WrrHouT  Rdlinos  ob  Bxogptions.    This  court  can 

not  consider  or  pass  upon  asalgnments  of  error  when  the 
record  fails  to  show  any  rulings  on,  or  exceptions  to,  the 
matters  complained  of  in  the  court  below.    Wells  v.  Fetser,  5S1 

10,  Bankruptcy  Pending  Appeal :  Pabtibs.  Matson  v.  Emerson.  190 

11.  Briefs:  Assiqnmbnts  Not  m:  Waives.  Assignments  of 
error  not  argued  or  relied  on  in  briefs  «f  counsel  will  be 
deemed  waived.    Brown  v.  Baughton 426 


12. T    Ebbobs  Not  Uboed  ih.     Errors  not  urged  in  the 

briefs  will  be  dlnregarded.     Broum  v.  Collina 149 

18. :    QcKBTiofis  Not  Pbopeklt  Raised  ib.    This  court  is 

not  bound  to  examine  questions  not  so  raised  in  the  briefs 
as  to  state  falrlr  what  Is  complained  of,  the  reason  and 
bBHlB  of  the  complaint,  and  the  exact  portions  of  the  record 
material  thereto.     Livingston  v.  Moore 49S 

U. :    Questions  Not  IUibih  bt.    On  appeal  this  court  Is 

not  bound  to  pass  upon  questions  not  fairly  raised  in  the 
briefs  of  counsel  for  appellant.  Farmert  Loan  <£  Trtut  Co. 
V.  Haatinot   337 

16.  ConHrmation  of  Sale:  Sutficiency  of  Recobo.  Record  ex- 
amined, and  held  to  disclose  no  error  on  the  part  of  the 
eouirt  on  confirmation  of  a  sale.    Fhrmix  Ins.  Co.  v.  Howe. .     ZO 

16.  Costs:  Final  Obdeb.  To  entitle  a  party  to  a  review  there 
must  have  been  a  final  order  or  ludgment  rendered  In  the 
cause.  Reynoldt  v.  City  of  Tecumteh,  48  Neb.,  785,  Uo- 
Lucaa  V.  St.  Joseph  it  G.  I.  R.  Co 164 

17.  :    JiTiiQMEST  fob:    PinAL  Ordbb.    A  mere  Judgment  for 

costs  is  not  a  final  judgment  and  proceedings  In  error  will 
not  lie  to  reverse  such  Judgment.    Sotack  v.  Oannon 276 

18.  Discretloii:  Bxceition.  An  alleged  abuse  of  discretion  on 
the  part  of  the  trial  court  Is  unavailing  unless  excepted  to. 
Guthrie  v.  State    28 

19.  Equity  and  Consctenoe  Absent  from  BUI.  Where  a  bill  dis- 
closes nothing  of  equity  and  still  less  of  conscience  a  ludg- 
ment of  the  lower  court  dismissing  BUcb  bill  will  be  affirmed. 
PhcenUc  Ins.  Co.  v.  Boehl 272 

20.  Equity  Cause  on  Error:  Motion  fob  New  Tbiai»  In  order 
to  review  the  proceedings  In  the  trial  of  an  equity  cause 
by  petition  In  error  a  motion  for  a  new  trial  must  be  filed 
In  the  district  court  the  same  as  In  an  action  at  law. 
Oaughran  v.  Crosby.  33  Neb.,  33,  followed.    Uiles  v.  Demino.  626 

21.  Error  Must  Be  Shown  AiBrmatlTely.  A  plalatiS  in  error 
must  show  aJSnuatlvely  that  error  was  committed  and  that 
he  was  entitled  as  a  matter  of  law  to  a  dltferent  Judgment 

or  order  from  that  complained  of.    Shelby  v.  Creighton 264 

22.  Estoppel  to  Complain.  A  party  will  not  be  heard  to  com- 
plain of  the  action  of  the  trial  court,  when  the  action  com- 
plained of  was  at  hlH  instance.    Btorm  v.  Bolmea 16 

23.  Erldence:  Competbnct  aho  Sufficitoct.  This  conrt  may, 
however,  on  appeal  pass  upon  the  competency  of  evidence 
admitted,  In  determining  whether  the  decree  is  supported 

by  sufficient  evidence.     Ohetton  v.  Wilson...'. 674 
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24. :   CoNFUCTiNo.    The  judgment  of  a  district  court  will 

not  be  disturbed  where  the  evidence  was  conflicting,  if  the 
record  discloses  sufficient  competent  evidence  to  support 
such  judgment    Peterson  v.  Estate  of  Peterson 86 

26. :   .    Findings  based  on  conflicting  evidence  will 

not  be  disturbed.    Holt  v.  Rust-Otoen  Lumber  Co 170 

26. :    .    Connecticut  Trust  d  Safe  Deposit  Co,  v, 

Southwick  291 

27. :    .    Conclusions  of  fact  drawn  by  a  Jury  from 

conflicting  evidence  will  not  be  disturbed.    Deering  d  Co. 

V,  Walter  ' 364 

28.  :    .    The  Judgment  of  a  district  court  founded 

upon  conflicting  evidence  will  not  be  disturbed.    Van  Meter 

V.  Province  413 

29. :     .     Where   the   evidence   is   conflicting,   but 

sufficient  competent  evidence  is  in  the  record  to  support  the 
finding,  the  Judgment  will  not  be  set  aside  by  a  reviewing 
court.    Bourne  v,  O^Conner 432 

30.  :    .    Where  there  is  a  conflict  of  evidence  on 

the  matters  in  dispute  between  the  parties,  the  verdict  of  a 
Jury  based  thereon  will  not  be  disturbed.    Reed  v.  Mott 450 

31.  :    .     A  finding  based  on  conflicting  evidence 

will  not  be  disturbed  unless  manifestly  wrong.  Davies  v, 
Barger 610 

32. :    .    The  verdict  of  a  Jury  on  testimony  fairly 

conflicting  will  not  be  disturbed  by  this  court.  Bonatoitz  v. 
De  Kalh  534 

33. :     .     Where    the   evidence   is   conflicting,   but 

there  Is  sufficient  evidence  to  support  the  verdict,  it  will 
not  be  disturbed.     Schaff  v.  Hamilton 577 

34. :    .    Where  there  is  some  competent  evidence 

tending  to  establish  all  of  the  facts  constituting  plaintiff's 
cause  of  action,  and  the  evidence  on  the  whole  case  Is  <Son- 
flicting,  the  verdict  of  a  Jury  basefl  thereon  will  not  be  set 
aside  on  the  ground  that  it  is  not  sustained  by  the  evidence. 
Rath  V,  Rath    600 

86. :    .    It  is  a  settled  rule  of  this  court  that  the 

findings  of  the  trial  court,  on  conflicting  evidence,  will  not 
be  reversed  on  appeal  unless  clearly  wrong.  Continental 
Nat.  Bank  of  Chicago  v.  Levy 694 

36.  :  .  Findings  of  fact  by  a  trial  court  from  con- 
flicting evidence  will  not  be  disturbed  upon  error  or  appeal, 
unless  clearly  wrong.    Dufrene  v.  Anderson 813 

37. :    :    Ow  Appeal.    When  the  evidence  is  fairly 
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conflictln^r,  or  where  the  case,  as  made  by  the  evidence,  is 
fluch  that  reasonable  minds  might  fairly  differ  as  to  the 
correct  and  proper  conclusion  to  be  drawn  therefrom,  a 
finding  of  fact  made  by  the  trial  court  will  not  be  disturbed 
on  appeal.  Booth  v.  Kessler,  62  Neb.,  704,  87  N.  W.  Rep^ 
632,  followed.    Sullivan  Savings  Institution  v.  Sharp 800 

38. :   Review  or  Rulings.    The  rulings  of  the  trial  court 

on  the  admission  of  evidence  examined,  and  held  that  there 
was  no  error  therein.  Northwall  Co.  v,  McOarmick  Har- 
vester Machine  Co 699 

39. :    Rulings:    Review.    Rulings  of  a  trial  court  in  the 

admission  of  evidence,  are  reviewable  only  by  petition  in 
error.    Cheston  v,  Wilson 674 

40.  Examination  of  Witness:     Objections:     Offer  of  Pboof.  ' 
The  ruling  of  the  trial  court  sustaining  an  objection  to  a 
question  propounded  to  a  witness  will  not  be  reviewed  in  the 
absence  of  an  offer  showing  what  the  party  complaining  of 
such  ruling  expected  to  prove  by  the  witness.    City  of  Crete 

V,  Hendricks 847 

41.  Exceptions.  Alleged  errors  in  the  introduction  of  evidence 
are  not  reviewable  unless  excepted  to  in  the  trial  court. 
Pope  17.  Kingman  d  Co 184 

42.  Exceptions,  Bill  of:  iMFboFEB  Authentication.  Where  the 
bill  of  exceptions  is  not  authenticated  by  a  proper  certifi- 
cate of  the  clerk,  this  court  can  go  no  further  than  to  see 
that  the  judgment  appealed  from  is  supported  by  the  plead- 
ings in  the  case.    Porter  v.  Detrick 29 

43. :   Instructions.   When  a  case  is  brought  to  this  court 

by  petition  in  error  and  there  is  no  bill  of  exceptions  in  the 
record,  instructions  given  by  the  trial  court  that  might  have 
been  proper  under  any  possible  condition  of  the  evidence 
under  the  pleadings  will  not  be  held  erroneous  and  prejudi- 
cial.   Connor  v,  Schreiner-Flack  Grain  Co 188 

44.  Exceptions  Kot  Properly  Taken  to  Instructions:  Ck>E- 
rectino  Record.  In  case  exceptions  are  so  filed  which  were 
not  properly  taken  at  the  time  the  instructions  were  given, 
they  have  no  place  in  the  record,  and  the  remedy  is  to  cor- 
rect the  record  in  the  district  court  by  striking  them  there- 
from, the  same  as  where  exceptions  not  seasonably  taken 
are  noted  by  counsel  upon  the  written  charge.  City  of  lAn- 
coin  v.  Sager 598 

45.  Exclusion  of  Immaterial  Matters.  ESrror  can  not  be  predi- 
cated on  the  action  of  the  trial  court  in  excluding  imma- 
terial matters  from  the  consideration  of  the  jury.    Brown 

V.  Silver 164 
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46.  Final  Order.  In  the  absence  of  a  final  judgment,  or  final 
order,  In  an  action  tried  to  a  jury,  proceedings  of  the  trial 
court  will  not  be  reviewed.  CreaTnery  Packtige  Mfg.  Oo.  v, 
Magill  414 

47. .    To  entitle  a  party  to  a  review  there  must  have  been 

a  final  order  rendered  in  the  cause.  Reynolds  v.  City  of 
Tecumsehy  48  Neb.,  785.    Bock  v.  Grooms 802 

48.  Finding^:  Approved.  Findings  of  fact  of  the  trial  court 
examined  and  approved.  Union  Stock  Yards  Nat.  Bank 
V,  Haskell  839 

49. :  BxcKPTiONs:  Motion  fob  New  Trial.  The  sub- 
mission of  special  findings  to  the  jury  upon  matters  claimed 
to  be  irrelevant  and  immaterial  will  not  be  reviewed  unless 
excepted  to  at  the  time  and  assigned  as  error  in  the  motion 
for  a  new  trial.    Livingston  v.  Moore 498 

50.  :     Pleading  and   ESvidence:     Presumptions.     Where 

a  cause  Is  tried  to  the  court  and  there  is  a  general  finding 
for  the  plaintiff,  if  any  cause  of  action  is  stated  and  there 
is  evidence  thereon  sufficient  to  sustain  the  finding,  it  will 
be  presumed  that  the  court  proceeded  thereon  and  the  judg- 
ment will  be  affirmed,  although  the  petition  attempts  also  to 
state  a  cause  of  action  of  a  different  nature  which  would 
not  sustain  a  recovery.    Omaha  Brewing  Ass^n  v.  Tillenburg,  277 

51. :  Presumed  True.  Where  the  evidence  is  not  pre- 
served Imd  a  transcript  of  the  pleadings  is  not  presented, 
it  will  be  conclusively  presumed  in  the  appellate  court  that 
the  findings  of  fact  of  the  trial  court  are  true.  Bhelhy  v, 
Creighton 267 

62.  ForecloBure:  Settino  AsmE:  Discretion.  No  abuse  of  dis- 
cretion of  the  trial  court,  in  refusing  to  set  the  sale  aside,  is 
shown  or  complained  of.    Pearson  v.  Badger  Lumber  Co 251 

53.  Injunction.    State  v.  German  Savings  Bank  of  Omaha 717 

54.  Instructions.  Instructions  given  examined,  and  held  cor- 
rectly to  state  the  issues  involved  in  the  case.  Boyd  v. 
George 42C 

55. .     Instructions  examined,  and  held  pertinent  to  the 

issues  involved  in  the  case.    Bonawitz  v,  DeKalh 534 

56. .     An   instruction   identical   in  substance   with   one 

asked  by  the  complaining  party  fUmishee  no  grounds  of 
error.    Buck  v,  Hogehoom  853 

57. :    Argumentative:    Prejudice.    Instruction  examined 

and  disapproved;  but  it  appearing  from  the  record  that  the 
giving  of  the  instruction  in  no  manner  affected  the  verdict 
of  the  jury,  held  error  without  prejudice.    Rath  v.  Rath...,  600 
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58. :  Complaint  En  Masse.  Complaint  en  masse  of  re- 
fusal of  five  instructions  not  considered  where  it  is  apparent 
that  at  least  two  of  them  were  properly  refused.  Buck  v. 
Hogehoom 853 

59. :    Eyidengb:    Pbefondebanoe  and  Weight.    Not  error 

to  couple  with  instruction  as  to  preponderance  of  evidence 
a  correct  statement  of  proper  tests  as  to  its  weight.    Idem, 

60. :    Exceptions.     Instructions  can  not  be  reviewed  in 

this  court  unless  the  record  shows  they  were  passed  upon 
by  the  trial  court  and  an  exception  taken  to  the  rulings 
thereon.    Oerman  Ins.  Co.  v.  Stiner 308 

61. :    .    Instructions  will  not  be  reviewed  unless 

excepted  to  in  the  trial  court    Livingston  v.  Moore 498 

62. :  :  Transcript:  Presumption.  Where  excep- 
tions to  instructions  appear  in  the  transcript  immediately 
after  the  charge  and  before  the  record  of  submission  to  the 
jury  and  of  the  verdict,  with  an  entry  showing  them  to  have 
been  filed  at  the  same  time  with  the  Instructions,  and  are 
certified  to  by  the  clerk  as  part  of  the  record  of  the  district 
court,  the  same  presumption  arises  as  in  case  of  notation  by 
counsel  upon  the  instructions  themselves.  City  of  Lincoln 
V.  Sager  698 

63. :   Given  by  Court  Refused  to  Party.    It  is  not  error 

to  refuse  to  give  an  instruction  tendered,  when  the  ground 
covered  thereby  is  covered  by  instructions  given  by  the 
court  on  its  own  motion.    Kennard  v.  Grossman 743 

64. :     Immaterial  Where  No   Dai^iage  Caused.     Where 

the  jury  has  specially  found  there  was  no  damage  caused, 
it  is  immaterial  whether  instructions  as  to  a  Justification 
of  the  alleged  injury  are  supported  by  the  pleadings. 
Axthelm  v.  Chicago,  R.  I.  d  P.  R.  Co 444 

65. :     Legal    Consequences    of    Certain    Facts.      An 

instruction  which  merely  points  out  the  legal  consequence 
of  certain  facts,  of  which  there  is  evidence,  in  case  the  Jury 
find  them  to  be  established,  is  not  erroneous.  Schmuck 
V.  Hill 79 

66. :    Matters  Outside  Issues:    Estoppel  to  Comi'lain. 

That  a  court  has  given  an  instruction  covering  matters  out- 
side the  issues  made,  is  not  a  cause  of  complaint  by  a  party 
who  has  himself  requested  an  instruction  substantially  the 
same  as  that  of  which  complaint  is  made.  Union  P.  R. 
Co.   V.   Lotway 348 

67. :  Objections  to,  as  a  Group.  Objections  to  instruc- 
tions as  a  group  can  not  be  sustained  where  any  of  them 
are  properly  given.    Axthelm  v,  Chicago,  R.  I.  d  P.  R.  Co.,  444 

62 


914  INDEX. 

AFPBAL  AKD  EBBOB^rofiHfiti€<f. 

68.  :    Pbejudice.    Giving  and  refusing  of  instructions  In 

the  case  held  to  show  no  prejudicial  error.  Carlson  d  Han- 
son V.  Holm   38 

69. :    .    A  party  can  not  be  heard  to  complain  of 

error  in  an  instruction  from  which  he  suCTered  no  prejudice. 
Deering  d  Co.  v.  Walter 364 

70.  :    Refused  to  Party  Bit  Given  by  Court.     Where  a 

party  to  a  suit  requests  the  submission  of  a  question  to  the 
jury  by  the  tender  of  an  instruction  which  is  refused,  he  can 
not  complain  of  an  instruction,  given  by  the  court  on  its 
own  motion,  submitting  the  same  question.  Kennard  v. 
Grossman 743 

71.  :    Refused  When   Point  Covered  by  Court.     Error 

can  not  be  predicated  on  the  failure  of  the  court  to  give  in- 
structions ask^d  for  at  the  trial  where  the  court  in  its  own 
instruction  bas  amply  covered  the  grounds  contained  in  the 
requests.    Rath  i?.  Rath  ' 600 

72. :    Undebsoobino  Words:    Prejudice.    Underscoring  in 

an  instruction  the  words  }>ona  fide,  not  prejudicial  to  a  party 
alleging  fraud.    Crockett  v.  Miller 292 

73.  Issues  in  Appellate  Court.  It  Is  a  well  defined  rule  of  this 
court  that  under  all  ordinary  circumstances  parties  will  be 
restricted  in  the  appellate  court  to  the  same  issues  on  which 
they  relied  in  the  court  of  original  jurisdiction.    Camahan 

V,  Brewster 366 

74.  :    Replevin:    Conversion.    A  plaintiff  in  replevin  on 

appeal  from  justice's  court  to  the  district  court  added  an 
allegation  of  conversion  of  the  property  in  connection  with 
a  claim  for  value  of  its  use  in  his  petition.  Held,  That  this 
was  not  necessarily  an  attempt  to  state  a  different  cause  of 
action  and  was  not  open  to  a  motion  to  strike  out  on  that 
ground.    Livingston  v.  Moore  498 

76.  Judgment  Sustained  by  Evidence  and  Finding^:  Erro- 
neous Conclusion  of  Law.  Where  the  evidence  sustains  the 
findings,  and  the  findings  sustain  a  formal  judgment  ren- 
dered thsreon,  such  judgment  will  not  be  reversed  because 
of  an  erroneous  conclusion  of  law  deducted  from  the  find- 
ings of  fact,  such  conclusion  beli^g  merely  an  expression  of 
opinion  by  the  trial  court.  Rosso  v.  Milwaukee  Harvester 
Co 212 

76.  Judicial  Sales:  Confirmation:  Objections:  Insufficient. 
Objections  urged  against  a  confirmation  of  a  sale  examined, 
and  held  insufficient.    Kingsley  v,  Svohoda 234 

77. :  :  Prejudice.    An  order  confirming  a  sale  will 

not  be  reversed  for  technical  irregularities  which  could  not 
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haye  been  prejudicial  to  substantial  rights  of  any  of  the 
parties.    Oray  v,  Eurich 194 

78. :    :    .    An  order  confirming  a  sale  will 

not  be  reversed  for  technical  irregularities  which  could  not 
have  been  prejudicial  to  substantial  rights  of  any  of  the 
parties.  Oray  v.  Eurich,  ante,  page  194,  followed.  Oray  v. 
Naiman 196 

79.  :   ^ — :   .     A  sale  will  not  be  set  aside  for 

irregularities  or  errors  tiot  prejudicial  to  the  party  com- 
plaining.   Clark  V.  Wolf 290 

80.  Jurisdiction:  Assignments  Not  in  Motion  fob  New  Tbiai*. 
An  error  not  going  to  the  jurisdiction  of  the  trial  court,  and 
not  called  to  its  attention  in  any  way,  by  motion  for  new 
trial  or  otherwise,  will  not  be  regarded  in  this  court.  Jen- 
kins V,  Myatt 592 

81.  :    By  Consent.    This  court  can  not  acquire  jurisdic- 

ti(Ai  to  review  such  a  judgment  on  appeal  by  consent  of  the 
parties.    Boales  v.  Ferguson  172 

82.  Law  Action  on  Appeal.  The  proceedings  of  a  district  court 
in  an  action  at  law  can  not  be  reviewed  in  this  court  on 
appeal.     Van  Daren  v.  Empkie-Shugart  Co 818 

83.  Law  of  the  Case:  Definition  and  Application.  "The  law 
of  the  case"  is  a  rule  of  expediency  which  should  not  be 
lightly  disregarded,  but  it  should  be  restricted  to  such  ques- 
tions as  have  been  presented  to,  and  decided  by,  this  court 
at  a  former  hearing  of  the  same  case  and  those  necessarily 
involved  in  such  decision  and  should  not  apply  to  a  mere 
expression  of  opinion  in  regard  to  matters  not  actually  in-  * 
volved  in  the  decision,  nor  should  it  apply  to  questions  re- 
ferred to  by  intimation  only  and  not  determined.  First 
Nat.  Bank  of  Hastings  v.  Farmers  d  Merchants  Bank 104 

84.  :    Divided  Coubt.    The  rule  that  a  prior  decision  of 

this  court  in  a  given  cause  is  the  law  of  the  case  in  all  sub- 
sequent proceedings  as  to  matters  passed  upon  or  involved 
in  the  decision,  does  not  apply  to  propositions  of  law  upon 
which  the  members  of  the  court  taking  part  therein  were 
equally  divided.     Baldwin  v.  Burt 377 

85.  Mortgage:  Objections  Insufficient.  Objections  made  to 
the  confirmation  of  a  sale  examined,  and  held  insufficient. 
Phwnix  Mutual  Life  Ins.  Co.  v.  Sparks 215 

86.  New  Trial,  Motion  for.  This  court  will  not  review  the  pro- 
ceedings of  the  district  court  by  petition  in  error  unless  a 
motion  for  a  new  trial  was  made  in  the  trial  court,  and  a 
ruling  obtained  thereon.    Jones  v.  Hayes,  36  Neb.,  526,  54  N. 

W.  Rep.,  858,  followed.    Marsh  v.  State 372 


916  INDEX. 

APPEAL  AKD  'ERROU— Continued. 

87. :    Indivisible.    Where  two  or  more  parties  join  in  a 

motion  for  a  new  trial  the  motion  Is  todivisible  and  unless 
it  should  be  sustained  as  to  all  it  must  be  overruled  as  to 
all.    McCarty  v.  Morgan  274 

88. ;    No  Assignment  of  Bbbob.    This  court  will  not,  in 

an  error  proceeding,  reverse  a  case  where  the  error  alleged 
was  neither  presented  to  the  court  below  in  the  motion  for 
a  new  trial  nor  assigned  as  error  in  the  petition  filed  in  this 
court.     Woodard  v.  Cutter 84 

89.  Nugatory  Act:  Refusal  of  Coxner  to  Pebfobm.  A  judgment 
should  be  reversed  only  for  errors  which  operate  to  the 
prejudice  of  the  party  complaining  thereof.  Hence  the  re- 
fusal of  a  court  to  perform  an  act  which  Is  purely  nugatory 
and  without  legal  force  or  validity  ought  not  to  be  reviewed 
by  this  court,  however  Informal  or  Irregular  the  proceed- 
ing by  which  such  refusal  Is  expressed.    Baldioin  v,  Burt..  377 

90.  Objection  After  Verdict  of  Ko  Petition  on  TUfi.  After 
having  gone  to  trial  upon  the  theory  that  the  petition  was 
duly  filed,  a  defeated  party  can  not,  after  verdict  against 
him,  be  heard  to  urge  that  there  was  no  petition  on  file  and 

no  cause  pending  before  the  court    Heater  v.  Penrod 711 

91.  Order  Overruling  Motion.  When  the  defendant  In  an  action 
to  foreclose  a  tax  lien  flies  no  pleading  in  the  district  court 
except  a  motion  to  strike  plaintiff's  petition  from  the  files, 
the  action  of  the  trial  court  In  overruling  such  motion  can 
not  be  reviewed,  on  appeal.    Seaman  v.  Atkinson 197 

92.  Parties  in  Appellate  Court:  Jurisdiction.  Where  a  judg- 
ment Is  entered  in  the  district  court  In  favor  of  a  party  to 
the  proceedings,  and  error  from  such  judgment  Is  prosecuted 
to  this  court  without  making  such  party  a  party  to  the  error 
proceedings,  this  court  has  no  jurisdiction  to  determine  the 
correctness  of  the  judgmemt.    Willita  v.  Harlan  County 865 

93.  Pleading:  Construction  Afteb  Judgment.  A  petition  will 
be  construed  liberally  when  attacked  for  the  first  time  after 
judgment.     Chambers  v.  Barker 523 

94. :   Joint  Petition  in  Ebbob:   Effect:    Pabties.    Where 

two  or  more  parties  join  in  a  petition  in  error,  if  the  judg- 
ment is  right  as  to  one,  it  must  be  affirmed  as  to  all.  Storm 
V.  Holmes « 16 

95. :    Motion  to  Strike  from  Reply.    It  is  not  error  to 

overrule  a  motion  to  strike,  which  Includes,  together  with 
some  matter  which  should  have  been  stricken  out  of  a  reply, 
other  matters  which  embody  a  proper  reply.  German  Ins. 
Co.  V.  Stiner  308 

96.  Presumption  from  Becord.     Where  no  part  of  the  record 
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prior  to  an  alias  order  of  sale  on  which  property  Is  sold  !8 
brought  to  this  court  on  an  appeal  from  an  order  of  con- 
firmation, no  Irregularity  or  lack  of  authority  to  issue  such 
alias  order  can  be  presumed.  National  Life  Ins.  Co,  v. 
Crandall 335 

97.  Probate:  Judgments  of  District  Coubt  on  Appeal  Fbom. 
Judgments  of  the  district  court  rendered  on  appeal  from 
the  probate  side'  of  the  county  court  are  reviewable  only 

by  petition  in  error.    Boales  v.  Ferguson 172 

98.  Beversal  to  Becover  Nominal  Damages.  A  Judgment  will 
not  be  reversed  in  order  to  permit  recovery  of  nominal  dam- 
ages, unless  recovery  of  such  damages  will  establish  or  pre- 
serve some  right  or  entitle  the  plaintiff  to  costs.  School 
District  v.  Burress  555 

99.  Signing  Complete  Becord.  Requirements  as  to  signing  com- 
plete record  are  directory,  and  not  essential  to  validity  of 
court's  action.    Colony  v,  Billingsley 670 

100.  Submission  Ex  Parte:  Statements  of  Recobd  in  Brief. 
Ordinarily  when  a  cause  is  submitted  without  oral  argu- 
ment and  upon  the  brief  of  the  plaintiff  in  error  alone,  the 
statements  of  the  brief  as  to  the  contents  of  the  record  will 

be  treated  as  true  and  accurate.    Deering  d  Co.  v.  Walter,,  364 

101.  Supersedeas:  Conditions.  A  supersedeas  bond  not  con- 
ditioned as  required  by  statute  is  insufficient  to  prevent  the 
enforcement  of  the  Judgment  or  decree  it  was  given  to 
supersede.    Oillespie  v.  Morsman  162 

102.  Transactions  in  Dispute:  Findings.  The  trial  court's  de- 
termination, as  to  what  transactions  are  sufficiently  con- 
nected with  those  out  of  which  the  matter  in  dispute  arose 
to  be  considered  by  the  Jury  in  passing  upon  it,  will  not, 
unless  clearly  wrong,  be  disturbed.    Buck  v.  Bogeboom 853 

103.  Transcript:  Absence  of:  Intoxicating  Liquors.  A  Judg- 
ment of  a  district  court,  on  an  appeal  from  an  order  of  an 
excise  board,  granting  a  license  to  sell  malt,  spirituous  and 
vinous  liquors,  will  not  be  reviewed  by  this  court  in  the  ab- 
sence of  a  duly  certified  transcript  of  the  application,  remon- 
strance and  the  final  order  of  such  board  in  the  premises. 
Marferding  v.  Jones  441 

104. :     Attacking   Sufficiency  of.     Except   upon   direct 

attack  by  motion  assailing  Its  sufficiency  or  accuracy,  a 
transcript  of  the  record  of  a  district  court  transmitted  to 
this  court  on  error  or  appeal,  imports  absolute  verity,  and 
alleged  errors  and  imperfections  therein  will  not  be  cor- 
rected upon  the  oral  representation  of  counsel  made  at  the 
time  of  the  submission  of  the  case.    Wentz  v,  Meyer 36 
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105.  :    Ordeb  Appealed  from  Wanting.    Where,  on  appeal, 

the-  order  or  Judgment  complained  of  is  not  included  in  the 
transcript,  the  appeal-  will  be  dismissed.    Jonea  v»  Miller. .  581 

106.  Verdict:  Correctness  of.  The  verdict  held  to  be  sustained 
by  the  evidence  and  in  accord  with  the  instructions  of  the 
court.    Pope  v,  Kingman  d  Oo 184 

107. :    Instructions:    Replevin.     Verdict  examined,  and 

held,  not  in  conflict  with  instructions.    Bonawitz  v.  DeKalh,  534 

108.  :  Supported  by  Bvidencb.  This  court  will  not  inter- 
fere with  the  verdict  of  a  jury  unless  it  is  clearly  unsup- 
ported by  the  evidence.    City  of  Omaha  v.  Doty 726 

109.  Waiver  by  Stipulation  for  Sale  of  Property  and  Deposit  of 
Money.  A  stipulation  in  an  action  pending  In  a  district 
court  that  the  property  which  is  the  subject  of  the  contro- 
versy shall  be  sold  and  the  proceeds  deposited  with  the  clerk 
until  It  shall  be  determined  which  party  to  the  action 
is  entitled  to  them,  and  that,  If  the  sale  shall  be  made  be- 
fore the  matter  shall  be  fully  litigated,  the  funds  shall  be 
paid  out  when  the  court  shall  have  made  an  order  that  one 
or  the  other  party  is  entitled  to  them,  is  not  effectual  as  a 
release  of  errors  and  a  waiver  of  the  right  of  review  in 
this  court.  An  intent  by  the  parties  to  bar  themselves  from 
the  right  of  access  to  the  courts  must  be  manifested  by  ex- 
press words  or  by  the  strongest  implication.   Ryan  v.  Donley,      6 

APPEAJtAKCE.    See  Justice  of  the  Peace. 

Party  as  Witness.  An  appearance  of  a  party  to  testify  aa  a 
witness  is  not  an  appearance  to  the  action.  Commercial 
State  Bank  v.  Rowley 646 

ASSESSMENTS.     See  Appeal  and  Error,  5.    Counties,  1.    Tax- 
ation, 17. 

ASSIGNMENTS.    See  Appeal  and  Brror,  Q-9,  11.    Mortgages,  2,  3. 
Wills,  10. 

ATTACHMENT.  See  Descent  and  Distribution,  1.  Garnish- 
ment, 6. 
Besident  of  State  But  Not  of  County:  Validity  or  Lien. 
Where  an  attachment  proceeding  is  instituted  against  a  de- 
fendant, who  is  a  resident  of  this  state,  in  a  county  in  which 
such  defendant  does  not  reside  and  cannot  be  found,  and 
makes  no  appearance,  a  levy  on  a  Judgment  rendered  on 
such  proceedings  is  not  a  valid  lien  on  the  property  of  the 
defendant  in  the  county  in  which  such  Judgment  was  ren- 
dered.   Nelson  v.  City  of  Beatrice 47 
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Liens:  Priorities.  As  against  a  client  or  client's  assignee,  an 
attorney  engaged  in  prosecuting  a  claim  before  a  county 
board  has  a  lien  for  his  services  without  filing  claim  or  giv- 
ing notice,  and  an  assignee,  whose  rights  arise  while  the 
matter  is  pending,  takes  subject  to  the  attorney's  rightful 
fees.    Moloney  v.  County  of  Douglas 396 

AUTHENTICATION.     See  Appeal  and  Error,  42.     Exceptions, 
Bill  of,  1,  2. 

BANEBtJPTCY.    See  Appeal  and  Error,  10. 

BANKS  AND  BANKING.    See  Trusts. 

1.  Checks:  Title  of  Indorsee:  Indorsee  as  Party  Plaintiff. 
The  indorsee  of  a  check  is  possessed  of  the  legal  title 
thereto,  and  is  the  proper  party  plaintiff  in  an  action  for  its 
collection.    Commercial  State  Bank  v,  Rowley 645 

2.^  Depositaries:  Restoration  of  Fitnd.  A  depositary  of  a 
trust  fund  who  parts  with  no  consideration  and  is  not  mis- 
led to  his  prejudice  by  reason  of  the  deposit,  is  bound  to  re- 
store the  fund  to  the  true  owner  on  demand,  although  such 
deposit  was  made  by  an  agent  or  trustee  and,  until  such 
demand,  the  depositary  had  no  notice  of  its  real  character. 
Union  Stock  Yards  National  Bank  v.  Campbell 72 

3.  Deposits:  Duty  to  Honor  Checks.  Deposits  in  a  bank 
create  between  it  and  the  depositor  the  relation  of  debtor 
and  creditor;  and  as  long  as  this  relation  exists  the  bank  is 
in  duty  bound  to  honor  the  checks  of  the  depositor,  and  it 
can  not  refuse  to  do  so  on  the  ground  that  the  money  de- 
I)osited  belongs  to  some  other  person,  or  that  the  title  of 
the  depositor  to  it  is  defective.    Nehawka  Bank  v.  Ingersoll,  617 

4.  Drafts:  Payment  to  Impostor:  Forgery:  Liability.  Where 
A  on  receipt  of  release,  made  at  A's  request,  of  all  claim 
against  an  estate,  and  purporting  to  have  been  made  by  B, 
procures  a  draft  to  his  own  order,  indorses  it  to  B's  order 
and  sends  It  by  mail  to  the  address  given  him  as  B's,  and 
it  is  there  received  by  the  person  executing  the  release  and 
indorsed  in  B's  name,  A  has  no  right  of  action  against  a 
bank  which  pays  the  draft  to  the  holder,  supposing  him  to 
be  B,  though  he  is  in  fact  an  impostor.  Hoffman  v,  Amer- 
ican Exchange  Nat.  Bank ^ 217 

6. :  :  7:  .  Where  an  imposter  as- 
sumes the  name  of  another  person,  and  thereby  induces  a 
third  person  to  believe  he  is  the  person  whose  name  he  has 
assumed;  and,  acting  on  such  belief,  such  third  person  in- 
dorses a  draft,  designating  the  payee  by  the  name  assumed 
by  the  impostor,  and  delivers  it  to  such  impostor  in  the  be- 
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lief  that  he  is  dealing  with  the  person  whose  name  has  been 
assumed,  and  the  Impostor  indorses  the  draft,  using  such 
assumed  name,  and  transfers  it  to  an  innocemt  purchaser, 
the  purchaser  takes  title  by  such  indorsement.    Idem 222 

6.  Knowledge  of  Outstanding  Draft:  Right  to  Retain  De- 
posit. Knowledge  by  the  bank  that  a  draft  has  been  drawn 
on  the  depositor  and  is  outstanding  would  not  justify  a  re- 
fusal by  the  bank  to  pay  out  the  money  deposited  when  de- 
manded by  the  depositor;  the  law  would  not  allow  the  bank 
to  set  up  a  jus  tertii  against  the  demand.    Nehawka  Bank 

V.  Ingersoll 617 

7.  Trust  Fund:  Appropriation:  Liability.  But  if  the  bank 
appropriates  the  trust  fund  to  the  payment  of  a  debt  due 
the  bank  from  the  trustee,  it  would  be  liable  therefor.    Idem, 

8.  :     Deposit  to  Personal  Account:    Payment:    Bona 

Ftdes:  Pleading:  Evidence.  In  an  action  against  a  bank 
for  money  deposited  by  a  trustee  to  his  own  account,  evi- 
dence of  payment  by  the  bank  on  checks  subsequently  drawn 
by  such  trustee  in  good  faith  relying  on. his  apparent  title 
to  said  fund  is  inadmissible  under  general  denial.  Such 
fact,  to  be  available  as  a  defense,  must  be  specially  pleaded. 
Cody  V.  South  Omaha  National  Bank,  46  Neb.,  756,  65  N. 
W.  Rep.,  906,  followed.  Union  Stock  Yards  'Nat,  Bank  v. 
Haskell 839 

BASTABDY. 

1.  Evidence  Sufficient.  Evidence  examined,  and  held  sufficient 
to  sustain  a  verdict  of  guilty  on  a  charge  of  bastardy. 
Guthrie  v.  State 28 

2. .    Evidence  examined,  and  held  to  sustain  verdict  of 

guilty.    Ankeny  v.  Rawhouser 32 

BlliliS  AND  NOTES.    See  Guaranty:   Principal  and  Agent,  5-7. 

1.  Bona  Fide  Purchaser:  Definition.  The  indorsee  of  nego- 
tiable paper  before  due  and  without  notice  of  defenses,  as 
collateral  security  for  an  antecedent  debt,  is  a  bona  fide 
holder  thereof  for  value  within  the  meaning  of  the  law 
merchant.    Lashmett  v.  Prall 284 

2.  Consideration:  Gaming:  Evidence  Sufficient.  Evidence 
examined,  and  held  sufficient  to  sustain  finding  of  Jury  that 
the  consideration  of  the  note  sued  upon  was  not  tainted 
with  any  Indebtedness  arising  out  of  gambling  transactions. 
Connor  v.  Rumsey  740 

3.  Evidence  Sufficient.  Evidence  examined,  and  held  suffi- 
cient to  sustain  the  judgment.     Schulz  v.  Modisctt 138 

Clarkson  Saw  Mill  Co,  v.  Patrick 191 

Wells  V,  Fetzer 551 
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4.  Indorsement:  Before  Due  as  Collateral:  Bona  Fides. 
where  a  negotiable  promissory  note  is  indorsed  and  trans- 
ferred, before  due,  as  collateral  security  for  a  loan  of  money 
then  made,  the  pledgee  without  notice  is  a  holder  for  value. 
Connecticut  Trust  d  Safe  Deposit  Co.  v.  Trumbo 850 

5. :  :  "For  CJollection"  :  Notice.  An  indorse- 
ment of  a  draft  to  a  bank  "for  collection"  is  notice  to  subse- 
quent holders  tliat  the  indorsee  is  agent  and  not  owner  of 
the  draft.  First  Nat.  Bank  of  Bastings  v.  Farmers  d  Mer- 
chants Bank  . . '. 104 

6. :   Payment:    Presumptions.    Where  partial  payments 

are  made  upon  a  promissory  note  even  after  maturity  it  is 
a  proper  precaution  for  the  party  making  such  payments  to 
see  that  they  are  indorsed  upon  the  instrument.  But  there 
is  no  absolute  legal  requirement  that  payments  be  so  In- 
dorsed, nor  does  a  necessary  legal  presumption  that  such  in- 
dorsements were  made  arise  from  the  mere  fact  of  payment. 
Storey  v,  Kerr 568 

7.  Parol  Evidence:  CoNsroERATiON — Lands  for  Support.  Parol 
testimony  is  admissible  in  an  action  upon  a  promissory  note 
to  show  that  it  was  given  to  secure  the  performance  of  an 
agreement  whereby  the  payee  conveyed  to  the  maker  cer- 
tain lands  in  consideration  that  the  maker  should  support 
the  payee  during  his  lifetime,  and  that  the  maker  had  per- 
formed the  conditions  of  the  agreement.    Qifford  v.  Fox, . .     80 

8. :   Consideration.    While  parol  testimony  may  not  be 

received  to  vary  or  contradict  the  terms  of  a  promissory 
note,  yet  the  considerations  for  which  It  was  given  may  be 
established  by  parol  testimony.    Idem. 

9.  Parties:  Intervention  by  Indorser:  Insolvency:  Action 
Against  Indorser.  An  Indorsee  of  notes  secured  by  mort- 
gage who  has  begun  a  suit  for  foreclosure  upon  them  with- 
out making  the  indorser  a  party  and  who,  while  the  suit  Is 
pending,  transfers  the  notes  to  another  party  as  collateral 
security,  at  the  same  time  undertaking  to  complete  the  fore- 
closure, and  who  procures  the  dismissal  of  an  intervention 
by  the  first  indorser,  in  doing  which  he  sets  up  the  latter's 
insolvency,  can  not  complain,  in  absence  of  any  effort  or 
request  on  his  part  for  proceedings  against  his  Indorser, 
that  the  holder  of  the  collateral  brought  none.  Stoddart 
V.  American  Nat,  Bank  of  Omaha 779 

10.  Possession  as  Evidence  of  Ownership.  Possession  of  a 
promissory  note  is  prima  facie  evidence  of  Its  ownership. 
Michigan  Mutual  Life  Ins.  Co.  v.  Klatt 872 

11.  Stipulation  Waiving  Damages:  Consideration.  If  a  note 
which  Is  given  in  settlement  of  a  past  due  indebtedness,  and 
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which  extends  the  time  of  payment,  contains  a  stipulation 
releasing  and  discharging  all  claims  for  damages  arising 
out  of  the  transaction  in  which  the  indebtedness  was  in- 
curred, the  stipulation  rests  upon  a  sufficient  consideration 
and  will  be  upheld.    Deering  d  Co.  v,  Walter 361 

BONA  FIDE  PT7BCHASEB.  See  Bnxs  and  Notes,  1.  Evidence, 
1.    Fraudulent  Convetances,  4.    Mortgages,  2. 

BONA  FIDES.  See  Banks  and  Banking,  8.  Bills  and  Notes,  4. 
Broker,  2.  Executors  and  Administrators,  3.  Fraud. 
fraln)ulent  conveyances,  2.  schools  and  school  dis- 
TRICTS, 3. 

BONDS.     See  Counties,  23.     Executors  and   Administrators,  2. 

Injunction,    1.     Principal  ath)   Surety.     Replevin,    1-6. 

Sheriffs  and  Constables,  1-3. 

Beplevin:    Appeal:    Effect  of  One  on  the  Other.    A  replevin 

undertaking  is  not  discharged  by  the  giving  of  a  subsequent 

appeal  bond  in  the  same  action;  nor  can  the  surety  in  the 

replevin  undertaking  insist  that  the  appeal  bond  be  first 

sued  upon.    Campbell  v.  Lane 63 

BBOKEB. 

1.  Commission:  Evidence  Sufficient.  Evidence  found  suffi- 
cient to  sustain  verdict  for  plaintiff.    Buck  v.  Hogeboam 853 

2.  Interest  in  Contract:  Bona  FroEs:  Instructions.  Where 
evidence  tended  to  show  an  interest  in  the  contract  of  pur- 
chase on  the  part  of  real  estate  broker,  instruction  that  he 
must,  to  entitle  him  to  commissions,  act  in  good  faith  and  in 
the  interest  of  his  employer,  held  not  erroneous.    Idem. 

3.  Bight  of  Owner  to  Sell:  Commission:  Instructions. 
Where  party  claims  compensation  as  real  estate  broker  for 
procuring  a  purchaser  of  lands  and  no  exclusive  right  of  sale 
was  claimed,  an  instruction  to  the  effect  that  the  seller  had 
a  right  to  trade  his  own  property,  and  that  if  the  broker 
was  not  instrumental  in  bringing  about  the  making  of  a 
contract,  he  could  recover  no  commission  on  it,  held  proper. 
Idem. 

BTrrLDING  AND  LOAN  ASSOCIATIONS. 

1.  People's  Building,  Loan  d  Savings  Association  v.  BackuSj 
post,  page  463,  followed  In  a  case  of  the  same  nature.  Peo- 
ple's Building,  Loan  cS  Savings  Ass'n  v.  Palmer 460 

2.  Accounting:  Value  of  Stock.  In  an  accounting  between 
a  foreign  building  and  loan  association  and  a  member  to 
whom  a  loan  has  been  made,  if  credit  is  given  the  member 
for  the  amount  paid  upon  the  stock,  it  must  be  on  the  theory 
that  such  amount  represents  the  value  thereof,  he  having 
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elected  to  apply  it  on  the  debt.  Hence,  where  such  sum  Is 
credited  to  the  borrower,  no  further  deduction  should  be 
made  for  value  of  the  stock.  Mercantile  Co-operative  Bank 
17.  Schaaf 703 

3.  Application  of  Dividends  to  Loan.  Any  dividends  declared 
or  earned  on  the  stock  will  inure  to  the  borrower's  credit, 
and  this  may  be  credited  on  the  mortgage.  McDowell  v. 
Pioneer  Savings  d  Loan  Co 24 

4.  Application  of  Expenses  to  Loan.  Payments  made  on  ac- 
count of  operating  expenses  and  fines  paid  belong  to  the 
company  and  should  not  be  credited  on  the  mortgage.    Idem, 

6.  Application  of  Payments  to  Loan:  When.  Payments  made 
on  the  stock  are  not  to  be  applied  as  paymefnts  on  the 
loan  until  the  borrower  has  elected  to  have  them  so  ap- 
plied, and  credit  for  the  value  of  the  stock  should  be 
given  at  the  time  of  such  election,  and  not  as  of  the  date 
when  the  payments  wer6  made.    Idem, 

6.  Application  of  Premium  and  Interest  to  Loan.  Payments 
made  for  premium  and  interest,  if  not  usurious,  are  not  to 
be  credited  on  the  principal  of  the  mortgage  debt.    Idem. 

7.  Application  of  Stock  Value  to  Loan.  In  an  accounting  be- 
tween a  foreign  building  and  loan  association  and  one  of 
its  members,  when  there  exists  a  stock  purchase  and  a  loan, 
the  transaction  is  to  be  treated  as  a  loan  and  the  borrower 
has  the  right  to  have  the  value  of  his  stock  applied  to  reduce 
the  indebtedness  of  the  mortgage,  if  he  so  chooses.    Idem. 

8.  Stock  Surrender  for  Loan:  Payment  of  Dues:  Effect. 
When  a  member  of  a  so-called  mutual  loan  association,  not 
incorporated  under  the  laws  of  this  state,  borrows  money 
of  the  society  at  an  agreed  rate  of  interest  and  surrenders  to 
the  society  his  shares  of  stock  therein,  and  stipulates  to  con- 
tinue the  payment  of  monthly  dues  upon  such  shares,  such 
stipulation  is  without  consideration  and  is  void,  and  the 
borrower's  obligations  to  the  association  are  discharged  by 
the  repayment  of  the  loan  with  interest  at  the  agreed  rate. 
Kear  v.  Eastern  Building  d  Loan  Ass'n 895 

9.  Stock  Value:  EJvidence.  The  stock  is  to  be  taken  as  worth 
the  amount  that  has  been  paid  on  it,  in  absence  of  evidence 
as  to  its  actual  value.  McDowell  v.  Pioneer  Savings  d 
Loan  Co 24 

10.  ITsury:  Evidence.  Peopl&s  Building,  Loan  d  Savings  As- 
sociation V.  Backus^  ante,  page  463,  followed  in  a  case  of  the 
same  nature.  People's  BuilSAng,  Loan  d  Savings  Ass*n  v. 
Carricker ^^^ 
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11.  :     MoBTOAOE  Foreclosure.     People's   Uuilding,   Loan 

d  Savings  Association  v.  Palmer,  ante,  page  460,  followed  in 
a  case  of  the  same  nature.  People's  Building,  Loan  d  i^av- 
ings  Ass'n  v,  Welton 462 

BTTBBEN  OF  PBOOF.  See  Contracts,  4.  Principal  and  Agent,  14. 

CAHCEIXATION.    See  Mortoaoes,  70. 

CABLISIiE  TABLE.    See  Damages,  1. 

CAVEAT  EMPTOB.    See  Taxation,  1. 

CHALLENGE.    See  Trial,  3. 

CHATTEL  MOBTOAGES.     See  Landlord  and  Tenant,  1.     Tax- 
ation, 13,  14. 
1.  Foreclosure.    Issues  examined,  and  found  to  be  similar  in 
all  respects  with  the  Issues  determined  by  this  court  in  the 
case  of  Meeker  v.  Waldron,  62  Neb^,  689,  87  N.  W.  Rep.,  539, 
which  case  is  approved  and  followed.    Meeker  v,  Waldron. .  867 

2. :    Injunction:    Execution  by  Other  Creditors:    Lis 

Pendens.  The  pendency  of  an  action  for  the  foreclosure  of 
an  alleged  chattel  mortgage  in  which  a  temporary  injunc- 
tion has  been  granted  restraining  the  defendant  from  sell- 
ing, consuming  or  disposing  of  the  property  in  controversy 
during  the  pendency  of  the  action,  does  not  withdraw  the 
property  from  pursuit,  by  general  creditors,  of  the  alleged 
mortgagor  in  another  court  by  means  of  the  ordinary  pro- 
cedure of  a  suit  at  law,  judgment  and  execution.  In  such 
case  the  property  is  not  in  the  custody  of  the  law,  but  the 
principles  applicable  are  those  pertaining  to  the  doctrine 
of  lis  pendens.    Ryan  v.  Donley 6 

8.  Notice.  The  fact  that  a  chattel  mortgage  was  withheld  from 
record  from  January  17  to  March  12,  following,  with  intent 
to  avoid  injury  to  mortgagor's  credit,  does  not  render  It 
fraudulent  as  against  one  whose  first  dealing  with  mort- 
gagor  was  on  April  8,  afterwards,  and  who  does  not  appear 
to  have  examined  the  chattel  mortgage  records  during  the 
transactions.    "Sews  Publishing  Co,  v.  Tyndale 256 

4.  -r :     Possession:     Rights   of   Purchaser.     Where   the 

mortgagee  of  chattels  is  not  in  possession  and  his  mortgage 
is  not  on  file  at  the  date  of  the  levy,  a  purchaser  at  execu- 
tion sale  under  a  judgment  against  the  mortgagor  will  take 
free  of  the  mortgage  though  he  had  notice  thereof  prior  to 
the  sale.    Johns  v.  Kamarad  157 

CHECKS.    See  Banks  and  Banking,  1,  3. 

COLLATEBAL  ATTACK.    See  Judgment,  2,  12. 
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GfOHMIBSION.    See  Bbokeb,  1,  8. 

00MMIS8I0NEBS.    See  Offioebs,  3. 

COMPBOXISE  Am)  SETTLEICENT.    See  RsGEiyiSp  1. 

C0MPX7T ATION.    See  Lqcitatior  of  Actions,  2.    Taxation,  5. 

CONSENT.    See  Fobgibu:  Entbt  and  DETAnns,  3.    Judomknt,  8. 

MOBTOAGES,  37. 

CONSTITirTION.    See  Railboads,  3. 

CONTINTTANCE.    See  Justigb  of  the  Peace. 

CONTRACTS.  See  Intoxicating  Liquobs,  3.  Mabteb  and  Sebvant. 
Pleading,  4.  Vendob  and  Pubchaseb,  1,  6. 
1.  Breach:  Agistment:  Measube  of  Damages.  In  an  action 
brought  by  plaintiff  to  recover  damages  for  a  breach  of  con- 
tract, whereby  he  was  to  receive  as  compensation  for  caring 
for  a  flock  of  sheep,  one-half  of  the  increase  and  one-half  of 
the  wool  clip,  held,  that  plaintiff  was  entitled  to  recover  for 
such  profits  or  advantages,  the  direct  and  immediate  fruits 
of  his  contract  as  were  lost  by  such  breach  of  contract  on 
the  part  of  the  defenda:nt.    Bchrandt  v.  Young 546 

2. :   Evidence  Sufficient.    Evidence  examined,  and  held 

sufficient  to  sustain  the  findings  of  the  trial  court.    Rosso  v, 
Milioaukee  Harvester  Oo 212 

8. :  Fbaud:  Nbgligence  of  Pabtt  Signing.  In  an  ac- 
tion upon  a  contract,  where  the  defense  is  that  fraud  was 
employed  in  securing  the  signature  of  one  of  the  parties, 
the  doctrine  that  the  carelessness  or  negligence  of  the  party 
in  the  signing  of  the  contract  estops  him  from  disputing  its 
contents  is  not  applicable.    Spelts  d  Klosterman  v.  Ward. .  177 

4, :  Illttebate  Pabty:  Bubden  of  Pboof  of  Knowl- 
edge. Where  one  is  dealing  with  an  unlettered  man,  who 
can  neither  read  nor  write,  and  makes  his  mark  to  the  In- 
strument he  executes,  and  there  is  testimony  tending  to 
show  that  he  did  not  understand  the  contents  of  such  paper, 
or  that  his  signature  was  obtained  by  fraud,  it  is  incumbent 
on  the  former  to  show  by  a  preponderance  of  the  evidence 
that  the  latter  fully  understood  the  object  and  import  of  the 
writing  which  he  executed.    Idem, 

5.  Construction.  Certain  written  agreements  examined  and 
construed  to  mean  that  when  J.  H.  M.,  Jr.,  and  F.  B.  M. 
made  certain  payments  upon  a  note  of  |1,693.40  and  re- 
duced it  to  |1,050  they  should  be  releaied  from  further  lia- 
bility upon  tho  note.    Mockett  v.  Boat^n  ImpravemerU  O^..  600 
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6.  Damages:  Instructions  Sufficient.  Instructions  examined, 
and  held  to  fully  and  fairly  submit  to  the  Jury  the  plain- 
tiff's and  defendant's  theory  of  the  case.    Schaff  v.  Hamilton,  577 

7.  Equity:  Contravention  of  Statute.  A  court  of  equity 
will  not  enforce  a  contract  made  in  contravention  of  a  stat- 
ute.   Buettgenbach  v.  (}erhig 889 

8.  Evidence:  Expert  Testimony  of  Increase  and  Wooi>Clip 
or  Sheep.  That  prospective  gains  arising  from  the.  prob- 
able increase  of  the  flock  and  the  probable  wool-clip  are  not 
so  uncertain  and  contingent  as  to  prevent  proof  by  experts 
of  the  amount  and  value  of  such  increase  and  wool-clip. 
Schrandt  v.  Young 546 

9.  Illiteracy:  Evidence  Sufficient.  Evidence  examined,  and 
found  to  sustain  verdict  and  judgment.  Spelts  d  Klaster- 
man  v.  Ward 177 

10.  :  Instruction.  Instruction  set  out  in  the  opinion  ex- 
amined, and  held  properly  given.    Idem. 

11.  Limitation  in  Equity.  If  a  contract  is  so  broad  in  its 
language  as  to  cover  matters  of  which  the  parties  were  ig- 
norant, equity  may  conflne  its  application  to  the  real  pur- 
poses of  the  bargain.    Shelby  v.  Creighton 264 

12.  Oral:  Payment  to  Third  Party:  VALroiTY.  An  oral  agree- 
ment by  the  grantee  to  pay  part  of  the  consideration  agreed 
on  as  the  purchase  price  of  land  sold,  to  a  third  party,  may 
be  enforced  by  the  party  for  whose  benefit  it  was  made. 
Dodd  V,  Skelton 475 

13.  Parol  Evidence:  Rule  as  Between  Party  and  Stranger. 
Doctrine  as  to  inadmissibility  of  oral  evidence  to  vary  a 
contract  has  no  application  as  between  a  party  to  it  and  a 
stranger  where  there  appears  no  estoppel  against  showing 
the  truth.     Crockett  v.  Miller 292 

14.  Quantum  Meruit:  Contract  as  EvmENCE.  Although  goods 
are  sold  or  services  rendered  under  an  express  contract  fix- 
ing the  price  for  them,  an  action  may  be  maintained  for 
their  reasonable  value.  In  such  cases  the  plaintiff  abandons 
the  contract  and  waives  any  damages  resulting  from  its 
breach,  and  his  recovery  can  not  exceed  the  contract  price, 
but  the  contract  may  be  given  in  evidence  by  either  party 

as  tending  to  prove  the  value.    Harrison  v.  Hancock 522 

15.  Sale  of  Land:  Evidence  Sufficient.  Evidence  examined, 
and  held  sufficient  to  sustain  the  Judgment.  Broton  v.  Sil- 
ver    164 

16.  Specific  Performance:  Pleading:  Petition  Insufficient. 
Petition  examined,  and  held  that  the  facts  therein  stated 
are  insufficient  to  constitute  a  cause  of  action.  Fisher  v, 
Buchanan 158 
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17-  :   :    Pboof.    Where,  by  the  terms  of  a  contract, 

the  eonditions  to  be  performed  by  the  respective  parties  are 
concurrent,  the  plaintiff,  in  an  action  for  specific  perform- 
ance, must  allege  and  prove  performance,  or  a  tender  of 
performance,  of  the  conditions  on  his  part  to  be  performed, 
or  such  facts  as  will  show  that  such  tender  would  have  been 
unavailing.    Idem. 

18.  Variance.  There  is  no  variance  between  an  allegation  on  a 
verbal  contract  and  an  unsigned  memorandum  of  such  con- 
tract alleged  to  have  been  made  by  the  party  charged  at  %he 
time  the  contract  was  entered  into,  because  such  unsigned 
memorandum  is  not  a  written  contract.    Brown  v.  Silver. .  164 

19.  Voidable  by  Third  Party:  Counteb-Claim  of  Damaobb: 
Pleading  Default.  Where  both  parties  allege  a  contract 
voidable  at  the  pleasure  of  the  postmaster  general,  and 
avoided  by  him,  a  counter-claim  of  damages  on  account  of 
such  avoidance  which  falls  to  state  that  it  was  caused  by 
the  default  of  the  other  party  presents  no  ground  of  re- 
covery. '  Btillings  v.  Van  Alatine 684 

COKVEBSION.    See  Wills,  1,  2,  8. 

Damagres:  £3vid£nce  Sufficient.  Evidence  examined,  and 
held  to  support  the  finding  of  the  jury.    Heater  v.  Penrod, . .  711 

COBPORA.TIOKS.    See  Cbeditobs'  Sxht,  1.    Pleading,  5. 

1.  Foreign:  Action  bt:  Statutes.  A  foreign  corporation  may 
sue  in  the  courts  of  this  state  without  a  compliance  with 
the  provisions  of  section  215,  chapter  16,  Compiled  Stat- 
utes.   Holt  v.  Rust-Owen  Lumber  Co 170 

2.  Insolvency:  Subscbiptions :  Collection  in  Equity:  Pabtieb. 
In  this  state  an  action  at  law  can  not  be  maintained  by  a 
creditor  of  an  insolvent  corporation  against  a  stockholder 
in  such  corporation  for  his  unpaid  subscription;  such  action 
can  only  be  maintained  by  a  bill  in  equity  for  the  benefit  of 
all  the  creditors  of  such  corporation  and  against  all  the 
stockholders  thereof  whose  subscriptions  are  unpaid.    Reed 

17.  Burg 117 

3.  Kotice,  How  Bound  by.  A  corporation  can  act  only  by  its 
agents  who  are  empowered  to  act  for  it,  and  can  only  be 
bound  by  notice  to  some  of  its  officers  or  agents  who  have 
the  power  to  act  upon  the  notice,  or  to  one  whose  duty  it  is 
to  communicate  the  notice  to  its  officers  or  agents  who  have 
this  power.    Nehawka  Bank  v.  Ingeraoll 617 

4.  Trust  Deed:  Autiiobity  fob:  How  Gbanted:#  Notice.  A 
resolution  which  authorizes  the  officers  of  a  corporation  to 
convey  away  or  incumber  all  of  its  property  by  a  trust 
agreement  and  a  deed  to  trustees  must  at  least  be  adopted 
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by  a  majority  of  the  board  of  directors  duly  assembled  at 
a  regular  or  called  meeting  of  which  due  notice  must  have 
first  been  given.  A  resolution  of  that  kind  adopted  at  a 
called  meeting  of  which  the  proper  notice  had  not  been 
given,  and  at  which  only  one  director  was  actually  present 
who  voted  for  himself  and  for  another  absent  director  by 
proxy,  is  not  the  act  of  the  corporation  and  is  void.  First 
Nat.  Bank  of  Omaha  v.  East  Omaha  Box  Co 820 

5. :    In  Fraud  of  Cbeditobs:    Evidence  Sufficient.    The 

fact  that  a  corporation,  which  is  being  pressed  by  its  cred- 
itors for  the  payment  of  their  claims,  makes  a  trust  agree- 
ment and  deed,  whereby  it  conveys  practically  all  of  its 
property  to  trustees  to  secure  debts  due,  to  the  amount  of 
about  $2,500  and  additional  credit  up  to  $10,000,  that  its 
property  so  conveyed  is  worth  many  times  that  amount, 
and  that  such  conveyance  did  in  fact  hinder  and  delay  its 
other  creditors  and  prevent  them  from  collecting  their  Just 
claims  against  it,  taken  together  with  conflicting  evidence 
on  the  question  of  the  intention  of  the  parties  to  the  trans- 
action and  all  the  other  facts  and  circumstances  surround- 
ing It,  is  sufficient  to  sustain  the  finding  of  the  trial  court 
that  the  act  was  fraudulemt  and  void  as  to  such  creditors. 
Idem. 

B. :  Unlawful:  Rattfication:-  Cbeditobs.  The  con- 
veyance of  the  officers  of  a  corporation  based  upon  a  void 
resolution  is  void;  but  It  may  be  ratified  by  the  directors 
or  stockholders  by  proper  corporate  action  for  that  purpose, 
and  also  by  a  continued  acquiescence  therein  on  the  part  of 
the  stockholders  with  full  knowledge  of  all  of  the  facts,  but 
such  ratification  can  not  make  the  transaction  valid  as  to ' 
third  persons,  creditors,  where  the  same  unlawfully  hinders 
and  delays  them  in  the  collection  of  their  Just  claims 
against  the  corporation.    Idem, 

COSTS.    See  Appeal  and  Ebbob,  16, 17. 

Discretion  of  Trial  Court  in  Awarding.  In  other  actions  than 
those  in  which  costs  follow  of  course,  the  discretion  of  the 
trial  court  in  awarding  costs  will  not  be  Interfered  with, 
except  where  facts  regularly  brought  before  this  court  show 
abuse  of  such  discretion.    Porter  v,  Trompen 76 

COUNTIES.    See  Highways,  1,  2.    Mandamus,  1. 

L  Assessments:  Cebtifyino:  Mistake:  Liability:  Statutes. 
A  county  is  not  liable,  under  section  131,  article  1,  chapter 
77,  Compiled  Statutes,  for  a  mistake  of  a  city  officer  In  cer- 
tifying city  assessments  to  the  county  treasurer.  Concordia 
Loan  d  Trust  Co,  v.  Douglas  County 124 
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2.  Bonds:  Authobity  to  Issue :  Estoppel  as  Supplying  Au- 
THORTTT.  Where  bonds  of  a  county  are  Issued  without  any 
authority,  the  subsequent  conduct  of  the  officers  of  the 
county  toward  bonds  so  issued  can  not  create  an  estoppel 
which  will  supply  this  want  of  original  authority.  Wash- 
ington County  17.  David 649 

8. :    Issuance:    Long  Acquiescence:    Construction.    A 

grant  of  power  to  a  county  to  issue  bonds  in  aid  of  internal 
improvements,  if  seasonably  challenged,  should  be  strictly 
construed;  but  after  a  long  acquiescence  in  the  exercise  of 
the  power,  and  after  the  consideration  has  fully  passed  and 
bonds  are  issued  under  an  apparent  authority  which  have 
passed  into  the  hands  of  purchasers  for  value,  a  more  lib- 
eral rule  of  construction  in  favor  of  the  existence  of  the 
power  should  be  applied.    Idem. 

4,  Beview  of  Claim:  Notice  of  Appeal:  Statutes.  Where  • 
a  claim  has  been  disallowed  by  the  county  commissioners 
and  a  notice  of  appeal  given  to  the  county  clerk  within  the 
time  limited  by  statute,  an  indorsement  upon  such  notice 
as  follows:  "I  hereby  accept  service  of  the  within  notice," 
is  sufficient  proof'  that  the  service  of  the  notice  has  been 
made.     Oreeley  County  v.  Cfehhardt 661 

COUNTY  CLEBKS.    See  Officebs,  1. 

00T7BTS.    Soe  New  Tbial. 

1.  District:  Enforcing  Decree.  The  district  court  has  power 
to  make  any  orders  necessary  to  enforce  its  decrees,  even 
after  the  a(?Journment  of  the  term  at  which  they  are  ren- 
dered.    Jones  V.  Miller    582 


2. :    :    Presumptions.     The  presumption  is  that 

such  orders  are  regular  and  made  upon  proper  notice.  One 
who  objects  to  them,  for  want  of  notice,  where  the  record 
does  not  show  such  fact  affirmatively,  must  sustain  his  ob- 
jection by  some  proof  in  order  to  overcome  such  presump- 
tion.   Idem. 

8.  Journal  Entry:  Change  in:  Validity.  Every  change  made 
by  the  clerk  in  a  journal  entry,  previously  approved  by  the 
court,  is  void  unless  made  in  pursuance  of  section  604  of 
the  Code  of  Civil  Procedure.    Fisk  v.  Osgood 100 

4.  Judicial  Notice  of  Other  Courts.    Reed  v.  Burg 117 

6.  Jurisdiction:  Presumption  in  Absence  of  Affirmative 
Showing.  In  the  absence  of  an  affirmative  showing  in  the 
record  a  court  of  general  jurisdiction  will  be  conclusively 
presumed  to  have  jurisdiction  of  the  parties  to  the  action. 
Nehawka  Bank  v.  IngersoU 617 

63 
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6.  Nunc  Pro  Tunc  Order:  AuTiioriTY  to  Grant.  The  au- 
thority of  courts  both  of  law  and  equity  to  enter  Judgment 
or  decree  nunc  pro  tunc.  Is  an  inherent  power.  Van  Etten 
V.  Test,  49  Neb.,  725,  followed.    Fisk  t?.  Osgood 100 

COVENANTS.    See  Landlobd  and  Tenant,  1,  7. 

CBEDITOBS'  SUIT. 

1.  Corporations:  Insolvency:  Subscriptions  Unpaid:  Pasties. 
When  a  bill  in  equity  is  filed  by  the  creditors  of  an  insolvent 
corporation  for  the  purpose  of  subjecting  the  unpaid  sub- 
scriptions to  the  capital  stock  of  such  corporation  to  the 
payment  of  the  corporate  debts,  it  is  necessar^c^  that  each 
one  of  the  delinquent  subscribers  to  such  capital  stock  be 
made  a  party  defendant;  and  unless  all  are  made  parties 
defendant,  or  some  good  and  sufficient  reason  appears  upon 
the  face  of  the  petition,  such  as  death,  insolvency,  or  Inar 
bility  to  reach  with  the  process  of  the  court  the  delinquent 
subscribers  not  Joined  as  defendants,  the  petition  Is  bad  be- 
cause of  a  non-Joinder  of  parties  defendant.  Fremont  Pack' 
age  Mfg.  Co.  v.  Storey 325 

2.  Evidence:  Insufficient.  Evidence  examined,  and  held  not 
sufficient  to  sustain  the  Judgment.    Westervelt  v.  Filter 731 

3. :  SutTiciENT.  Evidence  examined,  and  held  to  war- 
rant the  decree  entered.     Doering  v.  Kohout ^..436,  438 

4.  Execution  Betumed  Nulla  Bona.  The  return  of  a  sheriff 
upon  an  execution  nulla  bona^  which  has  not  been  success- 
fully impeached  in  a  direct  proceeding,  is  a  sufficient  basis 
for  the  maintenance  of  a  creditor's  bill,  and  the  defendant 
can  not  in  such  suit  question  the  truth  of  the  return  for 
the  purpose  of  showing  that  the  plaintiff  has  not  exhausted 
his  legal  remedies.     Coffleld  v.  Parmenter 42 

OBOPS.    See  Landlord  and  Tenant,  1. 

Levy  and  Sale  of.  Growing  crops  are  subject  to  levy  and  sale 
irrespective  of  their  stage  of  growth.    Johns  v.  Kamarad, . . .  157 

CBOSS-EXAMINATIUN.    See  Trial,  4,  6. 

CUSTOMS  AND  USAGES.    See  Landlord  and  Tenant,  6. 

DAMAGES.    See  Appeal  and  Error,  64,  98.    Bills  and  Notes,  12. 

CJontracts,    1,   6.     Conversion.     Eminent   Domain,   1,  2. 

Fires,  2.    Injunction,  1,  2.    Landlord  and  Tenant,  4,  9, 12. 

Officers,  5.     Railroads,  1.     Replevin,  2,  5,  10.     Vendob 

and  Purchaser,  1. 

1.  Carlisle  Table  as  Evidence.    A  table  showing  the  expectancy 

of  life  in  healthy  persons  of  different  ages,  printed  in  a 

law  book  of  general  acceptance  and  authority  in  courts  of 

this  state,  as  the  Carlisle  table  of  expectancy.  Is  admissible 
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in  evidence  in  cases  where  such  evidence  is  applicable. 
Sellars  v.  Foster,  27  Neb.,  118,  followed.  Chicago,  R.  J.  d 
P.  R.  Co,  V.  Hambel 607 

2.  Death,  Action  for:  Value  of  Estate.  In  an  action  to  re- 
cover damages  for  the  death  of  a  person  it  is  incompetent 
for  the  defendant  to  show  what  the  value  of  the  estate  of 
the  deceased  was.    Idem. 

3.  Deceit:     Evidsnce   Insufficient.     Evidence  examined,  and  ' 
held  not  to  sustain  a  finding  of  damages  against  defendant, 
Emma  L.  Van  Etten,   for    deceit    and    misrepresentation.  - 
Van  Etten  v,  Flannagan   69 

4.  InstructioziB  as  to  Measure  of.  The  court  is  not  required 
to  cover  the  rule  as  to  the  measure  of  damages  in  any  one 
particular  paragraph  of  its  instructions.  It  will  be  suffl; 
cient  if  the  instructions  as  a  whole  correctly  state  the  rule. 
Rath  17.  Rath   600 

6.  Personal  Injuries:  Evidence  Sufficient.  Evidence  ex- 
amined, and  held  sufficient  to  sustain  the  verdict.  City  of 
Crete  v.  Hendricks  847 

6. :    Exhibiting  Injured  Member  to  Jury:    Municipal 

Corporations.  In  an  action  for  personal  injuries  it  Is 
not  error  to  permit  the  plaintiff  to  exhibit  the  injured  mem- 
ber to  the  Jury  after  the  introduction  of  evidence  to  the 
effect  that  it  was  permanently  injured  as  and  in  the  man- 
ner alleged  In  the  petition,  and  that  its  condition  at  the 
time  exhibited  was  wholly  due  to  such  injury.    Idem. 

7.  Petition  Supported  by  Evidence.  Allegations  of  the  pe- 
tion  held  to  be  supported  by  the  evidence.     City  of  Omaha 

V.  Doty 726 

DECLABATIOKS.    See  Wills,  4,  6. 

DEEDS.    See  EsTOPFBa:.,  2.    QniETiNO  Title,  1-4. 

DEFAULT.    See  Judgment,  11. 

DEPOSITABIES.    See  Banks  and  Bankino,  2. 

DEPOSITIONS. 

Objections — When  to  Be  Made.  Objections  to  depositions 
other  than  for  incompetency  or  irrelevancy  must  be  pre- 
sented to  the  court  before  the  commencement  of  the  trial. 
Woodard  v.  Cutter 84 

DESCENT  AND  DISTBTBUTION. 

1.  Advancements  to  Heir:  Effect  in  Attachment  Against 
Estate.  Where,  pending  the  settlement  of  a  decedent's 
estate,  advancements  have  been  made  in  good  faith  to  an 
heir  by  the  administrator  with  the  assent  of  the  coheirs. 
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which  were  accepted  by  the  recipient  as  in  full  of  his  share 
and  as  entitling  the  other  heirs  to  his  proportion  of  the  re- 
maining estate,  the  heir  who  has  under  such  arrangement  . 
received  his  full  share  of  the  estate,  has  not  thereafter  an 
attachable  interest  in  real  property  of  the  deceased.  Se- 
curity Investment  Co,  v.  Lottridge 489 

2.  Title  Vests  Subject  to  Bight  of  Administrator.  Real  estate 
other  than  the  homestead  of  an  intestate  decedent,  descends 
to  his  heirs  and  the  title  vests  immediately  in  them  subject 
to  the  administrator's  right  of  possession  and  to  its  applica- 
tion in  payment  of  decedent's  debts.    Idem. 

DESCBIFTIOK.     See  Exeoutobs  aitd  AoMiNiBTa^TOBB,  4.     Muni- 

GIPAI.  COBPOBATIONS,  3.      TAXATION,  4,  6. 

DIBECTINO  VEBDIGT.    See  Replevin,  lO. 

DISCRETION.    See  Appeal  and  Ebbob,  18,  62.    Costs.    Mandamus, 
4.    Receiveb,  1.    Tbial,  10.    Witnesses,  2. 

DISMISSAL  AND  NONSUIT.    See  Pleading,  6. 

1.  Reinstatement:  EJvidence.  The  denial  by  a  district  court 
of  a  motion  to  reinstate  an  action,  voluntarily  dismissed  at 
the  same  term  at  which  the  motion  is  made,  will  not  be  re- 
versed in  the  absence  of  evidence  that  the  party  making 
the  application  was  laboring  under  some  mistake  or  mis- 
apprehension of  fact  at  the  time  of  the  dismissal.  Tighe 
V.  Winger 155 

2. :    In  Equity.     A  suit  in  equity  may  be  maintained 

for  the  purpose  of  reinstating  a  case  erroneously  dis- 
missed, when  there  is  no  adequate  legal  remedy  therefor. 
Edney  v,  Haum  173 

DIVORCE. 

1.  Alimony:  Cibgumstances  Affecting  Amount.  In  awarding 
alimony,  the  court  should  consider  the  condition,  situation 
and  standing  of  the  parties,  financially  and  otherwise,  the 
duration  of  their  marriage,  the  amount  and  value  of  the 
husband's  estate,  the  source  from  which  it  came,  and  how 
far,  if  at  all,  the  wife  contributed  thereto.  Zimmerman  v, 
Zimmerman,  69  Neb.,  80.    McKee  v.  McKee 322 

2,  — :  Rule  Govebning  Amount:  Statutes.  While  there 
is  no  fixed  rule  for  determining  the  amount  of  alimony  to 
be  awarded  under  section  22,  chapter  25,  Compiled  Statutes, 
such  award  should  bear  a  reasonable  relation  to  the  hus- 
band's ability  to  pay,  as  disclosed  by  the  evidence.     Idem, 

8.  Grounds:  Evidence  Sufficient.  Evidence  examined,  and 
held  sufficient  to  sustain  a  decree  of  divorce  on  the  ground 
of  extreme  cruelty.    Idem, 
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DBAIT8.    See  Banks  and  Banking,  4-6. 
DUBESS.    See  Evidence,  3. 

EJECTMEKT. 

1.  InstmctlonB.  Instructions  examined,  and  held  properly 
given.    McCarthy  v.  Birmingham 724 

2.  Title  from  Common  Source:  Evidence.  Where  title  is  de- 
rived from  a  common  source,  plaintiff  in  an  action  of  eject- 
ment need  only  show  title  from  this  common  source  to  enable 
him  to  recover  on  the  strength  of  his  own  title.    Idem. 

ELECTION.    See  Tbial,  6,  7. 

EMINENT  DOMAIN. 

1.  Highways:  Appraisal  of  Damages  by  Bridge  Committee: 
Statutes.    A  landowner  filed  a  claim  for  damages  for  land 

^  proposed  to  be  taken  for  a  public  highway.  Instead  of  hav- 
ing his  damages  appraised  by  three  disinterested  electors 
appointed  by  the  clerk,  the  matter  was  referred  to  the 
bridge  committee  of  the  board  of  supervisors,  and  this  com- 
mittee awarded  him  |75.  Held,  That  in  the  exercise  of  the 
right  of  eminent  domain 'the  statute  should  be  strictly  fol- 
lowed, and  that  the  appraisement  of  damages  by  a  commit- 
tee of  the  board  which  was  to  settle  and  determine  the 
amount  to  be  allowed  was  such  a  departure  from  the  method 
of  ascertaining  the  plaintiff's  damage  as  to  invalidate  the 
proceeding.    Nelson  v.  Harlan  County 537 

2.  Bailroads:  Damages:  Occupation:  Limitation  of  Actions : 
Easement:  Adverse  Possession.  In  1887  a  railroad  com- 
pany instituted  proceedings  to  condemn  two  lots  for  rail- 

,  road  purposes.  The  appraisers  appointed  by  the  county 
judge  found  the  value  of  the  lots  to  be  $2,700  and  assessed 
the  damage  of  the  owner  at  that  sum.  The  company  paid 
the  money  itito  court,  but  took  an  appeal  to  the  district 
court,  where,  before  the  trial,  it  offered  to  allow  Judgment 
to  be  taken  for  $1,266,  which  the  owner  refused  to  accept 
On  the  trial  the  owner  was  awarded  $1,250,  and  judgment 
for  the  costs  accruing  after  the  offer  was  assessed  against 
him.     Thereafter,  at  the  request  of  the  railroad  company, 

j  the  owner  conveyed  the  lots  by  warranty  deed  to  G.  W. 
Holdrege,  trustee,  the  deed  reciting  that  it  was  made  to 
satisfy  condemnation  proceedings  in  the  district  court. 
The  deed  bears  date  of  December  16,  1887.  The  lots  re- 
mained vacant  and  unoccupied  until  May,  1899,  when  the 
former  ovnier  erected  a  building  on  the  lots  for  use  as  a 
real  estate  office,  and  thereupon  the  railroad  company  en- 
closed the  lots  with  a  high  fence,  first  moving  thereon  a 
building  in  which  it  kept  lamps  and  oil,  and  which  certain 
of  its  employees  occupied.    The  gate  in  the  fence  was  kept 
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locked  and  the  former  owner  denied  access  to  the  building 
erected  by  him  and  he  brought  an  action  to  restrain  the 
company  from  interfering  with  his  possession  and  use  of 
the  lots,  claiming  that  the  company  had  acquired  only  an 
easement  iti  the  lots  and  that  he  was  entitled  to  the  posses- 
sion and  use  of  the  same  in  any  manner  that  was  not  in- 
consistent with  the  easement  of  the  company.  Held,  That 
his  deed  gave  the  company  a  fee-simple  title  to  the  lots,  and 
that  it  was  entitled  to  the  exclusive  possession  thereof  the 
same  as  any  other  owner  of  a  fee  title.  The  plaintiff  also 
claimed  that  by  its  failure  to  occupy  or  use  the  lots  for  more 
than  ten  years  the  defendant  had  abandoned  all  right  or 
title  thereto.  Held,  That,  conceding  that  the  plaintiff's 
deed  should  be  construed  to  convey  only  an  easement  In 
the  lots,  still,  as  the  easement  was  conveyed  by  deed,  it 
could  only  be  extinguished  by  adverse  possession  for  the 
same  length  of  time  that  is  required  to  extinguish  the  title 
of  the  owner  of  the  fee.    Struve  v.  Republican  V,  R,  Co..,.  585 

EQUITY.  See  Appeal  and  Erbob,  19,  20.  Ck)NTBACT8,  7,  11.  Cob- 
POBATION8,  2.  Evidence,  16.  Executobs  and  Adminis- 
TBATOBS,  4.    Judgment,  6.    Mobtoaoes,  43. 

1.  Action  in:  Evidence  Sufficient.  Evidence  examined,  and 
held  sufficient  to  sustain  the  judgment  of  the  district  court. 
Phcenix  Ins.  Co.  v.  Boehl  272 

2.  Adequate  Bemedy  at  Law:  Definition.  The  term  "ade- 
quate remedy  at  law"  means  that  the  remedy  at  law  must 
be  plain  and  complete  and  as  practical  and  efficient  to  the 
ends  of  justice  and  its  prompt  administration  as  the  remedy 

iti  equity.     Carter  v.  Warner 688 

ESTOPPEL.  See  Appeal  and  Ebbob,  22,  66.  (Bounties,  2.  Pbin- 
ciPAL  and  Age: :t,  9. 

1.  Pleading.  When  an  estoppel  is  relied  on  it  must  be  pleaded. 
Carnahan  v.  Brewster 366 

2.  Becital  in  Deed:  Obantee  Assuming  Illegal  Taxes: 
Evidence.  The  covenants  in  a  deed  against  incumbrances 
excepting  all  taxes  and  assessments  and  concluding  with 
"which  grantee  assumes  and  agrees  to  pay,"  in  the  absence  of 
any  evidence  that  anything  on  that  account  was  deducted 
from  the  purchase  price,  will  not  estop  the  grantee  from 
defending  against  the  payment  of  illegal  and  void  assess- 
ments. Evidence  of  admissions  examined,  and  Jield  not  to 
create  aa  estoppel.    Orr  v.  City  of  Ornaha 771 

BVIOTIOli'.    8e9  I^andlobd  and  Tenant,  2-4. 
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General.  See  Appeal  and  Ebrob,  2,  3,  23-39;  50,  59,  75,  108. 
Banks  and  Banking,  8.  Bills-  and  Notes,  2,  3,  7,  8.  Build- 
iNO  and  Loan  Associations,  9,  10.  Contracts,  8,  13,  14,  17. 
Damages,  1,  7.  Dismissal  and  Nonsuit,  1.  Ejectment,  2. 
Estoppel,  2.  Exceptions,  Bill  of,  1,  4.  Insurance,  4.  Judg- 
ment, 5.  Judicial  Sales,  16.  Mortgages,  16,  44,  58.  Part- 
nership. Replevin,  6.  Taxation,  2,  7.  Wills,  6.  Wit- 
nesses, 1. 

Insufficient.  See  Contracts,  16.  Creditors'  Suit,  2.  Dam- 
ages, 3.  Homestead,  1,  6.  Mortgages,  4,  54.  Pringifal  and 
Agent,  6, 10,  11. 

Sufficient.  See  Bastardy,  1,  2.  Bills  and  Notes,  2,  3.  Broker, 
1.  Contracts,  2,  9,  15.  Conversion.  Corporations,  6. 
Creditors*  Suit,  2.  Damages,  5.  Divorce,  3.  Equity,  1. 
Fraudulent  Conveyances,  1.  Landlord  and  Tenant,  5,  9. 
Libel  and  Slander,  1.  Mortgages,  5,  15,  45,  46,  69.  Munic- 
ipal Corporations,  5.  Principal  and  Agent,  3,  5.  Rail- 
BOADS,  1.  Replevin,  7.  Schools  and  School  Districts,  3. 
Taxation,  8.    Vendor  and  Purchaser,  2. 

1.  Consideration:  Bona  Fide  Purchaser.  Evidence  examined 
and  held  to  sustain  a  consideration  for  the  notes  and  mort- 
gage and  that  plaintiff  was  an  innocent  purchaser  for  value 
before  maturity.    Loan  d  Trust  Savings  Bank  v.  Stoddard,  486 

2.  Fraud  Appearing  First  in  Defendant's  Evidence.  Where 
plaintiff's  evidence  falls  to  show  a  prima  facie  case,  but  de- 
fendant goes  on  without  objection  and  supplies  facts  which 
in  connection  with  that  evidence,  if'  taken  as  true,  would 
make  out  a  case  for  plaintiff,  it  is  not  error  to  permit  plain- 
tiff to  rebut  a  showing  as  to  fraud  which  appears  for  the 
first  time  in  defendant's  evidence.    Crockett  v.  Miller 292 

3.  Handwriting:  Samples  Obtained  by  Duress  or  Fraud: 
Proof.  If  writings  offered  as  evidence  of  handwriting  are 
admitted  by  a  party  to  be  his,  but  he  claims  that  their  form 
is  the  result  of  duress  or  fraud,  the  proper  course  is  to  show 
such  fact  for  the  purpose  of  affecting  their  weight.    Schmuck 

V.  Hill  79 

4.  Identity  and  Execution  of  Instrument:  Signatures.  Tes- 
timony of  a  subscribing  witness  to  an  instrument  that  he 
recognizes  his  signature  thereto  and  is  acquainted  with  the 
parties,  and,  from  that  and  his  uniform  practice  not  to 
witness  any  paper  unless  actually  executed  before  him,  he 
is  satisfied  and  will  testify  that  it  was  so  executed,  there 
being  no  showing  to  the  contrary,  is  sufficient  evidence  of 

its  execution.    Oheston  v.  Wilson 674 

6.  Instructions:  Insufficiency  of  Proof.  When  the  evidence 
which  has  been  offered  is  not  sufficient  in  law  to  make  out 
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the  case  of  the  party  who  has  offered  It,  it  is  the  duty  of  the 
court  to  90  Instruct  the  Jury.  Hiatt  v,  Brpoks,  17  Neb.,  33, 
followed.     Hill  V.  Pitt  151 

6.  Instruments:  Signatubes.  An  acknowledged  instrument, 
of  a  kind  permitted  to  be  acknowledged  and  recorded,  is  ad- 
missible in  proof  without  evidence  of  the  authenticity  of  the 
signatures.    Brown  v.  Collins  149 

7.  Judicial  Notice  of  Laws  of  Other  States:  Pbesumftionb. 
This  court  will  not  take  judicial  notice  of  the  laws  of  other 
states,  but,  in  the  absence  of  pleading  and  proof  as  to  such 
laws,  will  presume  them  to  be  the  same  as  our  own.  Peo- 
ple's Building,  Loan  d  Savings  As^n  v.  Backus 463 

8.  Land:  Values:  Authorized  Bm.  In  proving  the  value  of 
land  at  a  particular  time  it  is  not  competent  to  show  what 
a  witness  says  he  was  authorized  to  bid  for  the  land  at  that 
time;  and  the  fact  that  he  claims  to  have  been  authorized 
to  bid  for  a  party  financially  responsible  would  not  change 
the  rule.    First  Nat.  Bank  of  Harvard  v,  Hockett 512 

9.  Memoranda^  Testimony  from :  Wsishts  of  Cobn.  A  motion 
to  strike  out  all  of  a  witness'  evidence  as  to  number  of 
bushels  of  com  furnished  by  one  party  to  the  other,  where 
the  witness  was  present  at  its  delivery,  saw  the  loads,  and 
testified  as  to  the  quality  and  character  of  the  crop  on  the 
land,  not  erroneously  overruled,  though  the  witness  had, 
without  objection,  testified  as  to  weights  from  memoranda 
which  subsequently  appeared  to  have  been  takem  from 
scale  tickets,  and  witness  was  not  present  at  the  weighing. 
Ckirrison  v.  Murphy 696 

10.  Preponderance:  Rule  Not  Changed  Undeb  CEBTAnr  Facts. 
The  rule  that  a  plaintiff  in  a  civil  action  is  only  required  to 
prove  his  case  by  a  preponderance  of  the  evidence  is  not 
altered  by  the  fact  that  the  acts  charged  upon  the  defendant 
are  highly  discreditable  or  even  criminal.    Bchmuck  v.  HiU.    79 

11.  Becord  from  Foreign  State:    Statutes.    A  judicial  record 

of  another  state,  authenticated  as  provided  in  section  414  of 
the  Code,  is  admissible  in  evidence  without  further  proof 
that  the  court  from  which  it  comes  is  one  of  record.  Brown 
V.  Collins 149 

12.  Secondary:  Letteb,  Contents  of:  Foundation  fob  Intbo- 
DUCTioN.  Before  the  contents  of  a  lost  letter  can  be  intro- 
duced in  evidence  there  must  be  testimony  of  its  loss  and 
also  testimony  tending  to  prove  the  handwriting,  or  that  it 
came  from  the  alleged  writer  or  his  authorized  agent,  or 
was  received  in  due  course  of  mail  in  answer  to  letters 
previously  mailed  to  the  address  of  the  alleged  writer. 
WhUwell  V,  Johnson 66 
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13.  :    Not  Sutficient.    Evidence  examined,  and  held  not 

to  be  sufficient  identication  to  permit  the  contents  of  the  let- 
ter to  be  received  in  evidence.    Idem, 

14.  Statements  of  Parties:  Admissibility.  Statements  of  par- 
ties directly  relating  to  the  issues  are  admissible  on  behalf 
of  the  opposing  party  as  independent  testimony.     Carlson 

d  Hanson  v.  Holm  38 

15.  Surface  Waters:  Equity  Fixdixos:  Conflicting  Evidence. 
Findings  of  the  court  examined,  and  found  to  be  sustained 
by  the  evidence.  The  findings  of  a  court  of  equity  are  en- 
titled to  the  same  consideration  as  the  verdict  of  a  Jury  in 
a  law  case;  and  if  the  evidence  upon  which  they  are  based 
is  conflicting,  a  court  of  review  will  not  disturb  th.m  unless 
clearly  wrong.    Andrews  v.  Village  of  Steel  City 676 

EXAMINATION.    See  Tbial,  8. 

EXCEPTIONS.    See  Appeal  and  Ebbob,  18,  41,  44,  id,  60-62. 

EXCEPTIONS,  BILL  OF.    See  Appeal  and  Ebbob,  42,  43. 

1.  Authentication:  Evidence,  on  Appeal  and  Erbob.  Where 
a  bill  of  exceptions  purporting  to  contain  the  evidence  in  a 
case  is  not  authenticated  by  the  clerk  of  the  district  court, 
it  is  not  properly  before  the  supreme  court  and  will  not  be 
examined;  and  questions  presented  on  error,  or  appeal,  de- 
pending upon  matters  of  evidence,  can  not  be  decided.  Pal- 
mer 17.  Miener 903 


2. :     Judgment   Confobms   to  Pleadings:     Appeal  and 

Ebbob.  In  such  a  case,  if  the  judgment  or  decree  of  the  trial 
court  conforms  to  and  is  supported  by  the  pleadings,  it  will 
be  affirmed.    Idem, 

8.  Impeachment  by  Affidavit.  A  bill  of  exceptions  allowed 
and  signed  by  the  trial  Judge  becomes  a  part  of  the  record  In 
the  case,  and  its  recitals  cannot  be  impeached  by  affidavits 
filed  for  that  purpose.    Phcsnix  Ins,  Co,  v,  Howe 20 

4.  Mortgages:  Evidence  Offebed  on  Objections  to  Appraisal. 
Such  objections  are  unavailable  unless  the  evidence  offered 
thereon  is  preserved  in  bill  of  exceptions.    Simpson  v.  Snook,  412 

6.  Practice,  Bules  of.  The  rules  of  practice  ^n  a  district  court 
alleged  to  have  a  material  bearing  on  the  rulings  complained 
of,  before  they  can  enter  into  a  determination  of  a  question 
presented  in  this  court,  must  be  Incorporated  in  the  bill  of 
exceptions.    Jones  v.  Cleary 541 

6.  Purpose.  The  function  of  a  bill  of  exceptions  is  to  bring 
into  the  record  the  facts  on  which  the  trial  court  decided  the 
questions  of  law  presented  for  review.    State  v,  Fawcett,,  243 
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EZECUTIOK.  See  Chattel  Mortgages,  2.  Creditobs'  Sun,  4. 
Garnishment. 
Title:  Complicated:  Refusal  of  Sheriff  to  Sell:  Damages. 
No  damage  appearing  to  have  been  sustained  and  the  trial 
court  finding  that  the  complicated  condition  of  the  title 
justified  the  sheriff  in  refusing  to  sell  real  estate  levied 
upon  by  execution,  decree,  directing  sale  but  exonerating 
sheriff,  upheld.    Porter  v.  Trompen 76  ; 

EZECUTOBS  AND  ABMINI8TBAT0BS. 

1.  Abatement.  An  action  does  not  abate  by  the  removal  or 
discharge  of  an  administrator  as  party  plaintiff  during  its 
pendency.     Edney  v.  Baum  173 

2.  Bonds:  Liability  fob  Legacies:  Wills.  Executors  who 
are  also  residuary  legatees  and  have  given  bond  under  sec- 
tion 165  of  the  decedent  act,  take  the  estate  free  of  the  lien 
of  such  legacies,  but  if,  instead  of -such  bond,  the  bond  re- 
quired of  a  general  executor  is  given,  such  legacies  will  be 

a  charge  upon  the  estate.    Herdlitchka  v.  Fosa 428 

3.  Purchaae  of  Heir's  Interest:  Bona  Fides.  An  administrator 
occupies  a  fiduciary  relation  to  the  heir  of  his  Intestate,  and 
where  by  contract  with  the  heir  such  administrator  pur- 
chases the  heir's  interest  in  the  real  estate  of  his  Intestate, 
the  transaction  will  be  rigidly  scrutinized  by  a  court  of 
equity.  However,  if  the  transaction  is  in  good  faith  and 
wholly  without  fraud.  It  may  be  treated  as  similar  trans- 
actions between  strangers.     Shelby  v,  Creighton 267 

4.  :    Mistake  in  Descbiption:    Cobrection  in  Equity. 

Where,  in  such  case,  the  contract  by  mutual  mistake  is 
made  to  convey  more  than  was  intended  or  in  the  contem- 
plation of  the  parties  thereto,  a  court  of  equity  may  re- 
form the  contract  to  conform  to  the  intention  of  the  parties. 
Idem, 

6.  Sales:  Ratification.  Where  an  administrator  transfers  a 
note,  past  due,  belonging  to  the  estate  without  an  order  of 
the  county  court,  and  receives  therefor  the  full  amount  due 
thereon,  and  such  transfer  is  afterward  approved  and  con- 
firmed by  the  county  court,  the  transferee  takes  a  good 
title,  which  dates  from  the  time  of  the  transfer.  Holt  v. 
Rust-Otoen  Lumber  Co 170 

EXEMPTIONS.    See  Homestead,  3.    Judgment,  9.    PABTmoN. 

Proof  of  Property:  Instructions.  When  the  pecuniary  re- 
sponsibility of  a  person  who  is  the  head  of  a  family  is  sought 
to  be  ascertained  by  proof  of  the  amount  of  his  property  and 
indebtedness,  it  is  error  to  refuse  to  instruct  the  jury,  that 
for  the  purposes  of  the  inquiry  the  fact  that  a  portion  of  his 
property  is  exempt  should  be  taken  into  account  by  the  jury. 
Win9ide  State  BmUc  v.  Lound 210 
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FEES.    See  Garnishment,  4.    Injunction,  1. 

PINDINGS.     See  Appeal  and  Ebbob,   48-51,   102.     Evidence,   15. 
Judgment,  6,  7.    Tbial,  9,  10. 

FIBES. 

1.  Care  and  Caution:  Whiblwinds.  A  party  who  kindles  a 
fire  on  his  own  land  can  not  be  charged  with  negligence  in 
not  guarding  against  a  whirlwind  or  extraordinary  high 
winds  which  may  ensue  and  carry  the  fire  beyond  his  con- 
trol, if,  before  setting  it,  he  took  such  precautions  as  a  man 
of  ordinary  caution  would  exercise  to  confine  it  to  his  own 
premises,  and  exercised  the  same  care  and  watchfulness  to 
prevent  its  escape  while  burning.    Bock  v.  Qrooma 803 

2.  Negligence,  Bule  in  Absence  of:  Damages.  One  may  law- 
fully kindle  a  fire  on  his  own  land  for  the  purpose  of  hus- 
bandry, and  he  will  not  be  liable  for  damage  caused  by 
such  fire  to  the  property  of  third  parties,  in  the  absence  of 
negligence  in  kindling  the  same  or  in  not  keeping  it  con- 
fined to  his  own  premises.    Idem, 

FOBCIBLE  ENTBY  AND  DETAINEB. 

1.  Appeal  and  Error:  Statutes.  No  appeal  lay  to  the  district 
court  from  the  Judgment  of  a  justice  of  the  peace  in  pro- 
ceedings in  forcible  entry  and  detainer  prior  to  the  enact- 
ment of  chapter  85,  Laws  of  1901.    Sullivan  v:  Haight 371 

2.  Appeal  Prior  to  1001.  Prior  to  1901  there  was  in  this 
state  no  valid  statute  authorizing  an  appeal  from  the  Judg- 
ment of  a  Justice  of  the  peace  in  an  action  for  the  forcible 
entry  and  detention,  or  forcible  detention  only,  of  real  prop- 
erty.   Selleck  v.  Feeney 739 

3.  Jurisdiction:  Consent  of  Pabties.  The  Jurisdiction  of  the 
district  court  in  such  action,  being  derivative  only,  is  not 
aided  by  consent  of  parties.  Ettenheimer  v.  Wallman,  63 
Neb.,  647,  88  N.  W.  Rep.,  859,  followed.    Idem. 

FOBGEBY.    See  Banks  and  Banking,  4,  5. 

FBAtrSi     See  Contracts,  3.     Evidence,  2,  3.     Judgment,  2.     Ju- 
dicial Sales,  4.    Mobtqages,  15,  16,  23,  24.    Vendob  and 
purchaseb,  2. 
Instructions:    Good  Faith  Pbesumed.     Instruction  that  good 
faith  is  presumed  in  business  transactions,  and  fraud,  if 
alleged,  must  be  shown,  held,  correct,  as  applied  to  matters 
in  which  the  parties  do  not  appear  to  have  any  family  re- 
lationship.    Crockett  v.  Miller 292 

VBAXJDXTI4ENT  CONVEYANCES.    See  Limitation  of  Actions,  3. 
Vendob  and  Pubciiaseb,  3. 
1.  Action  to  Set  Aside:    Evidengb.     Evidence  examined,  and 
held  sufficient  to  sustain  the  findings  of  tbe  trial  court 
Continental  Nat,  Bank  of  Chicago  v.  Levy •  €94 
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F&AXJDXTLENT  GONVEYANCE6--(7oficliMM.     . 

2.  Bona  Fides:  Instbuction.  A  transfer  made  to  a  third  per- 
son for  the  sole  purpose  of  preferring  and  satisfying  a  bona 
fide  creditor  is  not  voidable  as  hindering  or  delaying  other 
creditors.  But  such  transfer  must  be  made  in  good  faith 
for  that  purpose,  and  an  instruction  which  omits  this  ele- 
ment of  the  rule  is  properly  refused.  Pope  v.  Kingman 
dOo 184 

S.  Indebtedness  of  Plaintiff  to  Defendant  a  Defense.  To  an 
action  by  a  judgment  creditor  to  set  aside  conveyances  al- 
leged to  have  been  made  in  fraud  of  the  Judgment,  it  is  a 
defense  that  the  plaintiff  is  indebted,  upon  simple  contract, 
to  the  Judgment  debtor  in  an  amount  equal  to  the  Judg- 
ment.   Laahmett  V.  PraU  '. 284 

4.  Intent:  Pabticipation  in  of  Debtor  and  CBBDrroB:  Applica- 
tion TO  Pubchaseb.  The  rule  that  where  a  bona  fide  cred- 
itor takes  property  of  the  debtor  in  satisfaction  of  his  claim 

« 

the  transaction  is  not  voidable  by  reason  of  fraudulent  in- 
tent of  the  debtor  unless  the  creditor  participated  in  such  in- 
tent, does  not  apply  to  a  purchaser,  not  himself  a  creditor, 
who,  by  direction  of  the  debtor,  pays  the  purchase  price  to 
a  preferred  creditor.    Pope  v.  Kingman  d  Co 184 

OAKING.    See  Bills  and  Notes,  2. 

OABKISHMEKT. 

1.  AflSldavit:  Aoenct,  Recital  or.  The  better  practice  requires 
the  fact  of  agency  in  an  affidavit  for  attachment  or  garnish- 
ment to  be  sworn  to  by  the  affiant  and  not  set  out  by  way  of 
recital  merely.    Jeary  v.  American  Exchange  Bank 657 

2. :  Fob  Summons  Insufticient.  An  affidavit  for  a  sum- 
mons in  garnishment  examined,  and  held  fatally  defective. 
Idem, 

3.  Execution  Prior  to:  Statutes.  Issuance  of  execution 
against  the  attachment  debtor  and  return  thereof  unsatis- 
fied are  not  required  before  proceeding  against  a  garnishee 
under  section  225,  Code  of  Civil  Procedure,  for  unsatisfactory 
answer.    Pope  v.  Kingman  d  Co 184 

4.  Fees:  Pbepayment.  A  garnishee  who  appears  and  an- 
swers without  objection  waives  his  right  to  prepayment  of 
his  fees.    Idem. 

5.  Judg^nent  Against  Garnishee  Erroneous:  Liabilitt  to  In- 
dobsee:  Appeal.  A  garnishee  should  appeal  from  an  er- 
roneous Judgment  against  him  as  acceptor  of  a  draft  or 
order  rendered  in  a  proceeding  against  the  drawer,  since 
he  would  remain  liable  to  an  indorsee,  if  he  pays  such  judg- 
ment   Commercial  State  Bank  v,  Rowley 64GI 
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QASJnSBiMENT— Concluded. 

6.  Liability  of  Qamishee:  How  and  Whew  Fixed:  Attach- 
ment. The  liability  of  a  garnishee  is  to  be  determined 
by  the  status  of  the  fund  in  his  hands  at  the  time  his  an- 
swer is  taken,  when  it  appears  that  at  the  time  of  the  serv- 
ice of  notice  of  garnishment,  the  fund  sought  to  be  reached 
was  not  the  subject  of  garnishment,  but  afterward,  and  be- 
fore the  taking  of  the  answer,  became  so.  First  Nat  Bank 
of  Pawnee  City  v.  Manning 3 

OXJABAKTT. 

Bills  and  Notes:  Pubchasb  at  Tax  Sale:  Liens.  Concordia 
Loan  d  Trust  Co.  v.  Schouboe 116 

GUABDIAK  AND  WABD. 

Trial:  Absence  of  Plaintiff:  Insanity.  Where  an  action 
is  carried  on  by  a  guardian,  it  is  not  error  to  allow  a  show- 
ing of  his  appointment  and  of  a  finding  that  plaintiff  is  in- 
sane solely  to  account  for  the  latter's  absence.  Buck  v.  Hoge- 
boom 853 

iIIGHWAYS.    See  Eminent  Domain,  1. 

1.  Counties:  Authority  to  Ck)N struct  Culvert.  On  the  facts 
stated,  held,  tbat  the  county  board  had  authority  to  direct 
the  road  overseer  to  place  a  culvert  across  a  highway  in  his 
district.    Fokenga  v.  Churchill 304 

2. :   Order  to  Build  Culvert:    Designation  of  Place.    It 

is  not  necessary  in  an  order  to  construct  a  culvert  to  desig- 
nate the  specific  point  on  the  highway  at  which  such  cul- 
vert is  to  be  placed.    Idem. 

3.  Culvert,  Construction  of:  Injunction:  Waters  and  Water- 
courses. In  an  action  to  enjoin  the  construction  of  such 
culvert,  the  question  is  not  whether  it  would  divert  the  sur- 
face drainage  from  its  natural  course  to  the  plaintiff's  In- 
Jury,  and,  if  so,  whether  it  was  the  best  and  most  advanta- 
geous means  of  disposing  of  such  water,  but  whether  such 
culvert  was  reasonably  necessary  to  a  proper  maintenance 
of  the  road.    Idem, 

HOMESTEAD.    See  Judgment,  9. 

1.  Abandonment:  Evidence  Insufficient.  Evidence  examined, 
and  held  to  not  show  an  abandonment  of  the  homestead. 
Buettgenbach  v.  Oerbig 889 

2.  Conveyance  or  Inciunbrance:  Statutes.  The  statutory 
provisions  for  the  conveyance  or  incumbrance  of  the  home- 
stead are  exclusive.    Idem. 

3.  Exemption:  Occupation.  In  order  that  property  may  be 
exempt  from  execution  sale  as  a  homestead,  it  must  either 
be  occupied  by  the  debtor,  or  there  must  be  a  bona  fide 
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HOMESTEAD — Concluded. 

intention  to  occupy  the  property  as  such  at  some  future 
time.    Clement,  Bane  d  Co.  v.  Kopietz 1^ 

4.  Mortg^ages:  Acknowledgment  by  Husband  and  Wife: 
Validitt.  a  mortgage  executed  on  the  homestead  of  the 
grantors  is  absolutely  void  unless  acknowledged  by  both  hus- 
band and  wife.    Hedhloom  v.  Pieraon 799 

5.  Occupation:  Evidence  Insufficient.  Evidence  examined, 
and  held  to  show  neither  a  bona  fide  occupation  of  the  prem- 
ises as  a  homestead,  nor  an  intention  to  so  occupy  the  prem- 
ises at  any  future  time.    Clement,  Bane  d  Co.  v.  Kopietz. ...     18 

6.  Timber:  Improvements,  Titue  to.  A  person  entitled  by  law 
to  pre-empt  a  tract  of  land,  or  to  hold  it  under  the  timber 
culture  act,  and  who  is  recognized  by  the  register  and  re- 
ceiver of  a  United  States  land  office,  and  is  by  them  allowed 
to  make  a  filing  on  a  tract  of  the  public  land  within  their  dis- 
trict legally  open  to  pre-emption,  takes  the  same  and  all  per- 
manent improvements  thereon,  if  any,  together  with  the 
exclusive  right  of  possession  thereof,  free  from  the  claims 
of  all  persons  except  the  United  States.     Hiatt  v.  Brooks, 

17  Neb.,  33,  followed.    Hill  v.  Pitt 151 

HtrSBAND  AND  WIFE.    See  Homestead,  4.    Insusance,  1. 

1.  Alienation  of  Affections:  Honest  Advice  as  Defense  Must 
Be  PI.EADED  AND  pBovED.  In  au  action  by  a  wife,  against  her 
father-in-law,  for  alienating  the  affections  of  her  husband 
and  causing  him  to  abandon  her,  parental  advice,  honestly 
given  without  malice,  and  with  the  intention  of  benefiting 
the  son,  is  a  defense;  but  where  such  advice  is  not  pleaded 
nor  proven  at  the  trial,  the  court  did  not  err  in  refusing  to 
give  instructions  based  on  that  theory.    Rath  v.  Rath 600 

2. :   Instruction  as  to  Contboixing  Cause.    In  an  action 

by  a  wife  against  one,  for  alienating  the  affections  of  her 
husband,  causing  him  to  abandon  her,  an  instruction  which 
informs  the  jury  "That  if  the  conduct  of  the  defendant  was 
the  controlling  cause  which  induced  her  husband  to  leave 
her,  and  that  without  such  conduct  her  husband  would  not 
have  abandoned  her,  then  she  would  be  entitled  to  recover, 
although  there  might  have  been  oth^r  causes  contributing 
to  the  same  result."  is  a  fairly  correct  statement  of  the  law. 
there  was  no  error  in  giving  such  an  instruction.    Idem. 

HYFOTHETIGAIi  QUESTIONS.    See  Witnesses,  8. 

IMPEACHMENT.    See  Exceptions,  Bill  of,  3.    Judicial  Sales,  16. 

IMFBOVEMBNTS.    See  Homestead,  6. 

INDEMNITY.    See  SHEBii<TS  and  Constables,  1-3. 
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INJUNCTION.  See  Afpeai.  and  Error,  53.  Chattel  Mortoaobs,  2. 
Highways,  3.  Schools  and  School  Districts,  2.  Waters 
AND  Watercourses,  2. 

1.  Action  on  Bond:  Attorneys'  Fees  as  Damaoes.  Where 
attorneys'  fees  are  sought  to  be  recovered  as  damages  in  a 
suit  on  an  injunction  bond  it  Is  incumbent  upon  the  plain- 
tiff to  show  either  that  injunction  was  the  only  relief  asked 
in  the  suit,  or  that  the  fees  were  paid  solely  for  the  purpose 
of  procuring  a  dissolution  of  the  injunction  as  distinguished 
from  fees  paid  for  the  trial  of  the  principal  issues  involved 

in  the  case.    First  Nat.  Bank  of  Harvard  v,  Hockett 612 

2.  Against  Judgment:  CJollection,  Delay  in:  Measure  of 
Damages.  Where  the  collection  of  a  Judgment  is  enjoined 
and  one  of  the  elements  of  damage  sought  to  be  recovered 
is  for  delay  in  its  collection,  the  proper  measure  for  this  ele- 
ment of  damage  is  additional  court  costs,  if  any,  and  inter- 
est at  the  rate  which  the  Judgment  draws  during  the  time 
of  such  delay.     Idem. 

3.  Dissolution:  Statutes.  A  subsequent  order,  which  in  no 
degree  relaxes  the  restraint  imposed  by  a  temporary  in- 
junction, is  not  a  dissolution  or  modification  thereof,  within 
the  meaning  of  section  679  of  the  Code  of  Civil  Procedure. 
State  V.  Pawcett 503 

4.  Oates  on  Railroad  Bight  of  Way:  Defense.  The  fact  that 
the  gates  were  heavy  and  unsuitable  would  constitute  no 
defense.    Axthelm  v,  Chicago,  R.  I.  d  P.  R.  Co 444 

5.  :    Pleading.     A  petition  stating  that  a  land  owner 

without  excuse  persistently  leaves  open,  as  well  as  injures 
and  destroys,  gates  on  a  railway  company's  right  of  way, 
at  a  farm  crossing  kept  for  defendant's  access  to  his  own 
premises,  discloses  a  right  to  an  injunction.    Idem. 

6.  Mandatory:  When  Granted.  A  mandatory  injunction  will 
not  be  granted  except  to  prevent  a  failure  of  justice,  and 
then  only  when  the  right  is  clearly  established.  Buettgen- 
hach  V.  Gerbig 889 

INSANITY.    See  Guardian  and  Ward. 

INSOLVENCY.  See  Bills  and  Notes,  9.  Corporations,  2. 
Creditors'  Suit,  1. 

INSTBXTCTIONS.  See  Appeal  and  Error,  43,  54-72, 107.  Broker,  2, 
3.  Contracts,  6, 10.  Damages,  4.  Ejectment,  1.  EJvidence, 
5,     Exemptions.     Fraud.     Fraudulent   Convtjyances,    2. 

HUSRAND    AND    WiFB,    2.       INSURANCE,    4.       MUNICIPAL    COR- 
PORATIONS, 1,  2.    Replevin,  8.    Trl^,  11,  20.    Wnxs,  9. 

INSTBTTMENTS.    See  Evidence,  6. 
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1.  Application  by  Husband  and  Wife:  Iktbbbbt  op  Husbaivd. 
The  fact  that  the  husband  of  a  married  woman  signs  with 
her  an  application  for  Insurance  on  her  separate  property, 
does  not  invest  him  with  any  right  or  interest  in  the  policy 
issued  on  such  application,  and  in  which  the  woman  alone 

is  named  as  the  insured.    Union  Ins.  Co.  v.  McOullough.  .198,  203 

2.  Approval  by  Home  Office.  Pbopebtt  Dbstboted  Befobe 
Such  Afpboval:  Liabujtt.  Where  a  written  application 
for  insurance  is  made  upon  a  blank  form  which  provides 
that  no  liability  shall  attach  until  the  application  has  been 
approved  by  the  home  office,  and  the  application,  together 
with  the  premium,  is  delivered  to  the  agent  of  the  company, 
and,  before  the  application  has  been  approved  by  the  home 
office,  the  property  insured  is  destroyed  by  the  hazard  in- 
sured against,  held  that  the  insurance  company  is  not  liable 
for  loss  occurring  before  such  approval.  8t.  Paul  Fire  d 
Marine  Ins,  Co,  v.  Kelley 720 

3.  Burning  by  Third  Party  Not  a  Defense.  That  an  insured 
building  was  burned  by  a  third  party  is  no  defense  to  an 
action  on  the  policy,  in  the  absence  of  a  showing  that  the 
party  insured  was  privy  to  such  \buming.     Union  Ins,  Co. 

V.  McCullough 198,  203 

4.  Evidence:  Waives:  Instbuctions.  Evidence  held  to  war- 
rant the  submission  to  the  jury  of  question  as  to  whether 
or  not  the  insurance  company  was  aware  of  facts  as  to  con- 
ditions of  the  policy  at  the  time  of  the  acts  relied  upon  as  a 
waiver,  and  instruction  No.  6,  set  out  in  the  opinion,  held, 

to  properly  submit  that  question.    Oerman  Ins.  Co.  v.  Stiner,  308 

6.  Mutual:  Employment  or  SouonoBS  as  Defense  to  Pbe- 
MiuM  Note.  Violation  of  the  statute  prohibiting  employ- 
ment of  solicitors  by  a  mutual  hail  insurance  company  is 
for  the  state  to  complain  of,  and  is  not  available  to  a  mem- 
ber as  a  defense  to  an  action  upon  his  premium  note.  Ran- 
dall V.  Phelps  County  Mutu^il  Hail  Ins.  Ass*n 530 

6. r— :  Premium  Note:  Defense  of  No  Surety.  A  mem- 
ber of  a  mutual  insurance  company  who  has  given  a  prem- 
ium note  thereto  can  not  defend  an  action  upon  such  note 
on  the  ground  that  he  was  not  required  to  furnish  a  surety 
upon  the  note  as  provided  by  the  roles  of  the  company. 
Idem. 

7.  "Vacancy"  Clause:  Change  of  Tenants.  Where,  in  an 
application  for  insurance,  the  premises  are  described  as  In 
possession  of  a  tenant,  a  provision  in  the  policy  that  it 
should  become  void  if  the  premises  became  vacant  or  un- 
occupied is  not  violated  by  such  a  vacancy  as  is  occasioned 
by  the  removal  of  the  tenant  in  possession  to  allow  the  entry 

of  another  tenant    Union  Ins.  Co.  v.  MoOullough 198,  208 
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INTENT.     See  Fsaudui^ent  Conveyances,  4.     Vendob  and  Pu»- 
CHASEB,  4.    Wills,  3. 

IKTEBEST.    See  Bbokeb,  2.    Building  and  Loan  Associations,  6. 

MOBTGAGES,    68.      ShEBIFFB   AND   CONSTABLES,   3.      TeNDEB,    1. 
USUBY,   2. 

Pleading.  No  express  allegation  that  interest  is  due  is  re- 
quired to  enable  a  plaintiff  to  recover  interest  upon  a  debt 
or  claim  which,  without  any  contract  therefor,  bears  interest 
as  a  matter  of  law.    Peterson  v.  Mannix 796 

INTEBVENTION.    See  Bnxs  and  Notes,  9. 

INTOXICATING    LIQUOBS.      See    Appeal    and    Bbbob,    108. 
Tbial,  15. 

1.  Amending  Becord  in  District  Court.  Where,  on  the  hear- 
ing in  the  district  court,  it  is  found  that  for  any  reason  a 
portion  of  the  record  and  proceedings  before  the  licensing 
board  has  not  been  sent  up  either  in  the  transcript  or  bill 
of  exceptions.  It  is  proper  for  the  court,  upon  an  application 
therefor,  to  order  the  same  brought  up  and  filed  in  the  case. 
Persinger  ©.  Miller 807 

2.  Application:  Qualifications  of  Signebs:  Findings  of  Fact 
ON  Appeal.  Where  the  question  of  fact,  as  to  the  qualifica- 
tions of  certain  signers  to  an  application  for  a  license  to  sell 
intoxicating  liquors,  has  been  passed  upon  by  the  licensing 
board,  and  the  district  court,  in  a  hearing  on  appeal  from 
the  Judgment  and  order  of  such  board  based  in  part  on  such 
finding  of  fact,  has  examined  the  evidence  and  record  and 
arrived  at  the  same  conclusion,  such  finding  of  fact  and 
order  of  the  board  will  not  be  disturbed  on  the  hearing  of  a 
petition  in  error  in  this  court  unless  clearly  wrong.  Waugh 
V,  Oraham,  47  Neb.,  153,  approved  and  followed.    Idem. 

3.  Contracts:    Ck)NSiDEBATioN.     No  action  can  be  maintained      • 
on  a  contract  the  consideration  of  which  is  either  wicked  in 
itself  or  prohibited  by  law.    Storz  d  Her  v.  Finklestein,  46 
Neb.,  577,  followed.    Schoenhofen  Brewing  Co.  v.  Whipple. .  704 

4.  Bemonstrance:  Objections  Ubged  Fibst  in  District  CJoubt. 
Objections  not  set  forth  in  the  remonstrance  to  an  applica- 
tion for  license  to  sell  intoxicating  liquors,  and  not  urged  on 
the  hearing  before  the  licensing  board,  should  not  be  con- 
sidered in  the  hearing  on  appeal  in  the  district  court,  and 
will  not  be  considered  on  a  petition  in  error  to  this  court 
Persinger  v.  Miller 807 

5.  Sale:  Vaudity:  Lex  Loci.  The  validity  of  a  sale  of  intoxi- 
cating liquors  is  determined  by  the  law  of  the  place  at 
which  the  sale  is  made.  Bchoenhofen  Brewing  Co.  v.  Whip- 
ple   704 

6.  "Slocumb  Law":    Statutes.    Chapter  60  of  Ck)mpiled  Stat- 

64 
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utes  of  Nebraska,  commonly  known  as  the  "Slocumb  Law/' 
is  a  rigid,  drastic  and  prohibitive  enactment  denouncing 
all  sales  of  intoxicating  liquors  not  made  strictly  in  com- 
pliance with  its  provisions.    Idem. 

ISSUES.    See  Appeal  and  Ebbob,  73,  74. 

JUDG-MENT.  See  Appeal  and  Ehhob,  7,  75,  97.  Gabnisiiment,  5. 
Injunction,  2.  Mortgages,  49.  Pbocess,  1.  Replevin,  1. 
4,  12.  Sheriffs  and  Constables,  2.  Taxation,  15.  Tbial, 
18.    Wills,  10. 

1.  Absolute:    Definition.    An  absolute  judgment  is  one  which 

is  operative  and  effective.    Brown  v.  Helsley 69 

2.  Action  Upon  a  Judgment:  Collatebal  Attack  of  Fibst 
Judgment  fob  Pbaud.  A  judgment  recovered  in  an  action 
upon  a  judgment,  can  not  be  collaterally  assailed  upon  the 
ground  that  the  last  mentiotied  judgment  was  fraudulently 
obtained.    Owens  v.  City  of  South  Omaha 466 

3.  Consent  of  Parties  as  to  Time  of  Rendering:  Statutes. 
A  suit,  in  which  there  were  attachment  and  garnishment 
proceedings,  was  tried  to  the  court  without  the  intervention 
of  a  jury.  The  parties  being  present  at  the  conclusion  of 
the  argument  and  at  the.  time  of  the  final  submission  of  the 
case,  consented  and  agreed,  upon  the  request  of  the  justice, 
that  he  should  take  the  case  under  advisement  and  render 
his  judgment  within  four  days  as  defined  in  the  statute.  On 
the  third  day  thereafter,  both  parties  being  in  court,  judg- 
ment was  rendered.  Held,  That  the  justice  need  not,  in 
such  case,  render  his  judgment  instantly;  and  that  if  the 
judgment  was  rendered  within  the  time  agreed  upon  by  the 
parties,  and  defined  in  section  1002  of  the  Code,  such  judg- 
ment was  not  void  for  want  of  jurisdiction.    Reed  v.  Matt. .  450 

4.  Demurrer,  Effect  of.  A  demurrer  searches  the  entire  record, 
and  judgmefnt  must  go  against  him  whose  pleading  was  first 
defective  in  substance.    Brown  v,  Houghton 425 

6.  Equitable  Belief:  Pleading:  Evidence:  Notice.  Equity 
will  not  relieve  against  a  judgment  at  law  unless  the  com- 
plainant both  pleads  and  proves  a  defense  thereto  upon  the 
merits,  nor  in  any  case  in  which  he  has  had  knowledge  or 
notice  of  the  pendency  of  the  action  in  time  to  make  his 
defense  therein,  and  has  negligently  omitted  so  to  do. 
Dorwart  v.  Troyer 22 

6.  Findings:  Modification.  Where  the  findings  show  a  nar- 
rower liability  than  that  enforced  by  the  judgment  of  the 
court,  or  show  no  liability  and  the  judgment  enforces  one, 
or  in  any  other  way  a  discrepancy  between  findings  and 
judgment  is  presented  which  no  possible  state  of  the  plead- 
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Ings   could   justify,    modification   or   reversal   may   be   had 
upon  a  record  showing  such  findings  and  judgment  only.      % 
Shelby  V.  Creighton 264 

7. :    .    But  where  the  ground  of  complaint  is  that 

the  findings  of  themselves  would  entitle  the  plaintiff  in  error 
to  more  relief  than  was  granted,  a  record  containing  the 
findings  and  judgment  only  is  insufficient  to  procure  modifi- 
cation or  reversal,  since  the  prayer  of  the  petition  may  have 
been  more  limited  than  the  relief  warranted  by  the  facts  al- 
leged and  found.    Idem. 

8.  Impeaching  Validity  by  Affidavits:  No  Objection  Below: 
Appeal.  Where  evidence  of  facts  tending  to  Impeach  the 
validity  of  a  judgment  is  presented  to  the  trial  court  by 
affidavits,  and  no  objection  is  made  in  the  court  below  to 
the  consideration  of  the  affidavits  because  the  judgment 
creditor  has  not  had  an  opportunity  to  cross-examine  wit- 
nesses, it  is  too  late  to  interpose  this  objection  after  the 
case  has  been  removed  to  this  court  upon  appeal.    Baldwin 

V.  Burt 383 

9.  Liens:  Homestead:  Exemptions.  Duell  v.  Potter,  51  Neb., 
241,  followed  in  a  case  of  the  same  nature.  Hannah  v. 
Perkins 614 

10.  Municipal  Corporation:  CoNCLusn'ENESS.  A  judgment 
against  a  municipal  corporation  is  equally  conclusive  upon 
the  city  and  its  taxpayers.    Owens  v.  City  of  South  Omaha. .  466 

11.  Pleading:  Default:  Effect.  A  default,  by  a  party  properly 
served,  is  a  confession  only  of  such  facts  as  are  properly 
pleaded  in  the  petition.    Carnahan  v.  Brewster 366 

12.  Bendered  on  Answer  Day:  Waiveb:  Collateral  Attack. 
While  it  is  irregular  and  erroneous  to  render  judgment  on 
answer  day,  such  irregularity  may  be  waived  by  not  taking 
advantage  thereof,  and  a  judgment  so  rendered  is  not  Open 

to  collateral  attack.    Bokhoof  v.  Stewart 714 

13.  Bes  Judicata.  The  doctrine  of  res  judicata  applies  only  to 
final  judgments,  not  to  interlocutory  judgments  or  orders, 
which  the  court  may  vacate  or  modify  upon  a  further  hear- 
ing.    Smith  V.  Smith   655 

14.  Supersedeas:  Tbanscbipt,  Necessity  fob:  Statutes.  In 
order  to  supersede  a  judgment  under  sections  588  and  590, 
Code  of  Civil  Procedure,  a  transcript  as  well  as  a  petition  in 
error  must  be  filed  in  the  supreme  court.  Morton  v.  Western 
Seed  rf  Irrigation  Co 131 

15.  Vacation:  Application  of  Statutes.  The  third  subdivision 
of  section  602,  Code  of  Civil  Procedure,  applies  only  to  void- 
able judgments  which  are  proof  against  collateral  attack  and 
not  to  such  as  are  absolutely  void.   Baldwin  v,  Burt 377 
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16. :   .    The  provisions  of  section  602,  Code  of  Civil 

Procedure,  apply  to  voidable  and  not  to  void  judgments. 
Idem 383 

17.  Void:  Enforcement:  Resistance  Without  Mebitobious  De- 
fense. Where  the  plaintiff  is  seeking  affirmatively  to  en- 
force a  void  judgment,  one  who  merely  resists  is  not  gov- 
erned by  the  rule  requiring  a  party  seeking  relief  against 
such  a  judgment  to  show  a  meritorious  defense.    Idem....  377 

JTTDICIAL  NOTICE.    See  Couets,  4.    BviDB^rcgE^  7. 

JUDICIAL  SALES.    See  Appeai.  ajtd  EhtROB,  76-79.    Mobtgaoes. 

1.  Appraisal:  Coft:  Purpose:  Clerical  Defect.  Copy  of  ap- 
praisal is  filed  to  serve  as  a  guide  for  bidders  and  parties 
at  the  sale  and  a  mere  clerical  defect  will  not  vitiate  a 
substantially  correct  copy.    Emory  v.  Boyer 1 

2.  :  Filing  Copy  Before  Sale:  Statutes.  The  provis- 
ions of  section  491d  of  the  Code  of  Civil  Procedure,  to  the 
effect  that  a  copy  of  the  appraisement  of  real  estate  to  be 
sold  at  judicial  sale,  inclusive  of  the  applications  to  certaiti 
officers  for  certificates  of  liens  and  such  certificates,  shall  be 
forthwith  deposited  in  the  office  of  the  clerk  of  the  proper 
court,  are  mandatory,  and  unless  there  is  a  compliance 
therewith  prior  to  the  advertisement  of  the  notice  of  sale, 
any  sale  made  may  be  vacated.  OJobe  Loan  d  Trust  Com- 
pany V.  Wood,  68  Neb.,  395,  followed.  CTiadron  Loan  d 
Building  Aas'n  v.  0*Linn 246 

3. :    Filing  Copt:   Compuawob  with  Statute.    When  a 

copy  of  the  appraisal  of  real  estate  is  filed  in  the  office  of 
the  clerk  of  the  district  court,  before  the  land  is  advertised 
for  sale,  and  has  attached  thereto  the  applications  for  and 
certificates  of  liens,  the  filing  mark  being  placed  on  the  copy 
of  the  appraisal  alone,  there  has  been  a  substantial  compli- 
ance with  the  requirements  of  section  491(t  of  the  Code. 
Armington  v.  Mahen 416 

4, :    Fraud:   Value,    Where  the  sole  evidence  in  su|)port 

of  a  motion  to  vacate  an  appraisement  of  real  property  for 
judicial  sale  on  the  ground  of  fraud  relates  to  the  value  of 
the  property,  such  appraisement  will  not  be  set  aside  unless 
It  is  so  clearly  shown  to  be  grossly  inadequate  as  to  compel 
the  conclusion  that  it  is  fraudulent    Omaha  Loan  d  Trust 

Co.  V.  Walenz 806 

Omaha  Savings  Bank  v,  Tracy 411 

5. :    Objections.     Where  the  record  and  the  evidence 

shows  that  the  appraisers  were  qualified  and  possessed  the 
requisite  knowledge  of  the  value  of  the  real  estate  described 
in  the  order  of  sale,  it  is  not  necessary  that  tlie  appraise- 
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ment  be  made  In  actual  view  of  the  premises.  Reynolds  v, 
Fagan 415 

6. :   :   When  Made.    Objections  to  an  appraisal  of 

real  estate  on  a  judicial  sale  come  too  late  if  made  only  after 
the  sale  has  been  made.    Emory  v.  Boyer 1 

7. :    Second  Otfer  fob  Sale.    An  officer  is  required  to 

make  but  one  appraisement  of  real  estate  until  it  has  been 
twice  advertised  and  twice  offered  for  sale,  whether  sold 
under  the  original,  or  an  alias  writ.  Burkett  v,  Clark,  46 
Neb.,  466.    Ijombard  v.  Paausta  496 

8.  Appraiser,'  Objection  to:  Waiter.  Where  an  appraiser 
called  by  the  sheriff  to  appraise  real  estate  ordered  sold 
under  a  decree  of  foreclosure  is  disqualified  to  act,  and  such 
disqualification  is  known  to  the  defendant  at  or  prior  to  the 
appraisement,  he  can  not  lie  still  until  after  the  sale  is 
made  and  urge  such  disqualification  as  an  objection  to  the 
confirmation  of  the  sale.  Union  Central  Life  Ins.  Co,  v. 
Baker , 57 

9.  Confirmation:  Appeal  fbom:  Affibmed.  Ellsworth  v. 
Tooker 515 

10. :    Objections:    Insttficient.    Objections  made  to  the 

confirmation  of  a  sale  examined,  and  held  insufficient.  Peter- 
horo  Savings  Bank  v.  Johnson 788 

11. :    :    When  Made.     Objections  to  confirmation 

of  a  sale  except  for  fraud  will  not  be  considered  where  they 
go  to  the  appraisement  only  and  were  not  raised  before  sale. 
Oray  v,  Eurich 194 

12.  :    :    -T .     Objections  to  confirmation  of  a 

sale  will  not  be  considered  except  for  fraud  where  they  go 
to  the  appraisement  only  and  were  not  raised  before  sale. 
Oray  v.  Eurich,  ante,  page  194,  followed.    Oray  v.  Naiman.,  196 

13.  Mortgagee:  Affirmed.  .  Omaha  Loan  d  i'rust  Co.  v.  Mo 
Cumber 787 

14.  Place  Where  Held:  Objections.  The  sale  having  been  made 
at  the  door  of  the  court  house,  an  objection  that  it  was  not 
made  in  the  court  room,  or  at  the  door  of  the  court  room, 
the  room  in  the  court  house  where  the  decree  was  rendered, 

is  untenable.    Reynolds  v.  Fagan 415 

15.  Beveraal  of  Judgment:  Restitution,  Who  May  Demand. 
Where  a  judgment  creditor  purchases  property  at  an  execu- 
tioin  sale  on  a  judgment  which  is  subsequently  reversed,  it  is 
his  duty  to  make  restitution  of  the  property,  so  purchased, 
to  the  judgment  debtor  after  the  reversal  of  the  judgment; 
but  the  right  to  demand  restitution  is  confined  to  the  judg- 
ment debtor  or  his  privies  and  can  not  be  invoked  by  an  at- 
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tachlng  creditor  of  such  judgment  debtor.    Nelson  v.  City 
of  Beatrice 47 

16.  Sheriff's  Betum:  Impeachment:  Evidence,  One  who  at- 
tacks the  appraisal  of  real  estate,  because  it  is  claimed  that 
one  of  the  appraisers  was  not  a  freeholder,  must  establish 
such  fact  by  a  preponderance  of  the  evidence,  in  order  to 
overcome  t;he  certificate  of  the  sheriff  that  the  appraisers 
were  both  freeholders.    Lombard  v.  Pasuata 496 

JUBISDICTION.  See  Appeal  and  Ebbob,  80,  81.  Ck>nBTS,  6. 
FoBciBLE  Entry  and  Detaineb,  3.  Jury.  Justices  of  the 
Peace.    Mortgages,  34,  50.    Writ  of  Assistance,  1. 

JURY.    See  Trial,  3,  12. 

Jurifidictlon: '  Voluntary  Appeabancb:  Continuance.  There- 
turn  day  of  the  summons  was  September  6.  It  was  re- 
turned not  served  because  the  defendant  was  a  non-resident 
of  the  state,  and  not  found  within  the  county.  On  October 
16,  defendant  entered  his  voluntary  appearance  in  the  case, 
waiving  issuance  and  service  of  summons.  Held,  That  the 
date  of  such  appearance  was  equivalent  to  the  return  day  of 
the  summons;  that  a  continuance  for  less  than  ninety  days 
from  October  16  but  more  than  ninety  days  from  September 
5,  without  defendant's  consent,  did  not  work  a  discontinu- 
ance of  the  suit.    Reed  v,  Mott 450 

LACHES.    See-  Quieting  Tftlb,  1. 

IiANDLOIlD  AND  TENANT. 

1.  Covenant  in  Lease:  Chattel  Mobtgage  on  Cbops:  Vauditt. 
A  covenant  in  an  unrecorded  lease  for  the  term  of  five  years 
at  an  annual  rental  payable  annually,  to  the  eftect  that  the 
lessee  shall  on  the  15th  day  of  June  in  each  year  execute  to 
the  lessor  a  chattel  mortgage  on  the  growing  crops,  to  secure 
the  payment  of  the  rent  for  that  year,  is  void  as  to  the  cred- 
itors of  the  lessee.    Ryan  v,  Donley 6 

2.  Eviction:  Obstruction  of  Entrance  to  Premises.  The  use 
of  said  door  and  hallway  for  the  purposes  of  lessee's  busi- 
ness being  incident  to  the  lease  of  the  room,  an  obstruction 
thereof  by  the  lessor  so  as  to  prevent  use  by  the  lessee  and 
his  customers  is  an  eviction,  which  the  lessee  may  treat  as 
total  or  partial  at  his  election.  Kitchen  Bros.  Hotel  Co,  v, 
Philbin 340 

3.  :    Partial:    Counter-Claim.    In  case  the  lessee  elects 

to  treat  the  eviction  as  partial,  he  may  maintain  a  counter- 
claim for  damages  upon  the  implied  covenant  for  quiet  en- 
joyment, when  sued  by  the  lessor  on  the  covenant  to  pay 
rent.    Idem, 

4.  :    :    Damages  fob  Gains  Prevented.    A  party 
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may  recover  for  gains  prevented  where  such  damages  are 
certain  and  are  the  natural  result  of  the  wrong  complained 
of.    Idem. 

5.  Evidence  Sufficient.    Evidence  examined  and  found  to  sus- 
tain the  verdict.    Boyd  v.  George 420 

6.  Heat  With  Building:  Not  Stipulated  in  Lease:  Custom: 
Evidence.  Evidence  hy  a  number  of  real  estate  dealers  and 
managers,  in  general  terms,  that  a  leasing  of  a  room  was  by 
custom  in  the  city  of  Lincoln  understood  to  Include  an 
agreement  of  the  lessor  to  furnish  heat,  when  he  maintained 
a  heating  plant  in  the  building,  where  each  witness  ac- 
knowledged that  in  cases  of  written  leases  it  was  usual  to 
incorporate  an  agreement  as  to  the  matter,  and  no  instance 
of  such  heating  by  the  lessor  without  a  stipulation  to  that 
effect  in  the  case  of  a  written  lease  could  be  cited,  held 
insufficient  to  uphold  a  verdict  for  defendant  in  an  action 
to  recover  for  furnishing  such  heat  to  a  tenant  whose  writ- 
ten lease  contained  no  such  stipulation  and  who  did  not 
claim  that  any  express  agreement  to  furnish  it  was  made. 
McConnell  v.  Bettman  d  Co 875 

7.  Leases:  Covenant  Implied  from.  A  covenant  for  quiet  en- 
joyment of  the  leased  premises  is  implied  from  the  de- 
mise.   Kitchen  Bros.  Hotel  Co,  v.  PhilMn 340 

8. :    Matit.rs  Incident  to,  Included  Therein.    Where  a 

room  on  the  ground  floor  of  a  hotel  building  was  leased  to  a 
ticket  broker  and  it  appeared  that  a  large  portion  of  his 
business  came  from  patrons  of  the  hotel  who  entered  his 
office  from  the  hotel  rotunda,  held  that  the  lease  included  the 
use  for  the  lessee's  customers  of  a  door  and  hallway  leading 
from  the  rotunda  to  the  room  leased.    Idem. 

9.  **>  :  Priority:  Evidence:  Damages.  Evidence  ex- 
amined, and  held  to  show  ample  facts  to  sustain  findings 
of  trial  court.    Blodgett  v.  Jensen 543 

10.  :  Termination  of.    Where  the  lessor  tells  the  lessee  to 

quit  the  premises,  and  the  lessee  does  quit,  and  the  lessor 
takes  possession  himself,  or  accepts  rent  from  another,  such 
change  of  possession  by  mutual  agreement  operates  as  a  sur- 
render and  termination  of  the  lease.    Boyd  v.  Oeorge 420 

11. :   What  Passes  With.    A  lease  of  a  part  of  a  building 

passes  with  It,  as  incident  thereto,  everything  necessarily 
used  with  or  reasonably  necessary  to  the  enjoyment  of  the 
part  demised.    Kitchen  Bros.  Hotel  Co.  v.  Philhin 340 

12.  Pleading:  Damages:  Sufficiency  of  Allegations.  Allega- 
tions in  petition,  1st,  of  lease  by  plaintift  from  defendant  of 
lands  as  meadow;  2d,  of  actions  brought  successfully  against 
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plaintifT  by  a  third  party  to  recover  for  the  grass  taken  from 
the  land  \ij  plaintiff;  3d,  of  notice  to  this  plaintiff  in  error 
of  such  actions  and  request  to  defend,  and,  4th,  of  pasrment 
of  'judgments  and  costs  in  such  actions  by  plaintiff,  held, 
to  show  a  cause  of  action.    Idem. 

LAW  OF  THE  CASE.    See  Appeal  and  Ebsob,  83,  84. 

LEX  LOCI.    See  Intoxicating  Liquors,  6. 

LIBEL  AND  SLANDEB. 

1.  Evidence  Sufficient.  Evidence  examined,  and  held  to  sus- 
tain the  verdict.    Schmuck  v.  Hill 79 

2.  Publication  Sufficient.  While  the  sending  of  a  libelous  let- 
ter to  the  person  defamed  does  not  amount  to  publication 
thereof,  where  the  sender  so  addresses  it  that  in  ordinary 
course  it  will  reach  a  third  person,  and  as  a  natural  result 
it  does  reach  and  its  contents  become  known  to  such  third 
person,  there  is  a  sufficient  publication.    Idem. 

3. .    Hence  where  a  libelous  letter  concerning  plaintiff 

was  sent  by  mall  addressed  to  plaintiff's  employer  and  plain- 
tiff jointly,  and  delivered  at  her  employer's  shop,  where  It 
was  found  by  plaintiff  and  turned  over  unopened  to  her  em- 
ployer, who  read  It,  held  that  there  was  a  publication.    Idem. 

4.  Publications  Subsequent  to  First:  Liabilitt.  One  who 
puts  a  libel  in  circulation  is  liable  for  any  subsequent  publi- 
cations which  are  the  natural  consequence  of  his  act.    Idem. 

LIENS.     See  Attachment.     Attorney  and  Client.     Guaranty. 
Judgment,  9.    Taxation,  12-14. 

LIMITATION.    See  Railroads,  2,  5.    Tsial^  6. 

LIMITATION  OF  ACTTIONS.     See  Eminent  Domain,   2.     Me- 
chanics' Liens.    Quieting  Title,  2.    Taxation,  9. 

1.  Absence  from  State:  Residence:  Statutes.  Where  a  resi- 
dent of  this  state  against  whom  a  cause  of  action  has  ac- 
crued removes  his  residence  to  another  state,  but  continues 
his  business  here  and  comes  to  the  state  openly,  notoriously 
and  regularly  each  business  day  and  there  remains  during 
working  hours,  he  is  not  absent  from  the  state  within  the 
meaning  of  section  20,  Code  of  Civil  Procedure,  during  the 
period  in. which  he  so  comes  thereto  and  remains  therein. 
Webster  v.  Citizens  Bank  of  Omaha 353 

2.  Computation  of  Time.  In  such  case,  in  determining  the 
period  of  his  absence  from  the  state  within  the  meaning 
of  said  section,  it  Is  not  proper  to  reckon  the  aggregate  num- 
ber of  hours  during  which  he  is  out  of  the  state,  but,  where 
it  appears  that  he  came  regularly  to  his  office  in  the  state 
each  working  day  of  the  year  except  for  a  brief  annual 
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vacation,  if  the  aggregate  of  such  vacations  and  of  the  days 
on  which  ho  did  not  come  to  his  office  does  not  extend  the 
statutory  period  of  limitation  to  or  heyond  the  date  of  suit, 
the  cause  of  action  is  barred.    Idem. 

3.  Fraudulent  Conveyances:  Want  of  Knowledge:  Pleading. 
When  an  action  is  brought  to  set  aside  a  fraudulent  convey- 
ance more  than  four  years  after  the  date  of  the  conveyance, 
it  is  incumbent  on  the  plaintifP  to  show  himself  within  the 
exception  that  gives  additional  time,  on  account  of  the 
want  of  knowledge  of  the  transaction,  by  stringent  rules  of 
pleading  and  evidence.    Westervelt  v.  Filter 731 

4.  Pleading  Toll  of  the  Statute.  The  same  stringent  rule  of 
pleading  and  proof  is  required  to  toll  the  statute  for  want  of 
capacity  to  bring  the  action  as  is  required  to  toll  it  for  want 
of  knowledge  of  the  fraud.    Idem. 

6.  Waiver.  Question  of  the  statute  of  limitations,  if  not  raised 
in  any  manner  in  the  lower  court,  will  be  deemed  waived  and 
not  considered  here.    Omaha  Carpet  Co.  v.  Clapp 406 

6.  When  Begins  to  Bun.  The  statute  of  limitations  does  not 
begin  to  run  until  a  right  of  action  has  accrued.  Brown  v. 
Silver 164 

LIS  PENDENS.    See  Chattel  Mortgages,  2. 

LOST  INSTBUKENTS. 

Lost  Instruments:  Pleading  Manner  of  Losing.  In  an  action 
upon  a  lost  instrument  it  is  not  necessary  to  allege  the  man- 
ner in  which  the  instrument  was  lost.    Storey  v.  Kerr 668 

HANDAHXTS. 

1.  Ag^ainst  "Advertising"  Fund:  Pleading:  Monet  in  Fund: 
Ck)nNTiES.  When  an  application  for  a  writ  of  mandamus  and 
the  alternative  writ  to  require  the  chairman  of  the  county 
commissioners  to  sign  a  warrant  drawn  against  an  "adver- 
tising" fund  contain  no  allegation  of  money  in  the  treasury 
or  tax  levied,  or  appropriation,  for  such  fund,  they  state  no 
cause  of  action.    Patterson  v.  State  766 

2.  Appeal  and  Error:  Adequate  Remedy  at  Law:  Statutes. 
An  ultimate  right  of  review  by  error  or  appeal  is  a  plain  and 
adequate  remedy  within  the  purview  of  section  646,  Ck>de  of 
Civil  Procedure.    State  v.  Weatover 768 

3.  Authority  of  Lower  Court  Upon  Beversal  of  Decree.  Where 
upon  appeal  to  this  court  the  judgment  of  the  trial  court  is 
reversed,  and  the  cause  remanded  for  further  proceedings, 
the  trial  court  has  authority  to  take  such  further  action  in 
the  interest  of  justice  as  the  law  will  sanction  and  a  sound 
discretion  dictate  or  approve.  State  v.  District  Court  for 
Johnson  County 886 
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4.  Discretionary  Power,  Control  of.  This  court  will  not,  by 
mandamus,  undertake  to  control  the  discretionary  powers  of 
another  tribunal.    Idem, 

5.  Vacation  of  Order  Setting  Aside  Decree:  Appeal  and 
Ebror.  As  an  order  setting  aside  a  decree  and  granting  a 
new  trial,  made  without  jurisdiction,  may  be  reviewed  on 
error  or  appeal  as  soon  as  it  results  in  a  new  decree,  a  writ 
of  mandamus  will  not  issue  to  compel  vacation  of  such  order 
and  reinstatement  of  the  original  decree.    State  v.  Westover,  768 

6.  When  Will  Lie.  Mandamus  will  lie  to  control  the  action 
of  the  state  printing  board  in  awarding  contracts  for  state 
printing  to  the  lowest  and  best  bidder.    Marsh  v.  State, , . .  372 

MASTEB  AND  SEBVANT. 

Contract,  Breach  of:  Quantitm  Meruit.  Where  a  party  hires 
himself  to  another  for  a  fixed  period,  and  leaves  the  service 
before  the  expiration  of  his  term,  though  without  fault  on 
the  part  of  the  employer,  he  may  recover  the  value  of  the 
services  as  upon  quajitum  meruit,  less  such  damages  as  the 
employer  may  have  sustained  by  the  breach  of  the  contract. 
Murphy  v,  Sampson 297 

MECHANICS'  LIENS. 

Limitation  of  Actions:  Presumptions.  Where  the  items  con- 
stituting a  mechanic's  lien  show  that  more  than  four  months 
have  intervened  between  the  dates  of  perform  ins:  the  ser- 
vice or  furnishing  the  material  it  raises  the  presumption  that 
the  work  was  performed  or  the  materials  were  furnished 
under  separate  contracts,  but  this  presumption  is  overcome 
by  proof  that  there  was  but  one  contract  covering  the  whole. 
Cornell  v.  Kime 478 

MExIOBANDA.    See  Evidence.  9. 

MISCONDUCT.    See  Trial,  13-15. 

MISTAKE.  See  Account  Stated.  Counties,  1.  Executors  and 
Administrators,  4.  Judicial  Sales,  1.  Mortgages,  17,  51. 
Officers,  1-3. 

MOBTQAQES.  See  Appeal  and  Error,  15,  85.  Building  and  Loan 
Associations,  11.  Exceptions,  Bill  of,  4.  Homestead, 
4.  Judicial  Sales,  13.  Principal  and  Agent,  12.  13.  Tax- 
ation, 3,  18.  Usury,  3.  Wills,  10.  Writ  of  Assist- 
ance, 2. 

1.  Acknowledgment:  Disqualification  of  Officek:  Pubuo 
Policy.  On  the  grounds  of  public  policy  an  officer  is  dis- 
qualified from  taking  the  acknowledgment  of  a  mortgage 
given  to  secure  an  Indebtedness,  evidenced  by  a  note,  of 
which  he  is  the  real  owner.    Hcdbloom  v.  Pierson 799 
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2.  AssifiHiinentB:  Release:  Good-Faith  Pubc^aseb.  Where 
the  mortgage  debt  has  been  assigned,  a  purchaser  in  good 
faith  without  notice  of  the  assignment  will  be  protected  br 
a  release  of  the  mortgage  executed  by  the  original  mort- 
gagee. Whipple  V,  Fowler,  41  Neb.,  675.  Cheshire  Provident 
Institution  v.  Qibaon 392 

8. :   Satisfaction:   Notice  to  Subsequent  Mobtqagee  ob 

PuBCHASEB.  A  satisfaction  entered  on  the  record  by  a  mort- 
gagee, after  he  has  sold  and  delivered  the  notes  secured  by 
the  mortgage  to  a  third  party,  will  protect  a  subsequent 
mortgagee  in  good  faith,  or  bona  fide  purchaser,  of  the  mort- 
gaged premises,  in  case  he  had  no  notice  at  the  date  of  the 
purchase,  or  the  payment  of  the  consideration,  that  the  debt 
was  assigned,  or  was  unpaid,  or  that  the  release  was  un- 
authorized. Whipple  V,  Fowler,  41  Neb.,  675,  followed. 
Columbia  Nat  Bank  v,  Marshall 790 

4.  Foreclosure:  "Action  at  Law":  Evidence  Insufficient. 
Evidence  examined,  and  held  insufficient  to  sustain  a  finding 
that  no  proceedings  at  law  had  been  had  for  the  recovery  of 
the  mortgage  debt.  Massachusetts  Mutual  Life  Ins.  Co,  v. 
Smith 628 

6. :   :   Pleading:   Evidence.    Where  there  is  some 

evidence  tending  to  support  the  allegation  of  no  proceedings 
at  law  in  a  foreclosure  suit,  and  no  counter-showing  at- 
tempted, decree  of  foreclosure  will  be  affirmed.  Brown  17. 
Collins 149 

6. :     Affidavit    of    Publication    Filed    Afteb    Sale: 

Pbejxtdice.  a  sheriff  made  a  sale  under  a  decree  of  foreclos- 
ure, and  did  not  file  with  his  return  the  affidavit  of  the  pub- 
lisher showing  due  publication  of  the  notice  of  such  sale 
until  the  day  after  it  actually  took  place.  Held,  Not  prejudi- 
cial to  the  rights  of  the  mortgagor  or  owner  of  the  land. 
Nash  V.  Wilkinson 228 

7. :   Affibmed.    Baxter  v.  Schmitz 591 

Real  Estate  Trust  Company  of  Philadelphia  v.  Fawell 738 

CHno  V.  Qahlon 819 

8. :    Appeal:    Supebsedeab.    A  supersedeas  bond  given 

by  the  defendant  in  a  foreclosure  proceeding  will  not  operate 
to  stay  a  sale  under  the  decree  unless  the  defendant  has 
perfected  his  appeal  within  the  time  required  by  statute. 
Magruder  v.  Kittle 418 

S, :    Appbaisal:    Conclusiveness.     The  appraisers  are 

by  statute  a  summary  tribunal  to  fix  such  price,  and  their 
action  when  duly  taken  under  the  statute  can  be  impeached 
for  fraud  alone.    Pearson  v.  Badger  Lumber  Co 251 
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10. :    :     Deduction  of  Liens.     The  deduction  of 

prior  liens  in  appraising  lands  for  judicial  sale  being  for  the 
benefit  of  the  creditor,  the  owner  of  the  lands  is  not  preju- 
diced by  failure  to  deduct  liens  and  may  not  complain 
thereof.    Wright  v,  Patrick 695 

11. :  :  KaaoB  in:  E2ffeot.  An  error,  in  apprais- 
ing real  estate  for  judicial  sale,  whereby  a  deduction  is  made 
for  liens  that  have  been  satisfied  or  merged  in  the  decree, 
is  error  without  prejudice,  where  the  property  sold  for  more 
than  two-thirds  its  gross  valuation.    Sanford  v.  Anderson..  315 

12. :    :    Filing  Copy.    The  filing  with  the  clerk  of 

the  court  of  a  substantially  correct  copy  of  appraisement  of 
real  estate  for  a  judicial  sale,  is  sufficient  Northwestern 
College  v.  Schreck : 484 

13. :  :  :  "Fobthwith":  Statutes.  "Forth- 
with," as  used  in  section  491tf  of  the  Ck>de  of  Civil  Procedure, 
means  as  soon  as  with  reasonable  dispatch  in  the  ordinary 
course  of  business  it  can  be  done.    Hubbard  v.  Hennessey. .  816 

14. :   :    :   Time  of:    Sheriff's  Return.    The 

fact  that  the  copy  of  the  appraisement  was  not  filed  until 
the  fourth  day  following  the  one  on  which  it  was  made, 
does  not  of  itself  show  that  the  sheriff's  return  that  he  filed 
it  "forthwith"  is  Incorrect.    Idem. 

15. :  :   Fraud:   Evidence.    Evidence  examined,  and 

held  to  show  that  the  appraisement  of  the  property  was  not 
so  low  as  to  raise  a  presumption  of  fraud,  and,  further,  to 
be  insufficient  to  show  that  the  appraisers  were  not  disin- 
terested freeholders.    Stafford  v.  Harmon 528 

16. :  :  :  Presumption:  Value.  An  ap- 
praisement objected  to  on  the  ground  that  it  is  fraudulent, 
where  no  actual  fraud  is  shown,  must  be  supported  by  evi- 
dence as  to  value,  between  which  and  the  appraised  value 
the  discrepancy  is  so  great  as  to  raise  a  presumption  of 
fraud;  otherwise  the  objection  can  not  be  sustained.  Jones 
V.  Cleary 541 

17. :    :    Mistake  in  Valuation.    An  appraisement 

of  real  estate  for  the  purposes  of  judicial  sale,  duly  made,  can 
not  be  assailed  on  the  sole  ground  that  the  appraisers  were 
mistaken  in  their  valuation  of  the  property.    Taylor  v.  Rets,  533 

18. :    :    Objections.    "An  appraisement  duly  made 

of  real  estate  for  the  purpose  of  a  judicial  sale  can  not  be 
successfully  attacked  solely  on  the  ground  that  the'  property 
has  been  appraised  too  low.  To  make  the  low  valuation  a 
successful  ground  of  attack  on  the  appraisement  it  must  be 
challenged  for  fraud."  Brown  v.  Fitzpatrickt  56  Neb.,  61. 
National  Life  Ins.  Co.  v.  Crandall 335 
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19. :    :    .     Objections  to  the  appraisement 

of  real  estate  for  the  purpose  of  Judicial  sale  examined  and 
held,  under  the  record,  not  well  founded.  Dartmouth  Bath 
inga  Bank  v,  Foley  469 

20. :    :    .    Objections  to  an  appraisement  of 

real  estate,  offered  for  sale  under  a  decree  of  foreclosure, 
to  be  available  must  be  made  before  sale.    Simpson  v.  8nook,  412 

Sanford  v.  Anderson 315 

Stein  V.  Parrotte 351 

McKinney  v,  Qlasshum 615 

Potter  17.  Lynch 798 

Roberts  v.  Rouse 669 

21. :   :   PuBPosE.    The  purpose  of  an  appraisement 

of  real  estate  for  Judicial  sale  is  to  fix  a  price  below  two- 
thirds  of  which  no  bids  will  be  received.  Pearson  v.  Badger 
Lumber  Co 251 

22. :   :    Second  Sale.    Where  the  first  judicial  sale 

1b  set  aside  it  is  the  duty  of  the  sheriff  to  proceed  to  sell 
without  a  new  appraisement,  unless  such  appraisement  has 
been  set  aside,  and  an  order  of  the  court  directing  him  to 
sell  on  such  appraisement,  though  unnecessary,  is  not  error. 
McKinney  v.  Glasshum 615 

23. :  :  Valuation:  Fraxtd.  Where  an  appraise- 
ment of  real  estate  has  been  duly  made  for  the  puriK)se  of 
Judicial  sale,  it  can  not  be  successfully  attacked  solely  on  the 
ground  that  the  property  has  been  appraised  too  low.  To  use 
the  low  valuation  as  a  successful  basis  for  attacking  the  ap- 
praisement, it  must  be  alleged  and  proved  that  it  was  fraud- 
ulent   Brown  v.  Fitzpairick,  56  Neb.,  61.    Idem. 

24. :    :    :    .     An  appraisement  duly 

made  of  real  estate  for  the  purposes  of  a  Judicial  sale  can 
not  be  successfully  attacked  solely  on  the  ground  that  the 
property  has  been  appraised  too  low.  To  make  the  low 
valuation  a  successful  ground  of  attack  on  the  appraise- 
ment it  must  be  challenged  for  fraud.  Brown  v,  Fitzpairick, 
66  Neb.,  61.    Hubbard  v.  Hennessey 816 

26. :  Certificates  of  Liens:  From  Treasitrer:  Pre- 
sumption. Where  the  treasurer,  upon  due  application  by 
the  sheriff,  furnishes  two  certificates  of  the  amount  of  taxes 
due  upon  the  lands  to  be  sold,  the  later  certificate  will  be  pre- 
sumed to  be  correct.    Wright  i?.  Patrick 696 

:  :  Presumption  as  to  Time  of  Filing.    Where 

the  record  is  silent  as  to  the  time  of  filing  copies  of  the  cer- 
tificates of  liens,  it  will  be  presumed  that  they  were  duly 
and  regularly  filed.    Olarkv.Wotf 290 
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27.  :    Confirmation:    Appeal  fbT'M:    Affirm atht:  Error. 

To  require  the  reversal  of  an  order  confirming  a  sale  of 
property  under  a  decree  of  foreclosure,  error  must  affirma- 
tively appear  from  the  record.    Stafford  v.  Harmon 528 

28. :  :  :  Appraisal  of  Defendant's  Inter- 
est. A  defendant  appealing  from  an  order  confirming  a 
Judicial  sale  of  land  can  not  be  heard  to  complain  that  his 
interest  was  not  singled  out  for  appraisement,  where  the 
appraisement  was  of  the  total  value  and  also  the  appraise- 
ment of  the  "defendant's  interest."    Ramaer  v.  Johnson 526 

29. : :  Entry  of  Order.  Where  an  order  is  en- 
tered on  the  records  of  the  court  and  a  party  appeals  there- 
from, it  will  not  be  reversed  on  the  ground  that  it  does  not 
affirmatively  appear  that  the  judge  directed  the  clerk  to 
make  such  entry.    Hartsuff  v.  Husa 145 

30.  :    :    Objections.    It  is  not  a  valid  objection  to 

the  confirmation  of  a  sale  of  real  estate  under  a  decree  of 
foreclosure  that  such  sale  was  made  more  than  sixty  days 
after  the  issuance  of  the  order  of  sale.  Burkett  v.  Clarke 
46  Neb.,  466,  overruled,  to  the  extent  that  it  conflicts  with 
the  foregoing.    Idem. 

31.  :    :    :    Assailing  Decree.    A  party  will 

not  be  permitted  to  assail  the  regularity  of  a  deoree  of  fore- 
closure by  objections  to  confirfiiation  of  a  sale  made  there- 
under.   Stein  V,  Parrotte 351 

32.  :    :    :    Time  for  Making.    Objections  to 

the  confirmation  of  a  Judicial  sale  made  and  filed  after  the 
sale  I  cs  been  confirmed  will  not  be  considered.  The  proper 
practice  in  such  cases  is  by  motion  to  vacate  and  set  aside 
the  sale.    Gillespie  v.  Morsman 162 

33.  :    :    Regularity  Presumed.    Regularity  of  the 

trial  court  in  passing  upon  a  motion  to  confirm  a  sale  will 
be  presumed  until  overcome  by  affirmative  proof  in  the  rec- 
ord.   Jones  V.  Cleary 541 

34.  :   :    Sale  at  Chambers:    Jubibdiotion.    A  Judge 

at  chambers  has  jurisdiction  to  pass  on  all  objections  to  the 
regularity  of  such  sale,  including  objections  to  the  appraise- 
ment, and  in  making  the  order  of  confirmation  he  impliedly 
overrules  all  such  objections.    Hartsuff  v.  Huss, 145 

35. :    :    Time  Order  of  Sale  Issued.    A  mortgagor 

in  a  foreclosure  proceeding  can  not  object  to  the  confirma- 
tion of  sale  because  the  order  of  sale  was  issued  before  the 
priorities  of  the  different  lienors  had  been  determined,  as  he 
has  no  rights  involved  in  this  question.    Rutland  Savings 

Bank  v.  Pargeter 618 

Rutland  Savings  Bank  v.  O'Bryan 619 
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36. :    Debtob  and  Creditob:    Ovebdiligence  of  Debtor.    A 

debtor  should  not  ordinarily  be  punished  for  overdiligence  in 
meeting  his  honest  obligations.  Union  Stock  Yards  Nat. 
Bank  v.  Haskell 839 

37.  :   Deficiency:   Consent  to  Stat:   Release  of  Subett. 

An  extension  of  the  time  of  payment  by  agreement  between 
The  creditor  and  his  debtor,  based  upon  a  consideration,  will 
release  the  guarantor,  unless  he  consents  to  such  extension. 
Ruahton  V.  Dierk8  Lumber  Co 663 

38. :    :    Statutes,  Repeal  of.    The  repeal  of  seo- 

•  tion  847,  and  a  portion  of  848,  and  of  849  of  the  Ck>de  of 
Civil  Procedure,  commonly  known  as  the  deficiency  judg- 
ment law,  in  no  manner  affected  the  rights  or  remedies  ex- 
isting in  an  action,  which  had  been  commenced  or  which 
were  incident  to  a  cause  of  action  which  had  accrued  and 
was  existing  at  the  time  of  the  taking  effect  of  such  repeal. 
Brayton  v.  Oaks 693 

39. :  :  .  The  act  of  1897,  repealing  sec- 
tions 847  and  849  of  the  Code  of  Civil  Procedure,  commonly 
known  as  the  deficiency  judgment  law,  does  not  affect  the 
plaintiff's  right  to  have  a  deficiency  judgment  entered  in  a 
foreclosure  suit,  on  a  cause  of  action  accruing  prior  to,  and 
existing  at  the  time  of,  such  repeal.    Merrill  v.  Miller 630 

40. :    :    :    Actions  Pending.    The  repeal  of 

sections  847  and  849  of  the  Code  of  Civil  Procedure  (chapter 
95,  Session  Laws,  1897),  permitting  the  recovery  of  deficiency 
judgments,  did  not  affect  actions  then  pending.  Hanscom 
V,  Meyer,  60  Neb.,  68,  86  N.  W.  Rep.,  381,  followed.  Rushton 
17.  Dierks  Lurnber  Co. 668 

4L :    :    :    Coubt  May  Authobize  Action  at 

Law.  Such  repeal  does  not  deprive  the  court  of  the  right  to 
authorize  the  prosecution  of  an  action  at  law,  on  the  note, 
to  recover  a  judgment  for  a  deficiency,  after  foreclosure  pro- 
ceedings, where  the  right  of  action  had  accrued  and  existed 
at  the  time  the  repealing  act  took  effect    Idem. 

42. :   :   When  Rendebed:   Statutes.    Under  section 

847  of  the  Code  of  Civil  Procedure,  as  it  existed  before  its 
repeal,  a  deficiency  judgment  could  not  be  rendered  until 
the  mortgaged  property  had  been  jsxhausted  by  sale  and  con- 
firmation thereof.    Carnahan  v.  Brewster t66 

43. :    Equitt,  Setting  Aside  a  Sale  in.    Fixitig  a  price 

by  the  appraisers  does  not  deprive  the  court  of  any  of  its 
equity  power  to  set  aside  a  sale  or  to  require  that  such  sale 
be  for  an  adequate  price.    Pearson  v.  Badger  Lumber  Co...  251 

44. :  Evidence  of  "Action  at  Law"  Sufficient.    Bvidence 
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of  attorney,  in  whose  hands  note  and  mortgage  have  been 
since  maturity,  that  no  proceedings  at  law  have  been  had  on 
them  in  county  where  property  Is  situated  and  where  defend- 
ants were  served  with  summons,  and  none  elsewhere  to  his 
knowledge,  is  sufficient,  in  absence  of  all  contradiction,  to 
support  in  this  respect  a  decree  for  plaintlfE.  Luce  v,  Soren- 
sen 760 

45. :    Evidence  Sufficient.    Evidence  examined  and  held 

sufficient  to  sustain  the  Judgment.    Stewart  d  Co.  v.  Allen, ,  333 

46. :    .•   Evidence  examined,  and  held  sufficient  to 

sustain  the  findings  of  the  trial  court.    Smith  v.  Smith P  655 

47. :    Extension  Agreement  Not  Pleaded.    An  extension 

agreement,  which  is  not  pleaded  and  as  to  which  there  is 
no  definite  evidence,  held  properly  disregarded.  Luce  v, 
Sorensen  760 

48. :     Irbeoularities  :     No  Injury  Culimed.     A  sale  of 

real  estate  upon  a  decree  of  foreclosure  should  not  be  set 
a3ide  for  mere  irregularities,  where  no  claim  is  made  that 
the  complaining  party  has  been  injured  thereby.  Jones  v, 
MUler 582 

49. :    Judgment  at  Law  After  Decree  and  Repeal  of 

Statute.  An  action  at  law  can  not  be  maintained,  to  re- 
cover a  Judgment  for  any  portion  of  the  mortgage  debt  after 
a  decree  of  foreclosure  where  the  action  to  foreclose  the 
mortgage  had  been  commenced,  or  the  cause  of  action  there- 
for had  accrued  and  was  existing,  at  the  time  of  the  repeal 
of  the  law  commonly  known  as  the  deficiency  Judgment  law, 
without  an  order  of  the  court,  authorizing  the  prosecution 
thereof.    Brayton  v.  Oaks 593 

50. :    Jurisdiction.     On  the  facts  stated,  held,  the  trial 

court  had  Jurisdiction  to  enter  the  decree  assailed.  San- 
ford  V.  Anderson • 315 

51. :  Mistake  of  Date  of  Decree  in  Order  of  Sale.  Ob- 
jection that  order  of  sale  recited  a  wrong  date  of  decree  held 
immaterial.    Colony  v,  Billingsley 670 

52. :    Notice  of  Sale.     There  is  no  requirement  of  the 

statute  that  the  notice  of  sale  under  a  decree  of  foreclosure 
shall  contain  a  statement  that  the  sale  is  to  be  made  under 
a  decree  of  foreclosure.    Ramser  v.  Johnson 526 

53. :    Order  of  Sale  or  Copy  of  Decree  as  Authority  to 

Make  Sale.  A  decree  of  foreclosure  is  the  authority  of  the 
officer  to  proceed  to  sell  the  property  in  satisfaction  of  such 
decree,  and  neither  an  order  of  sale  nor  a  copy  of  the  decree 
in  his  hands  is  essential  for  the  exercise  of  such  authority. 
McKinney  v.  GUushurn 615 
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54. :  Pabtt  in  Interest:  Legal  Capacity  to  Sue:  Evi- 
dence Insufficient.  Evidence  examined,  and  held  insuffl- 
cient  to  sustain  the  judgment  of  the  trial  court.  Michigan 
Mutual  Life  Ina,  Co.  v.  KkUt 870 

65. :    Pleading:    "Action  at  Law."    That  no  proceedings 

at  law  have  been  had  for  the  recovery  of  the  debt,  is  a  ma- 
terial allegation  in  a  petition  for  the  foreclosure  of  a  mort- 
gage, and  if  put  In  issue  It  must  be  established  by  proof. 
Holt  V.  Rust-Owen  Lumber  Co 170 

56. :    :    .    That  no  proceedings  at  law  have 

been  had  for  the  recovery  of  the  debt  secured  by  the  mort- 
gage, is  a  material  allegation  in  a  petition  for  the  foreclos- 
ure of  a  mortgage  and  when  put  in  issue  must  be  proved. 
Ailing,  v.  Woodard 235 

57. :    :    :    Bubden  of  Pboof.     In  a  suit  to 

foreclose  a  real  estate  mortgage  in  which  a  general  denial  is 
filed  the  burden  is  upon  plaintiff  to  make  a  prima  fade  show- 
ing that  no  action  at  law  has  been  instituted  for  the  collec- 
tion of  the  debt.    Hedbloom  v,  Pierson 799 

58. :    — :    :    Evidence.     In  a  suit  to  foreclose 

a  real  estate  mortgage,  the  petition  must  allege  whether  any 
proceedings  at  law  have  been  had  for  the  recovery  of  the  debt 
or  any  part  thereof,  and  when  the  answer  is  a  general  de- 
nial, there  can  be  no  recovery  in  the  absence  of  proof  sus- 
taining such  allegation  of  the  petition.  Jones  v.  Burtia,  57 
Neb.,  604,  followed.    Drury  v.  Roberta 574 

59.  :    :    Case  Distinguished.     The  case  of  Grant 

17.  Clarke,  58  Neb.,  72,  distinguished.  Michigan  Mutual  Life 
Ins,  Co.  V.  Klatt 872 

60. :    Publication  of  Notice  of   Sale.     Publicatioti    of 

notice  of  sale  in  each  issue  of  a  semi-weekly  paper  for  thirty 
days  is  a  sufficient  compliance  with  the  statutory  require- 
ments in  that  respect.    Potter  v.  Lynch 798 

61.  :    Return  of  Order  Within  Sixty  Days.     Failure  of 

the  sheriff  to  return  an  order  of  sale  pursuant  to  decree  of 
foreclosure  within  sixty  days  of  its  issuance  is  no  sufficient 
reason  for  withholding  confirmation  of  a  sale  made  there- 
under.   Taylor  v.  Reis 533 

62. :   Rights  of  Second  Mortgagee  Not  a  Party.    G.  held 

a  first  mortgage  and  D.  and  F.  a  second  mortgage  on  certain 
town  lots.  G.  foreclosed  his  mortgage,  but  failed  to  make  D. 
and  F.  parties  to  the  action.  Prior  to  any  sale  under  the 
decree  of  foreclosure  D.  and  F.  procured  a  conveyance  of 
the  lots  from  the  owner  in  full  satisfaction  of  their  mort- 
gage and  went  into  possession.     They  also  entered  into  a 

65 
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verbal  agreement  with  G.  by  the  terms  of  which  they  were 
to  pay  him,  on  a  certain  specified  date  in  the  future,  the  full 
amount  of  his  decree,  together  with  costs  of  the  action  and 
the  attorney's  fee  therein  incurred,  and  to  make  a  deed  to 
G.  conveying  to  him  the  lots  as  security  for  the  performance 
of  the  agreement  on  their  part,  G.  to  reconvey  to  them  when 
payment  was  made.  Held,  That  D.  and  F.,  not  being  made 
parties  to  the  action  of  foreclosure  instituted  by  G.,  had  a 
legal  right  to  redeem  from  his  mortgage  by  paying  the 
amount  of  his  decree,  and  that  the  agreement  above  set  out 
was  simply  an  agreement  to  give  D.  and  F.  the  right  to  re- 
deem on  the  terms  therein  mentioned  without  an  action 
brought  for  that  purpose  and  that  it  could  be  enforced  al- 
though not  in  writing.  The  defendant  in  his  answer  Slaving 
admitted  the  agreement  as  claimed  by  the  plaintiffs,  has 
waived  the  statute  even  if  the  contract  was  obnoxious 
thereto.  Connor  v.  Hingtgen,  19  Neb.,  472.  Davis  v,  Green- 
wood   317 

63.  :    Sale  in  Gross:    Pbesumptions.     Selling  200  acres 

of  land  in  gross,  where  it  is  one  farm  occupied  as  a  whole 
by  a  single  defendant,  will  not  be  presumed  erroneous. 
Potter  V.  Lynch 798 

64. :     Sheriff's   Return:     Materiautt  of   Publisher's 

Affidavit.  Where  the  sheriff's  return  of  a  sale  shows  a  suffi- 
cient notice  and  is  not  denied,  the  fact  that  the  printer's 
affidavit  was  made  before  notice  was  complete  and  fails  to 
state  fully  the  facts  as  to  a  legal  publication,  is  not  ma- 
terial.   Northwestern  College  v.  Schreck 484 

65.  :    :    Time  of  Filing  Copy  or  Afpratbal.    The 

fact  that  a  copy  of  appraisement  was  not  filed  until  the  day 
following  the  one  on  which  it  was  made  does  not  of  itself 
show  that  the  sheriff's  return,  that  he  filed  it  forthwith,  is 
incorrect.    Idem. 

66. :   Swearing  Appraisers  by  Deputy.    A  certificate  that 

appraisers  were  sworn  by  the  sheriff  by  a  deputy,  held,  to 
sufficiently  indicate  that  the  deputy  performed  such  serv- 
ices.   National  Life  Ins.  Co.  v.  Crandall 335 

67. :  Time  of  Holding  Sale:  Notice:  Prejudice.  Ob- 
jection that  sale  was  by  standard  time  and  no  mention  made 
of  that  fact  in  notice  held  to  show  no  ground  for  setting 
aside  sale  where  no  prejudice  api?oars  and  sale  was  held 
open  one  hour.     Colony  v.  Billingsley 670 

68.  Interest:  Pleading  Insufficient.  Petition  examined,  and 
held  that  the  demurrer  thereto  was  properly  sustained. 
Hansen  v.  Mortensen 229 
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69.  Payment:  Evidence  SuFiicreNT.  The  evidence  examined, 
and  held  sufficient  to  sustain  the  decree  of  the  trial  court. 
Boyd  17.  Pape 859 

70.  :    To  Agent  Sufficient:    Cancellation.     When  the 

money  for  the  payment  of  a  note  secured  by  mortgage  has 
reached  the  hands  of  an  agent  authorized  to  collect  It,  the 
debt  Is  paid,  and  the  mort^^agor  Is  entitled  to  have  the 
mortgage,  given  to  secure  the  debt,  canceled.    Idem. 

71.  Bight  to  Release  Disputed:  Liability  of  Mortgagee.  A 
mortgagee  Is  not  liable  for  a  failure  or  refusal  to  release 
a  mortgage,  when  the  right  of  the  person  demanding  such 
release  Is  a  disputed  question.    Sullivan  Savings  Institution 

V.  Sharp 300 

MXTNICIPAL  COBFOBATIONS.    See  Judgment,  10. 

1.  Notice:  Presumptions:  Instructions.  Instructions  as  a 
whole  held  to  properly  submit  the  question  of  presumption 

of  notice  of  defects  in  sidewalk.    City  of  Lincoln  v.  Mays,,  204 

2.  :   To  What  Persons.    Instruction  that  notice  to  "any 

of  the  municipal  authorities"  was  sufficient,  and  not  prejudi- 
cial, where  no  evidence  was  Introduced  or  tendered  of  no- 
tice to  any  but  the  street  commissioner  and  the  sidewalk 
inspector,  and  Jury  were  cautioned  to  find  no  notice  except 
as  shown  by  the  evidence.    Idem, 

3.  Personal  Injuries:  Notice:  Descrii»tion:  Statutes.  Notice 
that  an  injury  occurred  on  the  sidewalk  along  the  east  side 
of  block  54,  between  two  named  streets,  is,  in  the  absence 
of  any  demand  for  more  definite  location,  a  sufficient  loca- 
tion of  the  place  in  a  notice  to  the  city  under  section  36, 
article  1  of  chapter  13a,  Compiled  Statutes,  1897.    Idem. 

4. :    Presumptions:    Evidence.    Evidence  held  sufficient 

to  warrant  submission  to  the  jury  of  questions  whether  the 
defects  in  the  sidewalk  were  so  obvious  and  of  so  long  con- 
tinuance as  to  warrant  presumption  of  notice.    Idem. 

6.  Street  Paving:  Curbing  and  Guttering:  Cost.  Under  the 
act  of  1887,  when  the  city  has  ordered  a  street  paved,  it  may 
curb  and  gutter  the  same  and  make  the  expense  thereof  a 
legal  charge  upon  the  abutting  real  estate.  Orr  v.  City  of 
Om^ha 771 

6. :    With  and  Without  Petition:    Cost.     The  act  of 

1887  incorporating  metropolitan  cities  authorized  any  such 
city  to  pave  any  street,  alley  or  avenue  within  its  limits 
either  with  or  without  a  petition  of  the  property  owners 
representing  a  majority  of  the  feet-frontage  abutting  on  such 
street,  alley  or  avenue;  but  without  such  petition  the  city 
could  not  make  the  cost  of  the  paving  a  charge  against  the 
abutting  property.    Idem. 
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NEGLIGENCE.    See  Contracts,  3.    Fibes.  2. 

NEW  TBIAIi.    See  Appeal  and  Errob,  8,  49,  80,  86-88. 

Motion  for:  Cot'rts:  Action  by  Judge  Otheb  than  One  Who 
Tried  Case.  A  court  presided  over  by  the  successor  of  a  de- 
ceased Judge  has  authority  to  grant  or  deny  a  motion  for  a 
new  trial  in  a  case  tried  by  the  deceased  while  in  office. 
Union  P.  R,  Co.  v.  Lotway 348 

NOTICE.  See  Bills  and  Notes,  5.  Chattel  Mortgages.  3.  Cor- 
porations, 3,  4.  Counties,  4.  Judgment,  5.  Mortgages, 
52,  60,  67.  Municipal  Corporations,  1-4.  Principal  and 
Agent,  8.    Quieting  Title,  4.    Receiver,  2. 

NUNC  PBO  TUNC.    See  Courts,  6. 

OCCUPATION.    See  Eminent  Domain,  2.    Homestead,  3,  5. 

OPFICFBS. 

1.  County  Clerk:  Apportioning  Railroad  Property:  Liabilitt 
FOR  Mistake:  Statutes.  The  duty  imrosed  upon  the  county 
clerk  by  section  85,  article  1,  chapter  77,  Compiled  Statutes, 
of  apportioning  railroad  property  among  the  several  school 
districts  for  purposes  of  taxation  is  one  owing  to  the  public 
only;  hence  a  county  clerk  is  not  personally  liable  to  a 
school  district  for  an  honest  mistake  .n  the  apportionment. 
School  District  v.  Burresa 554 

2.  :  Levying  Tax  a  Public  Duty:  Mistake:  Stat- 
utes. The  like  duty  imposed  upon  the  county  clerk  by  sec- 
tion 77,  article  1,  chapter  77,  Compiled  Statutes,  is  one  owing 
to  the  public  only;  hence  a  county  clerk  who  by  mistake 
omits  to  levy  the  tax  reported  in  accordance  with  said  sec- 
tion is  not  personally  liable  to  the  school  district.    Idem,  ' 

3.  County  Commissioners:  Levying  Tax  a  Public  Duty: 
Mistake:  Statutes.  The  duty  imposed  upon  county  com- 
missioners under  section  11,  subdivision  2,  chapter  79,  Com- 
piled Statutes,  of  levying  the  tax  voted  by  a  school  district 
meeting  and  certified  by  the  district  board  is  one  owing  to 
the  public  only,  and  county  commissioners  who  in  good 
faith  but  by  mistake  levy  a  less  tax  than  that  voted  are  not 
personally  liable  to  the  school  district.    Idem. 

4.  IKity  to  Public:  Action  by  Individual.  An  Individual  has 
no  right  of  action  against  a  public  officer  for  breach  of  a 
duty  owing  to  the  public  only,  even  though  such  Individual 
is  specially  injured  thereby.    Idem, 

6.  IKity  to  Public  and  Individual:  Right  of  Individual: 
Measure  of  Damages.  Where  the  duty  of  levying  a  tax  is 
owing  to  some  Individual,  as  well  as  to  the  public,  as  in 
cases  where  the  levy  is  directed  by  a  court  of  competent 
jurisdiction  for  payment  of  a  judgment,  the  measure  of  dam- 
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age  is  not  the  amount  of  the  tax  which  should  have  been 
raised,  but  only  such  actual  damages  as  the  individual  en- 
titled to  recover  has  sustained,  such  as  the  expense  incident 
to  procuring  the  tax  to  be  raised  and  any  impairment  of  his 
claim  by  reason  of  failure  to  levy.    Idem. 

6.  Presumption  as  to  IKity.  It  is  the  presumption  of  law  that 
all  officials  have  done  their  duty  until  the  contrary  is  shown. 
Brawn  v,  Helsley 69 

FABTIBB.  See  Appeal  and  Ebbob,  10,  92.  Appeabance.  Banks 
AND  Banking,  1.  Bills  and  Notes,  9.  Ck>BPOBATioNS,  2. 
BviDBNCB,  14.  MoBTQAGES,  54,  62.  Reoeiveb,  2.  Tbial, 
18.    Witnesses,  5. 

FABTITZOV. 

flales:  Exemption  of  Pbogeeds.  Proceeds  of  a  partition  sale  of 
real  estate  cannot  be  claimed  as  exempt  personal  property 
against  one  who  had  and  has  taken  proper  steps  in  the  par- 
tition proceedings  to  enforce  a  judgment  lien  against  the 
land  partitioned.    First  Nat.  Bank  of  Albion  v.  Snyder 136 

PABTNEBSHIP.    See  SettOff  and  Counteb-Claim. 

Liability  of  Partner:  Submission  to  Jubt:  Evidence.  Evi- 
dence examined,  and  held  sufficient  to  require  submission  to 
the  jury  of  questions  of  liability  on  the  part  of  defendant 
in  error,  as  partner,  in  the  purchase  of  the  goods  for  whose 
price  the  action  was  brought;  and  action  of  trial  court  in 
Instructing  for  verdict  for  defendant  therefore  erroneous. 
Sioofford  Bros.  Dry  Goods  Co.  v.  Ootogill 254 

PAYMENT.  See  Banks  and  Banking,  4,  5,  8.  Bills  and  Notes,  6. 
Building  and  Loan  Associations,  5,  8.  Ck>NTBACTS,  12. 
Gabnishment,  4.  Mobtgages,  69,  70.  Pleading,  11,  12. 
Pbingipal  and  Agent.  7, 14,  16. 

PEVAIiTY.    See  Sheriffs  and  Constables,  3.    Usubt,  4. 

PEBSONAIi  IKJXTBIES.  See  Damages,  5,  6.  Municipal  Gob- 
POBAHONB,  8,  4.    Railboads,  1,  3,  4. 

PLEADING*.    See  Appeal  and  Ekbob,  93-95.    Banks  and  Banking, 
8.    Conteaots,  16, 19.    Damages,  7.    Estoppel,  1.    Husband 
AND  WiFE»  1.    Judgment,  4,  5,  11.    Landlord  and  Tenant, 
12.    Limitation  of  Actions,  3,  4.    Lost  Instrument.    Man- 
damus, 1.    Mobtgages,  5,  47,  55-59,  68.    Receives,  3,  4.    Re- 
plevin, 2,  8,  10,  11.    Taxation,  10.    Tbial,  6,  7.     Usubt, 
3,  5,  6. 
1.  Amending  to  Conform  to  Proof.    It  Is  not  error  by  a  district 
court  to  deny  an  application  for  leave  to  amend  a  petition  to 
conform  to  the  facts  proved  in  a  case  in  which  he  finds, 
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from  sufficient  evidence,  that  the  facts  Bought  to  be  pleaded 
have  not  been  proved.    Dufrene  v.  Anderson 813 

2.  Answer  Filed  Out  of  Time:  Stbikino  fbom  Files:  Pbeju- 
DicE.  Striking  an  answer  from  the  flies  because  filed  out  of 
time,  where  it  was  filed  before  the  third  Monday  after  fifty 
days  from  the  judgment  appealed  from,  is  error  without 
prejudice  where  defendant  has  no  standing  in  court  and  no 
rig^t  to  insist  on  any  defense.    Jenkins  v.  Myatt. ', 718 

3.  Construction  After  Judgment.  When  a  petition  is  not 
assailed  until  after  judgment,  it  will  be  liberally  construed 

so  as  to  be  sustained,  if  possible.    Brown  v.  Helsley 69 

Marshv.State 372 

4.  Contracts:  Aixbqation  of  Pebfobmange.  A  petition,  based 
on  a  contract  which  fails  to  allege  performance  on  the  part 
of  the  plaintiff,  or  facts  showing  a  valid  excuse  for  non- 
performance, is  fatally  defective.    Deering  d  Co.  v,  Claypool,  620 

6.  Corporate  Capacity.  At  common  law  a  corporation  may  sue 
aaid  be  sued  in  its  corporate  name  without  an  averment  of 
its  corporate  capacity,  and  the  provisions  of  our  Code  have 
not  changed  the  common  law  rule  in  that  regard.  Loan  d 
Trust  Savings  Bank  v.  Stoddard 486 

6.  Demurrer  to  Answer  Overruled:  Dismissal  Upon  Failubb 
TO  Plead.  In  an  action  for  an  accounting,  wherein  the  an- 
swer in  addition  to  a  general  denial  pleads  a  final  settlement 
between  the  parties,  and  plaintiff  demurs  to  such  answer  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  defense,  and  after  an  adverse  ruling  elects  to  stand  on 
his  demurrer,  refusing  to  plead  further,  a  judgment  of  dis- 
missal by  the  trial  court  is  proper.    Broton  v.  Houghton..,  426 

7.  Denial  of  "Hat)Brial  Allegation":  Waiver.  A  married 
woman  held  title  to  certain  real  estate  and  a  judgment  cred- 
itor of  her  husband  filed  a  bill  to  subject  the  property  to 
the  payment  of  his  judgment.  The  answer  among  other 
allegations  contained  the  following:  "Defendant  denies 
every  material  allegation  of  the  petition."  Held,  That  as 
the  plaintiff  did  not  in  any  manner  question  the  sufficiency 
of  this  answer  in  the  district  court  he  could  not,  on  appeal, 
treat  it  as  insufficient,  or  as  confessing  the  allegations  of 
the  petition.    Doering  v.  Kohout 436,  438 

8.  Denial  Treated  as  Admission.  A  denial  of  specified  aver- 
ments "as  alleged  in  plaintiff's  petition"  will  be  treated  as 

an  admission  thereof.     Storey  v,  Kerr 568 

9.  General  Denial  in  Reply  Sufficient.  A  reply  denying  "each 
and  every  allegation  of  new  matter"  contained  Ib  the  an- 
8wer»  while  vulnerable  to  a  motion  for  a  more  definite  and 
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certain  denial,  if  not  so  assailed,  is  sufficient  to  put  in  issue 
the  affirmative  matters  contained  in  the  answer.  City  of 
Crete  v.  Hendricks 847 

10.  Material  Fact:  Omission:  Presumption.  A  material  fact, 
if  not  alleged,  is  presumed  not  to  exist.  Stillings  v.  Van 
Alstine 684 

11.  Overpayment:  Sufficiency  After  Verdict.  Allegation  that 
certain  payments  made  at  defendant's  special  instance  and 
request  as  interest  on  a  loan  were  in  excess  of  the  amount 
due,  and  made  without  any  knowledge  of  that  fact,  suffi- 
ciently indicates  a  payment  by  mistake  to  support  a  verdict, 
rendered  upon  sufficient  evidence,  for  the  plaintiff.    Garrison 

V.  Murphy 696 

12.  Part  Payment  by  Third  Party:  Petition  Insufficient. 
The  facts  stated  in  the  petition  set  out  ii)  the  opinion,  held, 
insufficient  to  constitute  a  cause  of  action.  Omaha  Brewing 
Ass*n  V,  Tillenburg  280 

13.  Reply,  Failure  to  File:  Waiver  by  Trial.  Where  the  par- 
ties to  an  action  enter  upon  a  trial  and  treat  the  allegations 
of  new  matter  alleged  in  the  answer  as  denied,  this  court 
will  also  treat  it  so  notwithstanding  no  reply  appears  in  the 
record.    Loan  d  Trust  Savings  Bank  v.  Stoddard 486 

14.  Several  Causes  of  Action:  Verdict  Upon  Each:  Validity. 
Where  several  causes  of  action  are  set  up  in  the  petition  a 
separate  verdict  upon  each  is  not  improper.  Schmuck  v. 
Hill 79 

POSSESSION.  See  Chattel  Mortgages,  4.  Replevin,  10,  12. 
Trespass. 

PBACTICE.    See  Exceptions,  Bill  of,  5. 

PREJUDICE.  See  Appeal  and  Error,  57,  68,  69,  72,  77,  78.  Mort- 
gages, 6,  67.  Pleading,  2.  Replevin,  4.  Trial,  13. 
Wills,  9. 

PRESUMPTIONS.  See  Appeal  and  Error,  51,  96.  Bills  and 
Notes,  6.  Courts,  2,  5.  Evidence,  7.  Fraud.  Mechanics' 
Liens.  Mortgages,  25,  26,  33,  63.  Municipal  Corporations, 
1,  4.    Officers,  6.    Pleading,  10.    Replevin,  9.    Usury,  4. 

PRINCIPAL  AND  AGENT.    See  Garnishment,  1. 

1.  Affirmed.    Cheshire  Provident  Institution  v.  Bicknell 770 

2.  Reversed.    Cheshire  Provident  Institution  v.  Courtnay 789 

3.  Agency  Established:    Evidence  Sufficient.     Evidence  ex- 
amined and  held  to  support  the  findings  of  the  trial  court. 

Harrison  Nat.  Bank  of  Cadiz  v.  Williams 400 

Lebanon  Savings  Bank  v.  Blanke 403 
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4.  Agent,  Ostensible  Authority  of.  Ostensible  authority  to 
act  as  agent  may  be  conferred  if  the  party  to  be  charged  as 
principal  affirmatively  or  intentionally,  or  by  lack  of  ordi- 
nary care,  causes  or  allows  third  persons  to  trust  and  act 
upon  such  apparent  agency.  Thompson  v.  Shelton,  49  Neb., 
644,  and  Phfrnix  Insurance  Co.  v.  ^yalter,  51  Neb.,  182,  fol- 
lowed.   Harrison  Nat.  Bank  of  Cadiz  v,  Williams 400 

Lebanon  Savings  Bank  v.  Blanke 403 

5.  Bills  and  Notes:  Collection  of  Principal:  Authority  fob. 
The  fact  that  the  money  to  pay  interest  coupons  has  beon 
paid  to  a  person  who  sent  the  same  to  the  original  mort- 
gagee at  the  place  of  payment;  that  It  was  sent  to  the  owner 
of  the  note  and  mortgage,  who  returned  the  paid  coupons 
to  the  mortgagee,  who  in  turn  sent  them  to  the  person  to 
whom  the  money  was  paid,  to  be  delivered  to  the  mort- 
gagor, is  Hot  sufficient  ground  to  infer  that  such  person 
has  authority  to  collect  the  principal  sum,  where  the  evi- 
dences of  indebtedness  are  not,  and  have  not  been,  in  his 
possession.     Lay  v.  Honey 749 

6.  :    :    EviDKNCE  of  Agency.    Evidence  examined, 

and  held  not  sufficient  to  show  that  F.  was  the  agent  of  the 
pledgee  of  the  note  to  collect  the  principal  of  the  debt  Con- 
necticut Trust  db  Safe  Deposit  Co.  v.  Trumbo 850 

7.  :    Payment  to  Agent.    When  payment  is  made  to  the 

agent  of  the  holder  of  a  negotiable  promissory  note  and  the 
authority  of  such  agent  to  receive  such  payment  is  fully 
established  by  competent  evidence,  such  payment  is  binding 
on  the  holder  of  the  note,  although  the  agent  did  not  have 
the  note  in  his  possession  at  the  time  of  such  payment. 
Union  Stock  Yards  Nat.  Bank  v.  Haskell 839 

8.  Knowledge  by  Agent:  Effect  on  Principal.  Notice  to  or 
knowledge  by  an  agent  is  imputed  to  his  principal  in  those 
cases  only  in  which  it  is  his  duty  to  act  upon  It,  or  to  com- 
municate it  to  his  employer,  in  the  proper  discharge  of  bis 
trust  as  such  agent,  and  it  possesses  that  character  in  those 
cases  only  in  which  it  has  a  direct  relation  to  the  act  or  busi- 
ness which  the  agent  is  employed  to  do.  Hargardine,  Mo- 
Kettrick  Dry  Ooods  Co.  v.  Krug 52 

9.  Estoppel  of  Principal.  Where  a  principal  has  by  his  vol- 
untary act  placed  an  agent  in  such  a  situation  that  a  person 
of  ordinary  prudence  conversant  with  business  usages  and 
the  nature  of  the  particular  business  is  Justified  In  presum- 
ing that  such  agent  has  authority  to  perform  a  particular 
act,  and  therefore  deals  with  the  agent,  the  principal  is 
estopped  as  against  such  third  person  from  denying  the 
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agent's  authority.,    Holt  v.  Schneider,  57  Neb.,  623,  followed. 

Harrison  Nat.  Bank  of  Cadiz  v,  WiUiama 400 

Lebanon  Savings  Bank  v.  Blanke 403 

10.  Eirideiice  of  Agency  Insui&cient.  Ehrldence  examined  and 
held  not  sufficient  to  show  authority  on  the  part  of  the  per- 
son to  whom  the  money  was  paid,  to  collect  the  same.    Lay 

V.  Honey 749 

11.  Eiridence  Insui&cient:  AurnoBrrT  of  Agent  to  Collect. 
ESvidemce  examined,  and  found  insufficient  to  sustain  the 
findings  and  judgment  of  the  trial  court  Dewey  v.  Brad- 
ford    388 

12.  Mortgagees:  AuTHORmr  to  CJolt.'=-  ^  Principal.  "The  fact 
that  a  person,  or  company,  is  authorized  to  receive  the  in- 
stallments of  Interest  which  become  due  on  a  mortgage, 
note  or  bond  is  not  sufficient  ground  from  which  to  infer 
that  the  authority  also  exists  to  collect  or  receive  the  prin- 
cipal sum,  if  the  evidences  of  the  indebtedness  are  not  and 
have  not  been  in  the  possession  of  such  person  or  company." 
Richards  v.  Waller,  49  Neb.,  639.    Idem, 

13. :    Payment  to  Agent.    Payment  of  a  mortgage  debt 

to  the  agent  of  an  undisclosed  principal  will  extihguish  the 
debt    Cheshire  Provident  Institution  v.  Oihson 392 

14.  Payment  of  Note  to  Third  Person:  Burden  of  Proof  of 
Agency.  One  who  makes  payment  of  a  promissory  note  to 
a  person,  not  the  owner  of  the  note,  and  not  in  possession 
of  it,  at  a  place  other  than  the  place  of  payment  designated 
therein,  assumes  the  burden  of  proving  that  the  party  to 
whom  payment  was  made  was  empowered  to  collect  the 
money.    Lay  v.  Honey 749 

15.  Payment  to  Agent:  ESvidence  Sufficient.  I^vidence  ex- 
amined, and  held  to  sustain  the  finding  and  judgment  of  the 
trial  court.    Cheshire  Provident  Institution  v,  Oihson 392 

16.  Third  Persons,  Bights  of.  The  appointment  of  a  "general 
agent"  carries  on  its  face  general  authority  to  act  for  and 
bind  the  principal  in  the  line  of  the  principal's  busi&ess. 
Hence,  as  to  persons  who  deal  with  such  an  agent  in  good 
faith  without  notice  of  the  exact  limits  of  his  authority,  the 
principal  will  be  bound  by  his  acts  within  the  scope  of  his 
apparent  authority.  Fidelity  d  Casualty  Co.  v.  Field  d 
Brown 442 

PBIVCIPAL  AND  ST7BETY.    See  Mortgages,  37. 

Beplevin  Bond:  Liability.  The  condition  of  a  replevin  un- 
dertaking being  that  the  plaintiff  would  pay  all  "damages 
and  costs"  which  should  be  "awarded  against  him,"  the 
surety  may  be  held  for  costs  recovered  by  the  defendant  in 
replevin  although  the  latter  may  not  have  paid  them.  Camp- 
bell V.  Laue 63 
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FBIOBITIES.     See  Laitolobd  and  Tenant,  9.    Taxation,  3,  13,  14. 

PBOGESS.    See  GAaNisuMENT,  2. 

1.  FalBe  Batum:  Validitt  of  Judgment.  It  is  the  settled  law 
of  this  state  that  a  false  return  of  service  of  process  may  he 
impeached  hy  extrinsic  evidence  and  that  where  the  at- 
tempted service  falls  to  reach  the  party  to  be  served  in  any 
way,  a  judgment  founded  thereon  is  absolutely  void  and 
open  to  collateral  attack.    Baldioin  v,  Burt 377 

2.  Batum,  Conclusiveness  of.  Where,  upon  the  face  of  his  re- 
turn to  a  writ,  it  appears  that  the  officer  executing  it  duly 
performed  his  duty  and  that  the  same  was  executed  accord- 
ing to  law,  in  the  absence  of  a  showing  to  the  contrary, 
such  return  is  conclusive.  Anthony  Loan  d  Trust  Co.  v. 
Fiorem 532 

8.  Service,  Eallore  of  and  Irregular,  DistingniBhed.  There  is 
a  well-marked  distinction ,  maintained  between  Judgments 

'  rendered  in  which  there  has  been  no  service  of  summons  at 
all  and  those  rendered  where  there  has  been  service  of  sum- 
mons Irregularly  made.  In  the  former  class  the  judgment 
may  be  collaterally  impeached,  but  in  the  latter  the  defect 
is  waived,  unless  directly  assailed.    Muchmore  v.  Quest.,..  127 

PTJBLIGATION.    See  Libel  and  Si«andeb,  2-4.    Mostoagbs,  60. 

QJJAlsmj'M.  MEBTJIT.    See  Ck>NTBA0T8,  14.    Master  and  Sebvant. 

QUIETINa  TITLE. 

1.  Deed  Undelivered:  Regobd  of:  Laches.  Laches  will  not 
be  Imputed  to  one  from  a  mere  failure  to  watch  the  records 
to  guard  against  the  recording  of  a  forged  or  undelivered 
deed  purporting  to  be  a  conveyance  of  his  real  estate. 
Palmer  v.  Mizner  899 

2.  Limitation  of  Actions.  The  statute  of  limitations  does 
not  begin  to  run  against  an  action  to  cancel  a  deed,  consti- 
tuting a  cloud  on  the  title  to  real  estate,  until  some  right  or 
title  is  asserted  under  such  deed,  and  such  fact  is  brought 
to  the  knowledge  of  the  holder  of  the  title.    Idem. 

3.  Becording  Undelivered  Deed:  Lease  fbom  Gbantes  to 
Gbantos:  Recobding  After  Death  of  Grantee:  Effect  oh 
Deed.  The  owner  of  real  estate  signed  and  acknowledged  a 
deed  of  conveyance  thereof,  and  at  the  same  time  took  back 
a  lease,  executed  by  the  grantee,  for  a  life  estate  in  the  same 
premises;  he  retained  possession  of  both  instruments;  his 
grantee  obtained  possession  of  the  deed  and  filed  it  for 
record,  without  his  knowledge  or  consent.  After  the  death 
of  the  grantee,  the  grantor,  on  learning  that  the  deed  had 
been  taken  from  his  possession  and  recorded,  filed  the  lease 
for  record.    The  deed  purports  to  have  been  given  for  a 
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valuable  consideration.  Held,  That  his  conduct  rendered  the 
deed  as  effective  as  though  formally  delivered.    Idem. 

4.  :    Notice.    The  mere  record  of  an  instrument,  signed 

and  acknowledged  by  the  owner  of  real  estate,  but  not  deliv- 
ered, which  is  taken  from  his  possession  and  filed  for  record, 
without  his  knowledge  or  consent,  by  the  grantee  named 
therein,  is  not  notice  to  such  owner  that  such  grantee  as- 
serts some  right  or  title  under  the  deed.    Idem. 

BAIIiROADS.      See    Emine!«t    Domain,    2.      Injunctions,    4,    5. 
Officebs,  1. 

1.  Damages  for  Personal  Injuries:  EvrosNCE.  Evidence  ex- 
amined, and  held  to  support  the  judgment    Chicago,  R.  I. 

d  P.  R.  Co:  V.  Hamlel 607 

2.  Liability,  Limitation  of:  Exceptions:  Statutes.  Section 
3,  article  1,  chapter  72,  Compiled  Statutes,  prevents  any 
limitation  on  the  liability  of  a  railroad  company  for  a  pas- 
senger's safety  unless  within  the  exceptions  provided  in 
the  section,  and  section  5  of  the  same  chapter  does  not  im- 
pliedly give  the  right  to  a  railway  company  to  limit  its  lia- 
bility under  section  3  by  stipulation.    Idem. 

3.  Personal  Injuries:  Pbopertt  Taken  Without  Process: 
Statutes:  Constitution.  Section  3,  article  1,  chapter  72, 
Compiled  Statutes,  is  Hot  inimical  to  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States,  nor  to  section 
3,  article  1,  of  the  constitution  of  this  state,  as  tending  to  de- 
prive railroad  companies  of  their  property  without  due  pro- 
cess of  law.  OhicagOt  H.  I,  d  P.  R.  Co.  v.  Zemecke,  69  Neb., 
689,  followed.    Idem. 

4. :  Statutes.  By  section  3,  article  1,  chapter  72,  Com- 
piled Statutes,  a  right  of  action  is  given  to  a  person  for  all 
injuries  sustained  while  a  passenger  of  a  railroad  company, 
except  where  the  injury  is  occasioned  by  his  own  criminal 
negligence,  or  by  his  violation  of  some  express  rule  or  regu- 
lation of  the  carrier  actually  brought  to  his  notice.  Chicago, 
R.  I.  d  P.  R.  Co.  V.  Zernecke,  59  Neb.,  689,  followed.    Idem. 

6.  Shipment  Beyond  Terminus:  Limiting  Liabilitt  bt  Con- 
tract. When  a  railway  company  receives  goods  for  ship- 
ment to  a  point  beyond  the  terminus  of,  or  at  a  distance 
from,  its  own  line,  so  that  for  a  part  of  the  distance  they 
will  require  to  be  transported  over  the  lines  of  other  car- 
riers, and  collects  the  entire  charge  for  traisportation,  it 
will  be  held  to  have  assumed  responsibility  for  safe  carriage 
over  every  part  of  the  route,  and  the  liability  so  incurred 
can  not  be  evaded  or  limited  even  by  express  contract.  St. 
Joseph  d  G.  I.  R.  Co.  v.  Palmer,  38  Neb.,  463.  Chicago,  R.  I. 
d  P.  R.  Co.  V.  Western  Hay  d  Grain  Co •  784 
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1.  Compromise:  Acceptance  bt  Coitbt:  Dibcbetiox.  An  offer 
of  compromise,  made  by  debtors  of  an  insolvent  bank  to  the 
receiver  thereof,  examined,  and  held  there  was  no  abuse  of 
discretion  on  the  part  of  the  trial  court  in  directing  the  re- 
ceiver to  accept  it.  Morrison  v.  Lincoln  Savings  Bank  d 
Safe  Deposit  Co 762 

2.  Hotioe  of  Application:  "Pabtdss  to  be  Affected"  Under 
Statutes.  The  "parties  to  be  affected  thereby*'  who  are  re- 
quired to  be  notified  of  an  application  for  appointment  of  a 
receiver  of  real  property  under  section  267,  Ck>de  of  Civil 
Procedure,  are  those  having  an  interest  in  the  possession  of 
the  property  in  controversy  or  its  immediate  custody,  and 
in  the  immediate  disposition  of  rents,  issues  or  profits  ac- 
cruing therefrom.    Chambers  v.  Barker 523 

3.  Pleading:  Authobity  to  Pbosecute  Suit.  In  an  action  by 
a  receiver  the  plaintiff  must  plead  and  prove  authority  from 
the  court  appointing  him  to  begin  and  prosecute  the  suit. 
Darner  v.  Oatetoood 561 

4. :     Sufficiency  of  Averments  Not  Denied.     Where 

a  verified  application  for  the  appointment  of  a  receiver 
in  foreclosure  proceedings  avers  that  the  property  in  con- 
troversy is  insufficient  to  pay  the  sums  for  which  it  is  liable, 
and  such  averment  is  nowhere  denied  or  controverted,  a 
finding  accordingly  is  sufficiently  sustained  and  an  order  ap- 
pointing a  receiver  is  proper.    Chambers  v.  Barker 523 

BEC0BD6.     See  Evidence^  11.     Intozigatino  Liquobs,  1.     Quikt- 
iNo  Title,  1. 

REPLEVIN.    See  Appeal  and  E^bbob,  107.    Bonimi.    Principal  and 

Subety. 

1.  Bonds:  Action  on:  Matters  Concluded  bt  Judgment  in  Re- 
plevin. In  an  action  upon  a  replevin  bond  the  right  of 
possession  of  the  goods  taken  and  the  value  of  that  posses- 
sion will  be  treated  as  matters  conclusively  determined  by 
the  verdict  and  judgment  in  replevin.    Smith  v.  Bowers 611 

2. :    :    Pleading:    Answeb:    Pboof  in  Mftioation 

of  Damages.  Under  an  answer  in  a  suit  on  a  replevin  bond, 
which  consists  only  of  denials  and  an  allegation  that  the 
goods  have  been  returned,  the  defendants  are  not  entitled  to 
prove,  in  mitigation  of  damages,  that  the  goods,  or  part  of 
them,  which  were  taken  in  execution  by  a  sheriff,  were  not 
the  property  of  the  execution  defendant.    Idem 613 

3.  :   :    :    Excuse  for  Breach.    In  ap  action 

upon  a  replevin  bond,  matters  in  excuse  of  a  breach  of  the 
condition  of  the  bond  can  not  be  availed  of  as  a  defense 
unless  they  are  specially  pleaded.    Idem « * « f  • 611 
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4. :  Failure  to  Qivu:  Altebhativb  Judgmkitt  With- 
out PBBJUDicn.  In  an  action  in  replevin  under  section  193 
of  the  CJode  the  judgment  should  be  for  the  amount  of 
damages  found  due  the  plaintiff  by  the  verdict  of  the  jury 
and  should  Hot  be  for  the  return  of  the  property;  but  where 
a  judgment  is  entered  in  the  alternative  for  the  return  of 
the  property  or  the  damages  assessed,  the  defendant  can 
not  complain  of  such  an  irregularity  in  the  form  of  the  judg- 
ment, because  it  is  without  prejudice  to  him.    8loqn  v.  Fiat, .  664 

5. :    :    Statutes:    Meabubb  of  Damaoes.    Where 

a  plaintiff  in  replevin  fails  to  give  an  undertaking  and  the 
action  proceeds  under  section  193  of  the  Civil  Ck>de,  the 
measure  of  plaintiff's  damage  is  the  value  of  the  property 
taken,  with  seven  per  cent,  interest  from  the  time  of  the 
wrongful  taking.    Idem. 

6.  Evidence:  Admission.  The  miction  of  a  trial  court  in  ad- 
mitting and  excluding  testimony,  approved.    Idem. 

7.  :    Sufficiency.    Evidence  examined,  and  held  in  part 

to  sustain  the  verdict  and  judgment.    Rumley  Co.  v,  Jelsma.  330 

8.  Instructions:  Appeal  and  Bbbob.  Instructions  examined, 
and  held  properly  given.    Sloan  v.  Fist 664 

9.  Plaintiff  Without  Interest:  Psbsumftion  of  Value  of  De- 
fendant's Right.  In  a  replevin  action  brought  to  this  court 
on  error,  where  there  Is  a  total  failure  of  evidence  to  show 
that  plaintiff  had  any  interest  in  the  property,  it  will  be  pre- 
sumed that  the  value  of  the  defendant's  right  to  the  posses- 
sion of  the  property  is  the  same  as  its  value,  found  by  the 
verdict  of  the  jury.    Kingman  Implement  Co.  v.  Strong 729 

10.  Pleading:  General  Deniai.:  Pboof  of  Right  to  Possession: 
Directing  Verdict:  Measure  of  Damages.  In  an  action  of 
replevin,  where  the  plaintiff  claims  to  be  the  absolute  owner 
of  the  property  and  entitled  to  the  immediate  possession  of 
it,  and  the  defendant's  answer  is  a  general  denial,  the  plain- 
tiff must  establish  his  ownership  or  the  right  to  the  im- 
mediate possession  of  the  property  by  some  competent  evi- 
dence. If  he  fails  to  do  this,  it  is  the  duty  of  the  court 
to  direct  the  jury  to  return  a  verdict  for  the  defendant. 
In  the  absence  of  any  showing  to  the  contrary  the  value  of 
the  defendant's  right  of  possession  is  the  value  of  the  prop- 
erty in  controversy.  Iforthtoall  Co.  v.  McCormick  Harvester 
Machine  Co 699 

11. :  :   Setting  Out  Defenses..  Where  a  defendant 

in  replevin  sets  up  a  number  of  affirmative  defenses  in  his 
answer,  in  addition  to  a  general  denial,  It  is  not  error  to 
strike  them  out  on  motion,  since  anything  making  against 
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the  plaintiff's  cause  of  action  may  be  shown  nnder  the  gen- 
eral denial.    Livingston  v.  Moore 498 

12.  Fosseasion  of  Froi>ert7:  Form  of  Judgmeivt.  Where  plain- 
tiff begins  an  action  of  replevin  and  fails  to  procure  pos- 
session of  the  property  sued  for,  but  continues  the  action  as 
one  for  damages,  an  alternative  judgment  for  the  return  of 
the  property  or  its  value  is  not  required.  McCarty  v.  Morgan,  274 

13.  Trespasser:  Qi:.«be.  Whether  one  in  peaceful  possession 
of  personal  property,  and  with  no  stronger  title,  may  not 
maintain  replevin  against  a  trespasser,  who  disturbs  his  pos- 
session, quwre.    Nelson  v,  CUy  of  Beatrice 47 

BE8  QESTAS.    See  Wnxs,  7. 

BE8IDEHCE.     See  Attachment.     LnnrATioN  or  Acnoirs,  1,  2. 
Schools  and  School  Districts,  3. 

BE8  JUDICATA.    See  Judgment,  13. 
BE8TITUTI0H.    See  Judicial  Sales,  16. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  Admission  of  Child  to  School:  Who  IAat  Compel.  The 
father  of  a  child  of  school  age,  or  one  standing  in  loco 
parentis  to  the  child,  may  maintain  an  action  to  compel  the 
directors  of  a  school  district  to  allow  the  child'  to  attend 
a  school  of  which  such  child  is  a  bona  fide  resident.    Mizner 

V.  School  District 238,  242 

2.  Admission  to  School  Denied:  Injunction.  Where  a  child 
of  school  age  Is  wrongfully  denied  admission  to  the  public 
school  of  a  district,  an  injunction  may  properly  issue  to 
restrain  the  directors  of  the  school  from  interfering  with 
her  attendance.    Idem. 

3.  Bona  Fide  Besidence:  EhriDENCE.  Evidence  examined,  and 
held  sufficient  to  support  a  finding  of  the  court  that  a  child 
was  a  bona  fide  resident  of  a  school  district.    Idem, 

SERVICE.    See  Process,  3. 

SET-OFF  AND  COUNTER-CLAIM.  See  Contracts,  19.  Landlobd 
AND  Tenant,  3. 

Fartnership  Debt  as  Against  Debt  Dne  Fartner:  Attorneys' 
Liens.  G.  obtained  Judgment  against  the  firm  of  C.  ft  F.  for 
eight  hundred  dollars.  On  the  rendition  of  the  judgment, 
W.  and  P.,  attorneys  for  G.,  filed  their  claim  for  an  at- 
torneys' lien  on  the  judgment  and  gave  notice  thereof. 
Afterwards,  F.,  one  of  the  partners,  commenced  an  action 
against  G.  on  a  note  made  to  him  by  G.,  alleging  that  both 
C,  the  other  member  of  the  firm,  and  G.,  the  judgment 
creditor,  Hxre  insolvent,  and  that  he  alone  was  responsille. 
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He  asked  that  any  judgment  entered  against  Q.  on  the  note 
might  be  set  off  against  the  judgment  entered  in  favor  of 
G.  against  C.  ft  F.  W.  and  P.  intervened  and  asked  that  thBlr 
attorneys'  lien  be  protected.  Heldt  That  to  the  extent  of 
their  lien  the  attorneys  should  be  protected  and  that  to  that 
extent  the  set-off  could  not  be  allowed.    Finney  v.  Oallop, . .  480 

SHEBIFFS  AND  CONSTABLES.     See  Judicial  Sales,  16. 

1.  Indemnity  Bond:  Defense.  Where  an  officer  indemnified 
against  judgments  on  account  of  a  levy  has  on  the  strength 
of  the  indemnification  held  property  against  a  third  party's 
claim,  the  merits  of  that  party's  action,  in  which  judgment 
has  gone  against  the  officer  and  been  paid,  can  not  in  the 
absence  of  any  stipulation  to  that  effect  be  inquired  Into  in 
a  suit  on  the  indemnity  bond.  Omaha  Carpet  Co.  v. 
Clapp  406 

2.  :    Judgment.    In  such  a  case,  in  the  absence  of  fraud 

or  collusion,  the  sole  question  is  whether  the  judgment  is 
fairly  included  in  the  terms  of  the  bond.    Idem. 

3.  :    Penalty:    Interest.     In  a  suit  on  a  bond  with  a 

penalty,  interest  can  be  added  to  the  full  amount  of  the 
penalty  only  from  the  date  of  the  breach  alleged.    Idem. 

SIGNATUBES.    See  Evidence,  6.    Imioxicatino  Liquobs.  2.    Yen- 
dob  AND  PURCHASEB,  6. 

STATUTES.     See  Appeal  and  Ebbob,  7.    Contbacts,  7.    Covpouat 
TION8,  1.    Counties,  1,  4.    Divorce,  2.    Eminent  Domain* 

1.  Evidence,  11.  Forcible  Entry  and  Detainer,  1,  2. 
Garnishment,  .3.  Homestead,  2.  Injunction,  3.  Intoxi- 
cating Liquors,  6.    Judgment,  3,  14-16.    Judicial  Sales, 

2,  3.  Limitation  of  Actions,  1.  Mandamus,  2.  Mortgages, 
38-42.  Municipal  Corporations,  3.  Officers,  1-3.  Raid- 
roads,  2-4.  Receiver,  2.  Replevin,  5.  Taxation,  6,  17,  18. 
Trial,  9.    Wills,  6.    Witnesses,  5. 

STIPULATIONS.    See  Bills  and  Notes,  12. 

STOCK.    See  Building  and  Loan  Associations,  2,  7-9. 

8TBEETS.    See  Municipal  Corporations,  5,  6. 

SUBSCRIPTIONS.    See  Cbeditobs'  Suit,  1. 

SUPEBS|2DEA6.     See    Appeal   and   Ebbob,    10.     Judgment,    14. 
Mobtoages,  8. 

TAXATION.    See  Estoppel,  2.    Officebs,  2,  3,  6. 

1.  Caveat  Emptor.  The  rule  of  caveat  emptor  applies  to  the 
purchaser  of  real  estate  at  a  tax  sale.  Concordia  Loan  d 
Trust  Co.  V.  Douglas  County 124 

2.  Cezxificate:   Evidence.    A  tax  certificate  is  presumptive  evi- 
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dence  of  the  regularity  of  all  proceedings  leading  up  to  the 
sale,  including  the  assessment  and  levy.  Merrill  v.  Wright, 
41  Neb..  351,  overruled.    Ailing  v.  Woodard 235 

3.  Deduction  of  Tax  Liens:  Pbiobitt:  Mobtgaoes.  By  the 
terms  of  section  138,  article  1,  chapter  77,  Compiled  Statutes, 
1899,  taxes  upon  real  estate  are  a  lien  thereon  from  and  in- 
cluding the  first  day  of  April  in  the  year  In  which  they  are 
levied,  until  the  same  are  paid.    Ouahman  v.  Taylor 793 

4.  Description:  Sale  too  Inolitbive.  Where  an  entire  tract  of 
land  is  sold  at  private  tax  sale  for  special  city  assessments 
levied  against  only  a  portion  thereof,  and  a  tax  receipt  is 
issued  in  pursuance  of  such  sale,  in  which  the  entire  tract 
is  described,  such  sale  can  not  be  said  to  have  been  made 
"in  consequence  of  error  in  describing  such  land  in  the  tax 
receipt,"  within  the  meaning  of  said  section.  Concordia 
Loan  d  Trust  Co.  v.  Douglas  County 124 

5.  Foreclosure  by  Assignee  of  Tax  Lien:  Computation  of 
Amount  Due.  In  an  action  to  foreclose  a  tax  lien,  by  the 
assignee  thereof,  in  computing  the  amount  due  thereon,  it  is 
error  to  include  subsequent  taxes  paid  by  the  assignor,  sub- 
sequent to  the  assignment.    Ailing  v.  Woodard 235 

6.  Foreclosure  of  Lien:  Description:  Admission:  Statutes. 
Property  sold  for  delinquent  taxes  was  described  in  the 
tax-sale  certificate  as  "balance  of  tax  lot  31,  section  34.  town- 
ship 15,  range  13,"  and  was  described  in  the  same  terms  on 
the  tax  lists  and  county  records.  In  their  answer  to  the 
petition  praying  a  foreclosure  of  the  tax  lien  defendants 
admitted  the  ownership  by  one  of  the  defendants  of  the 
property  described  and  their  interest  therein  as  alleged. 
Held,  That  under  the  provisions  of  section  142,  article  1, 
chapter  77,  Compiled  Statutes,  1901,  the  description  was 
sufficient.    Concordia  Loan  d  Trust  Co.  v.  Tan  Camp 633 

7. :   EvroENOE:  Certificates  and  Receipts.    In  an  action 

of  foreclosure  upon  a  tax-sale  certificate,  and  for  subsequent 
taxes  and  special  assessments  paid,  such  certificate  and  re- 
ceipts signed  by  the  proper  officer  are  prima  facie  evidence 
of  the  validity  of  the  taxes  represented  by  them.  Ure  v. 
Reichenberg,  63  Neb.,  899,  followed.  Concordia  Loan  d  Trust 

Co.  V.  Van  Camp 633 

Starr  v,  Voss .♦ 642 

8. :     :     Sufficient.      Evidence    examined,    and 

held  sufficient  to  warrant  the  finding  and  decree  of  the  trial 
court.    Pettihone  v,  Teiser 65 

9. :    Limitation  of  Actions.    When  land  has  been  sold 

for  taxes  and  the  suit  to  foreclose  the  lien  therefor  is  not 
instituted  within  five  years  from  the  expiration  of  the  time 
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to  redeem,  the  lien  is  extinguished  and  ceases  to  be  a  charge 
upon  tl^e  land.  The  statute  in  that  respect  does  not  merely 
operate  to  defeat  the  remedy,  but  limits  the  duration  of  the 
lien  itself.  Alexander  v,  Shaffer,  38  Neb.,  812,  followed. 
Osgood  V.  Westover 668 

10. :     Pleading:     Construction.     Pleadings  construed 

and  held  to  entitle  plaintiff  to  a  judgment.    Starr  v.  Voss. . .  642 

11.  :    Sale  of  Tbacts  Separately.     Sales  of  real  estate 

upon  foreclosure  of  tax  liens  should  be,  as  far  as  practicable, 
the  same  as  upon  mortgage  foreclosures,  and  unless  the  de- 
cree provides  otherwise  the  tracts  or  lots  must  be  appraised 
and  sold  separately.    Roher  v.  Fassler 262 

12.  Liens:  Attach  When.  A  statutory  lien  for  taxes  due 
exists  upon  all  personal  property  of  the  tax  debtor  (within 
the  county)  from  and  after  the  tax  lists  are  made  and  de- 
livered to  the  county  treasurer.    Blanchard,  Shelly  d  Rogers 

V,  Logan  County 516 

13. :    Chattel  Mortgage  Prior:    Sales.    Where  a  sherift 

levies  distress  warrants  for  delinquent  taxes  for  several 
years  upon  property  of  the  tax  debtor  upon  which  a  valid 
chattel  mortgage  exists,  the  seizure  and  sale  of  the  property 
is  wrongful  and  unauthorized  to  the  extent,  and  for  the 
years,  the  mortgage  lien  is  prior  and  superior  to  the  lien  for 
delinquent  taxes.    Idem. 

14. :    :    A  lien  for  taxes  upon  the  property  of  the 

tax  debtor  is  inferior  to  that  of  a  chattel  mortgage  lien 
antedating  the  time  the  tax  lien  attaches.    Idem. 

15.  Levy  for  Unauthorized  Purposes:    Confession  of  Judgment 

BY  County.    Chicago,  B.  d  Q.  R.  Co.  v.  Lomax 193 

16.  Levy  in  Excess  of  Legal  Limit:  Remedy:  Tender.  Where 
a  tax  is  levied  in  excess  of  the  legal  limit,  a  taxpayer  is  not 
restricted  to  the  statutory  remedy  but  may  tender  the 
amount  assessed  against  him  less  such  excess.  Clark  v. 
Colfax  County 133 

17.  Levying  Special   Assessments:     Statutory  Construction. 
Statutory  provisions  as  to  the  manner  of  levying  special  as- 
sessments must  be  strictly  complied  with.    Farmers  Loan  d. . . . 
Trust  Go.  V.  Hastings 337 

18.  Statutes:  Causes  of  Action:  Mortgages.  Under  the  pro- 
visions of  section  179,  article  1,  chapter  77,  Compiled 
Statutes,  1899,  a  certificate  of  tax  sale,  together  with  prior 
and  subsequent  taxes  paid,  constitute  a  single  cause  of 
action.    Cushman  v.  Taylor 793 

TENDEB.    See  Taxation,  16. 

1.  Kept  Ck>od:    Interest.    If  a  tender  of  taxes  is  rejected,  and 
is  kept  good  by  the  party  making  it,  in  an  action  for  the 

66 
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recovery  of  such  taxes,  no  recovery  can  be  had  for  interest 
accruing  after  such  tender.    Clark  v.  Colfax  County 133 

2.  Objected  to  on  Certain  Grounds  Waives  Others.  Where  a 
tender  is  accompanied  by  a  condition,  and  the  party  to 
whom  the  tender  is  made  makes  no  objection  to  such  con- 
dition, but  rejects  the  tender  on  the  sole  ground  that  the 
amount  tendered  is  insufficient,  the  condition  does  not  vitiate 
the  tender.    Idem. 

TIMBEB.    See  Homestead,  6. 

TITLE.    See  Banks  and  Banking,  1.    Descent  and  Distribution, 
2.    Ejectment,  2.    Executions,  1.    Homestead,  6. 

TBAK8CBIPT.    See  Appeal  and  Ebror,  103-105.    Judgment,  14. 

TBESPASS.    See  Replevin,  13. 

Tortious:  Pohkession.  No  one  can  found  possession  on  a  tor- 
tious trespass  alone;  nor  can  any  one  acquire  a  right  by  the 
commission  of  a  wrong.    Carter  v.  Warner 688 

TBIAL.    See  Guabdlan  and  Wabd. 

1.  Appeal  and  Error:  Instbuction:  Withdrawing  Issue.  An 
instruction  which  substantially  withdraws  an  issue  in  the 
case  is  erroneous.    Russell  v.  Chinn 141 

2.  Arguments:  Limitation  of:  Discbetion.  It  is  within  the 
discretion  of  the  trial  court  to  limit  the  time  for  arguments 
to  the  jury,  and  an  order  so  limiting  time  presents  no  ques- 
tion for  review,  unless  it  is  made  to  appear  that  the  argu- 
ments were  thereby  unduly  restricted  and  that  the  time 
allotted  to  the  complaining  party  was  consumed.  Dixon  v. 
State,  46  Neb.,  298.    Schrandt  v.  Young 546 

3.  Challenge  to  Juror:  Grounds.  Overruling  of  challenge  on 
the  ground  that  a  talesman  called  had  served  on  a  former 
case  at  same  term,  held,  no  error.  Carlson  d  Hanson  v. 
Holm   38 

4.  Cross-Examination  of  Witnesses:  Immatebial  Point.  Not 
error  to  refuse  to  permit  cross-examination  as  to  transactions 
not  expressly  mentioned  by  witness  in  chief  and  which  were 
not  strictly  material  to  the  case.    Idem. 

5.  :  Limitation  of:  Repetition.  Limiting  cross- 
examination  where  no  further  unanswered  question  is  ten- 
dered and  the  testimony  sought  would  be  repetition,  not 
error.    Idem, 

6.  Election  to  Plead  Over:  Effect.  Having  elected  to  plead 
over  plain tifiT  cannot  open  up  for  review  the  order  of  the 
court  in  sustaining  a  demurrer  to  his  petition.  First  Nat. 
Bank  of  Hastings  v.  Farmers  d  MercTiants  Bank 104 

7. :     Bule  When  Amended   Petition  Is  Tiled.     This 
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waiver  also  attaches  to  an  amended  petition  which  is  filed 
after  demurrer  and  which  is  similar  in  all  material  respects 
to  and  contains  no  averments  different  from  those  contained 
in  the  original  petition.    Idem. 

8.  Examination  of  Witnesses:  Leading  Questions.  Per- 
mitting certain  leading  questions,  held,  not  reversible  error 
under  the  circumstances.    Carlson  d  Hanson  v.  Holm 38 

9.  Findings:  Law  and  Fact:  Statutes.  A  mere  request  for 
findings  as  to  certain  specified  facts  is  not  a  request  for 
separate  findings  of  law  and  fact,  under  section  297  of  the 
CJode  of  Civil  Procedure.    Axthelm  v.  Chicago^  R.  I.  d  P. 

R.  Co 444 

10. :    Request  fob:  'Discretion.     A  request  for  special 

findings  is  addressed  to  the  sound  discretion  of  the  trial 
court,  and  its  ruling  thereon  will  not  be  disturbed,  unless  it 
appear  there  has  been  an  abuse  of  discretion.  City  of  Crete 
V.  Hendricks 847 

11.  Instructions  Must  Accord.  With  Issues  and  Evidence.  It 
is  a  fundamental  rule  that  the  instructions  in  a  case  milst 
be  given  with  reference  to  the  evidence  adduced  upon  the 
trial,  and  must  be  applicable  to  the  Issues  made  by  the  plead- 
ings. Instructions  asked  for  not  fairly  within  this  rule 
should  be  refused.    Rath  v.  Rath 600 

12.  Jury:  Recalling  to  Give  Recollection  of  Testimony. 
While  it  is  permissible  for  the  trial  court  after  a  jury  is 
sent  out  to  deliberate  on  its  verdict  to  recall  it  and  give 
his  recollection  as  to  the  testimony  on  a  point  in  dispute  in 
the  presence  of  or  after  notice  to  the  parties  or  their  coun- 
sel, yet  this  practice  has  never  been  looked  upon  with  favor 

by  this  court.    Bonawitz  v.  De  Kalb 534 

13.  Misconduct:  Counsel:  Pre.tudice.  The  argument  of  .coun- 
sel to  the  jury  should  be  limited  to  a  discussion  of  the  facts 
in  evidence  and  the  reasonable  Inferences  deducible  there- 
from. Certain  language  In  argument,  while  a  slight  de- 
parture froin  the  legitimate  rules  of  debate,  held  not  to 
have  been  prejudicial  to  defendant's  rights.  Heater  v. 
Penrod 711 

14. :    :    Rebuke  bt  Judge.    When  counsel,  in  their 

overzeal,  in  the  argument  of  a  case  to  a  jury  depart  from 
the  record,  a  sharp  and  prompt  rebuke  from  the  trial  judge 
will  ordinarily  cure  the  error.    Brown  v.  Silver 164 

15. :  Juby:  Intoxicating  Liquors.  Where  a  jury  was  im- 
paneled and  trial  proceeded  till  six  o'clock  with  an  adjourn- 
ment till  nine  next  morning,  the  drinking  of  two  small 
glasses  of  lager  beer  in  the  evening,  at  a  public  saloon,  and 
by  the  same  Juror  of  a  whiskey  glass  of  whiskey  and  black- 
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berry  brandy,  mixed,  about  eight  o'clock  In  the  morning,  and 
the  drinking  at  the  latter  time  and  place  by  another  juror  of 
the  same  quantity  of  whiskey,  unmixed,  will  not  of  itself 
require  the  setting  aside  of  a  verdict  reached  on  the  second 
day.    Anlzeny  v.  Rawhouser 32 

16.  Bight  to  Open  and  Close.  Where  a  judgment  would  go 
against  plaintifF  If  no  evidence  were  produced,  it  is  not  error 
to  refuse  defendant  the  right  to  open  and  close  at  hearing  of 
case.    Axthelm  v.  Chicago,  R,  I,  d  P.  R.  Co 444 

17.  Verdict:  Against  "The  Defendant,"  When  Mobe  Than 
One.  Only  one  of  two  defendants  being  served  with  process 
or  having  appeared,  a  verdict  against  "the  defendant"  is  a 
verdict  against  the  defendant  in  court.    Storey  v.  Kerr 668 

18. :  Judgment  Against  Party  Not  in  Coubt:  Com- 
plaint BT  Codefendant.  If  the  action  admits  of  a  several 
judgment,  the  defendant  who  was  served  with  process  and 
appeared  and  tried  the  case  may  not  complain  that  judg- 
ment was  entered  irregularl:f  against  the  other  defend&nt 
as  well.    Idem. 

19. :    Time  fob  Objecting  to:   Waiveb,    Objections  to  the 

form  of  a  verdict  must  be  made  when  it  Is  rendered,  and 
before  the  jury  is  discharged.  Objections  not  made  and 
exceptions  not  taken  to  it  until  a  motion  for  a  new  trial  is 
filed  will  be  deemed  to  have  been  waived.  Kingman  Imple- 
ment Co.  V.  Strong 729 

20.  Viewing  Premises:  Inbtbuctions.  Chicago,  R.  I.  d  P.  R. 
Co.  V.  Farwelh  60  Neb.,  322,  followed.  City  of  Lincoln  v. 
Sager  598 

TRUSTS.  See  Banks  and  Banking,  2,  7,  8.  Cobpobations,  4-6.  . 
Banks  and  Banking:  Defobit  to  Pbivate  Acoount:  Retains 
its  Chabacteb.  Trust  funds  do  not  lose  their  character 
as  such  by  being  deposited  in  a  bank  by  the  trustee  to  his 
own  account.  Cody  v.  South  Omaha  Nat.  Bank,  46  Neb.,  756, 
followed.    Union  Stock  Yards  Nca,  Bank  v.  Haskell 839 

USTTBY.    See  Building  and  Loan  Associations,  10,  11. 

1.  Available  as  Defense:  When.  Although  usury  is  a  per- 
sonal defense  not  available  to  another  than  a  party  to  the 
contract,  yet  in  an  instance  in  which  the  contract  for  usury 
is  separable  and  separate  from  the  agreement  to  pay  interest 
it  is  non-enforceable  against  any  person.  Bean  v.  People's 
Building,  Loan  d  Savings  Ass*n 810 

2.  Interest  Taken  in  Advance.  Interest  or  any  part  of  the 
interest  agreed  upon  for  a  loan  of  money  may  be  taken  in 
advance,  and  the  transaction  is  not  usurious  provided  the 
amount  retained  as  advanced  interest  and  the  rate  stipu- 
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lated  for  in  the  note  do  not  together  exceed  ten  per  cent. 
for  the  time  the  loan  is  to  run.  Pierce^  Wright  d  Co,  v. 
Davey,  43  Neb.,  45.    Foster  v.  Pitman 672 

3.  Mortgage:  Fobeclosube:  Borboweb  May  Plead  Usury. 
But  if  the  borrower  and  mortgagor  has  retained  any  in- 
terest in  the  mortgaged  premises,  or  any  personal  liability  is 
sought  to  be  enforced  against  him,  he'  may  set  up  usury  and 
pray  for  cancellation  In  a  suit  to  foreclose  the  mortgage, 
although  a  purchaser  of  the  mortgaged  premises  joined  with 
him  as  a  defendant,  and  Joining  in  the  answer,  might  not  do 

so.    People's  Building,  Loan  d  Savings  Ass'n  v.  Palmer 461 

4.  Penalty:  Pbesumptions.  As  the  statutes  of  this  state  do 
not  provide  for  forfeiture  of  the  whole  loan  or  avoidance  of 
the  whole  contract  in  case  of  usury,  or  impose  other  penalty, 
but  merely  limit  recovery  to  the  sum  actually  loaned,  such 
presumption  obtains  equally  in  cases  where  usury  is  pleaded. 
People's  Building,  Loan  d  Savings  Ass'n  v.  Backus 463 

6.  Plead:  Who  May  Not.  The  defense  of  usury  is  of  no  avail 
to  the  purchaser  of  the  equity  of  redemption,  who  has  as- 
sumed ana  agreed  to  pay  the  mortgage  debt.  People's  Build- 
ing, Loan  d  Savings  Ass'n  v.  Picard 144 

6. :  Who  May.  Usury  is  a  defense  personal  to  the  bor- 
rower which  may  not  be  asserted  by  a  purchaser  of  mort- 
gaged premises  who  has  assumed  the  mortgage.  People's 
Building,  Loan  d  Savings  Ass'n  v.  Palmer 460 

VACATION'.    See  Judgment,  15,  16.    Mandamus,  5. 

VALXTE.    See  Damages,  2.    Evidence,  8.    Judicial  Sales,  4.    Mort- 
gages, 17,  23,  24.    Replevin,  9.    Witnesses,  1. 

VARIAKCE.    See  Contracts,  18. 

VENDOB  AND  FUBCHASEB.     ' 

1.  Breach  of  Contract  to  Bepair:  Damages.  In  an  action  by 
the  vendor  of  a  harvesting  machine  to  recover  the  pur- 
chase price,  breach  of  an  agreement  by  the  plaintift  to  put 
the  machine  in  repair  so  that  it  will  do  good  work  in  the 
following  season,  does  not  entitle  the  defendant  to  recoup, 

>  as  damages,  the  loss  occasioned  by  the  injury  to  his  grain 
by  reason  of  its  not  having  been  harvested  in  due  season. 
Warder,  Bushnell  d  Olessner  Co.  v.  Myers 507 

2.  Fraud:     Knowledge  by   Grantee:     Evidence:     Sufficient. 
Evidence  examined,  and  held  to  sustain  tinaing  of  trial  court 
that  the  grantee  was  charged  with  knowledge  of  the  fraudu-. 
lent  purpose  of  his  grantor  in  making  the  deed.     Coffield 

V.  Parmenter 42 

3.  Fraudulent   Conveyances:     Recovery  of  Purchase   Price. 
.    An  action  can  not  be  maintained  by  a  vendor  or  his  assignee 
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to  recover  from  his  vendee  the  purchase  price  of  property 
conveyed  in  fraud  of  creditors.  If  in  such  case  the  trans- 
feree participated  in  the  fraud,  the  maxim,  in  pari  delicto 
potior  est  conditio  defendentis,  applies.  If  he  did  not,  and 
the  property  has  been  taken  from  him,  without  his  fault,  by 
the  defrauded  creditors,  there  has  been  a  breach  of  the  war- 
ranty  title  accompanying  the  sale  which  will  defeat  a  re- 
covery.   McConaughy  v.  Famey ^ 638 

4.  Fraudulent  Intent  in  Sale.  On  an  issue  as  to  the  validity 
of  a  sale  of  cattle  as  against  creditors,  the  circumstances 
that  the  cattle  remained  at  all  times  in  the  possession  of 
the  vendor;  that  no  payment  was  made  till  long  after  the 
alleged  date  of  the  sale;  that  the  vendor  was  insolvent;  that 
there  was  no  inspection  of  the  cattle  before  purchase;  that 
a  check  given  in  payment  was  not  presented  for  some  time 
after  the  date  it  bears,  and  not  till  after  execution  issued 
against  the  vendor;  and  that  the  purchase  money  did  not  go 
to  the  vendor,  but  by  his  direction  to  a  daughter  whom  he 
claimed  to  owe,  held  sufficient  to  Justify  a  finding  of  fraudu- 
lent intent  in  both  parties.    Bokhoof  v.  Stewart 714 

5.  Contracts:  Signature  of  VEi!n)EE.  Where  a  vendor  signs 
a  written  agreement  to  sell  and  convey  real  property  and 
the  vendee  accepts  the  same  and  goes  into  possession  under 
it,  there  is  a  complete  contract  between  the  parties  and  it  is 
not  necessary  that  the  vendee  sign  also,  although  the  in- 
strument is  so  worded  as  to  indicate  that  his  signature  was 
contemplated.     Chambers  v.  Barker 523 

VEBDICr.  See  Appeal  and  Error,  106-108.  Pleadino,  14.  Trial, 
17,  18. 

VIEWING  PBEMISE8.    See  Trial,  20. 

WAIVEB.  See  Appeal  and  Error,  11,  109.  Bills  and  Notes.  12. 
Insurance,  4.  Judgment,  12.  Judicial  Sales,  8.  Limi- 
tation of  Actions,  5.  Pleading,  5,  13.  Tender,  2. 
Trial,  19. 

WATEBS  and  WATEBCOIJBSES.  See  Evidence,  16.  High- 
ways, 3. 

1.  Modifying  Decree.  The  decree  examined,  and  held  that  it 
should  be  modified,  and,  as  modified,  affirmed.  Andrews  v. 
Yillage  of  Steele  City 676 

2.  Surface  Waters:  Injunction  Against  Village.  A  city  or 
village  may  not  accumulate  the  surface  waters  which  fall 
upon  its  site  or  any  portion  thereof  and  by  means  of  a  ditch 
or  ditches  discharge  them  in  a  volume  upon  the  lands  of 
another  to  his  injury  and  damage.  Injunction  is  a  proper 
remedy  to  prevent  and  restrain  such  unlawful  action.   Idem. 
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WILLS.    See  Executoes  and  Administrators,  2. 

1.  Construction:  Conversion  of  Estate  Into  Personalty: 
Time  of  Conversion.  Where  the  provisions  of  a  will  are  of 
such  a  character  as  to  amount  to  a  positive  direction  to 
convert  the  testator's  real  estate  into  money  or  personalty, 
or  where  by  a  fair  construction  of  the  will  such  intention  of 
the  testator  is  clearly  shown  by  implication,  a  court  of 
equity  will  decree  that  an  equitable  conversion  of  the  real 
estate  of  the  testator  into  money  took  place  at  the  time  of 
his  death.    Chick  v.  Ives 879 

2.  :     :     .     Will   examined,   construed,  and 

held  that  it  worked  an  equitable  conversion  of  the  testator's 
real  estate  into  money  at  the  time  of  his  death.    Idem. 

3.  :    Intention  of  Testator:    How  Ascertained.    In  the 

construction  of  a  will  the  intention  of  the  testator,  if  it 
can  be  ascertained,  must  govern.  Such  intention  should 
be  ascertained  from  a  liberal  interpretation  and  &  compre- 
hensive view  of  all  of  the  provisions  of  the  will.  The  court 
will  place  itself,  as  nearly  as  possible,  in  the  position  of  the 
testator,  ascertain  his  will,  and,  if  lawful,  enforce  it.    Idem. 

4.  Contest:  Declarations  of  Testator  SimsEQUENT  to  Making 
Will.  Mere  declarations  of  a  testator  subsequently  to  the 
execution  of  a  will  are  not  evidence,  in  a  contest  of  the  will 
on  the  sole  ground  of  undue  influence,  of  any  fact  as  to  the 
existence  of  such  influence  stated  in  them.  Davidson  v. 
Davidson 90 

5.  — :    :    When  Not  Admissible.    In  the  absence  of 

independent  proof  of  undue  influence  where  the  sole  issue  is 
as  to  its  existence,  such  declarations  are  not  admissible  for 
any  purpose.    Idem. 

6. :    Evidence  Under  Recital  in  Will:    Admissibility. 

A  recital  in  a  will  offered  for  probate  does  not  warrant  the 
admission  of  evidence,  which  is  otherwise  inadmissible  under 
section  329  of  the  Code,  merely  in  order  to  contradict  such 
recitals.    Idem. 

7.  :  Res  Gest^.  A  conversation  fifteen  or  twenty  min- 
utes after  the  execution  of  a  will,  between  the  testator  and 
a  subscribing  witness  in  the  absence  of  the  other  subscrib- 
ing witness  who  drew  it  and  in  a  different  building  from  the 
one  where  it  was  made,  which  conversation  refers  to  the>will 
as  already  made  and  contemplates  its  continued  existence, 
is  not  admissible  as  part  of  the  res  gestw.    Idem. 

8.  Conversion  of  Estate  Into  Personalty  at  Death:  Interest 
OF  Heirs  in  Realty.  Where  there  is  a  conversion  of  real 
estate  into  money  at  the  time  of  the  testator's  death,  the 
heirs  have  no  interest  in  the  real  estate,  as  such;  and  a 
mortgage  given  by  one  of  them,  upon  and  describing  an 
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undivided  interest  In  the  testator's  real  estate,  creates  no 
lien  thereon  which  can  be  enforced  in  an  action  of  fore- 
closure.   Chick  V.  Ives 879 

9.  Instructions:  Prejudice.  An  instruction  in  effect  to  And 
for  contestants,  if  the  testator  made  the  will  only  to  keep 
peace  in  the  family,  held  prejudicial  error,  the  only  issue 
being  as  to  undue  influence.    Davidson  v.  Davidson 90 

10.  Mortgages  and  Judgments:  Assignments  by  Heib:  Val- 
idity. If  the  mortgage  and  judgments  set  forth  in  the  record 
were  an  assignment  of  the  interest  of  Emma  L.  Ives  in  the 
estate  (which  is  not  decided),  she  having  been  paid  her  full 
share  thereof,  there  was  nothing  on  which  the  assignment 
could  operate.    Chick  v.  Ives 879 

11.  Residuary  Estate,  Bights  of  Legatees  in.  If  a  will  gives 
legacies  generally  and  also  gives  the  residue  of  the  real  and 
personal  estate  in  one  mass,  the  legacies  constitute  a  charge 
upon  the  whole  residuary  estate,  real  as  well  as  personal. 
Herdlitchka  v.  Foss 428 

12.  Besiduary  Legatee,  Executor  a:  Rights  of  Purchaseb.  A 
purchaser  of  land  from  an  executor  who  derives  his  title 
through  the  will  as  residuary  legatee  is  bound  by  the  terms 
of  the  will  which  Impose  a  charge  upon  the  land.   Idem. 

WITNESSES.     See  Appeal  and  Ebbob,  40.     Appearance.     Trial, 
4,  5,  8. 

1.  Competency:  EvroENCE:  Value  of  Pboperty.  Resident 
owners  of  farm  property  In  the  particular  locality,  who  are 

I  acquainted  with  the  land  in  question,  are  qualified  to  testify 

as  to  its  value,  although  no  recent  sales  have  been  made  in 
the    locality   upon   which   to   base   the'  estimate   of   value. 

I  Oreeley  County  v.  Gebhardt *.....  661 

2.  :    Discretion.    The  competency  of  expert  witnesses  is 

a  question  largely  within  the  discretion  of  the  trial  court, 
and  its  rulings  thereon  will  not  be  reversed  unless  clearly 
erroneous  as  a  matter  of  law.    Schmuck  v.  Hill 79 

3.  Hypothetical  Questions:  What  They  Should  Embrace.  All 
the  undisputed  pertinent  facts  of  a  case  should  be  sub- 
stantially included  in  hypothetical  questions,  propounded 
to  expert  witnesses.    Schulz  v.  Modisett 138 

4.  Objection  to  Questions:  By  What  Judged.  An  objection  to 
a  question  propounded  to  a  witness  is  to  be  Judged  by  the 
question  itself  and  its  relation  to  the  then  state  of  the  case. 
Schmuck  V.  Hill 70 

5.  Party  in  Interest:  Statutes.  Section  329,  Code  of  Civil 
Procedure,  does  not  prohibit  a  party  to  the  suit,  or  one 
having  a  direct  legal  interest  in  the  result  thereof,  from 
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testifying  to  transactions  or  conversations  relevant  to  the 
issues,  had  with  the  agent  of  a  deceased  person.  Dodd  v, 
Skelton  *. 475 

WBIT  OF  ASSISTANCE. 

1.  JuriBdlction  at  Chambers.  A  Judge  has  no  jurisdiction  at 
chambers  to  grant  a  writ  of  assistance.    Hartsuff  v.  Huss, . .  145 

2.  Mortgage  Foreclosure.  A  court  making  a  sale  under  a  de- 
cree of  foreclosure  may,  when  necessary,  issue  a  writ  of 
assistance  to  put  the  purchaser  in  possession.  Magruder  v, 
Kiti.e 418 
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